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MEMORANDA. 


Loid  Cottenham  having,  in  the  month  of  September,  1841, 
resigned  the  Great  Seal,  the^same  was  delivered,  for  the  third 
time,  to  Lord  Lyndhurst. 

On  the  29th  and  80th  of  October,  1841,  respectively,  James 
L.  Knight  Bruce,  Q.  C,  Esq.,  and  James  Wigram,  Q.  C,  Esq., 
were  appointed  yice-Chancellors,  in  pursuance  of  the  Act 
5  Vict.  c.  6.  They  afterwards  received  the  honour  of  knight- 
hood, and  were  made  members  of  Her  Majesty's  Privy 
Council. 

In  June,  1841,  Sir  John  Campbell  resigned  the  office  of 
Attorney-General,  and  was  appointed  Lord  Chancellor  of 
Ireland,  in  place  of  Lord  Plunket,  resigned.  He  was  at  the 
same  time  created  a  Peer  of  the  United  Kingdom,  by  the 
title  of  Lord  Campbell.  On  his  Lordship's  resignation,  in 
September,  1841,  the  Right  Hon.  Sir  Edward  B.  Sugden  was 
appointed,  for  the  second  time.  Lord  Chancellor  of  Ireland. 

Sir  T.  Wilde,  who  held  the  office  of  Solicitor-General,  was 
appointed,  in  June,  1841,  to  that  of  Attorney-General,  on  the 
elevation  of  Sir  J.  Campbell  to  the  Peerage. 

In  September,  1841,  Sir  Frederick  Pollock  was,  for  the 
second  time,  appomted  Attorney-General,  on  the  resignation 
of  Sir  T.  Wilde  ;  and  Sir  William  W.  Follett  was  a  second 
time  appointed  Solicitor-General ;  and  Sir  W.  Rae  was  like- 
wise reappointed  Lord  Advocate  of  Scotland,  in  place  of 
Mr.  Rutherfurd,  resigned. 
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ON  APPEALS  AND  WRITS  OF  ERROR. 


PRESTON  V.  VISCOUNT  MELVILLE. 

1840. 

Dame  Anne  Campbell  Baird  Preston    •    •    Appellant. 

The  Right  Hon.  Robert  Viscount  Melville  ' 
and   Others,   Trustees   appointed  by  the 
Court  of  Session  in  Scotland  for  executing 
the  settlements    of  Sir  Robert  Preston, 
Baronet,  deceased 


BespondentSn 


First  Appeal. 
Personal  JSetcUe,    Domicile,    Administration,    Jurisdiction, 

The  persons  named  as  trustees  and  executors  in  the  will  of  a  domiciled 
Scotchman  haying  declined  to  act,  his  next  of  kin  obtained  letters  of 
administration  of  his  personal  estate  in  England  from  the  proper 
Ecclesiastical  Court  there,  and  afterwards  consented  to  the  appoint- 
ment, by  the  Court  of  Session  in  Scotland,  of  other  persons  as  trustees 
and  executors  in  place  of  those  named  in  the  will,  with  all  the  powers 
that  had  been  thereby  given  to  them.  These  trustees  so  appointed 
raised  an  action  in  the  Court  of  Session  against  the  administratrix, 
calling  on  her  to  transfer  to  them  the  personal  estate  possessed  by 
her  under  the  administration,  and  offering  her  a  full  release  from 
liability.  — 

Held  by  the  Lords  (reversing  the  decree  of  the  Court  of  Session),  that 
the  personal  estate  in  England  must  be  administered  there  by  the 
administratrix,  by  virtue  of  the  letters  of  administration. 
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The  law  of  the  domidile  of  a  deceased  person  goyerns  the  succession  to  his 
personal  estate,  wherever  situated ;  ^  but  the  estate  itself  must  be 
administered  in  the  country  in  which  possession  is  taken  of  it  under 
lawful  authority.^ 

The  Courts  in  Scotland  have  no  power  to  appoint  persons  to  administer 
personal  property  in  England,  that  power  being  exclusively  vested  in 
the  English  Ecclesiastical  Courts ;  and  of  that  the  Scotch  Courts  are 
bound  to  take  notice. 

February  3,  4, 1840.    March  29,  1841. 

Sib  Robert  Preston,  Baronet,  a  domiciled  Scotch-: 
*2  man,  died  at  his  place  of  residence  in  Scotland  *in 
May,  1834,  leaving  a  trust  disposition,  deed  of  settle- 
ment, and  will,  by  which  he  granted,  disponed,  and  made 
over  to  and  in  favour  of  Sir  Coutts  Trotter,  Baronet,  Edward 
Marjoribanks,  Esq.,  and  Sir  Edmund  Antrobus,  Baronet, 
bankers  in  London,  and  to  the  survivors  and  survivor  of  them 
and  their  assigns,  and  the  assigns  of  the  survivor,  in  trust  for 
the  uses,  ends,  and  purposes  therein  particularly  declared,  all 
his  lands,  heritages,  tiends,  fishings,  tenements,  and  other  her- 
itable or  real  estate  of  whatever  description ;  and  all  prop-^ 
erty  and  estate  whatsoever  or  of  whatever  denomination,  then 

1  See  2  Kent,  428-434  ;  Leach  v.  Fillsbury,  15  N.  H.  137  ;  1  Jartnan 
Wills  (3d  Eng.  ed.),  2  et  seq.  (4th  Am.  ed.),.  3,  note  3  ;  Enohin  v.  Wylie, 
10  H.  L.  Cas.  1 ;  8  Jur.  n.  s.  897  ;  Doglioni  v.  Crispin,  L.  R.  1  H.  L. 
804  ;  Grattan  v.  Appleton,  3  Story,  755  ;  Williams  v.  Williams,  5  Md. 
467  ;  Moultrie  v.  Hemp,  23  N.  Y.  384  ;  Parsons  v.  Lyman,  25  N.  Y.  103; 
Dawes  v,  Boylston,  9  Mass.  355  ;  Olivier  v,  Townes,  14  Martin,  99 ; 
Shultz  V.  Pulver,  3  Paige,  182  ;  Jennison  v.  Hi^tgood,  10  Pick.  100  ;  Davis 
V.  Estey,  8  Pick.  476  (2d  ed.),  note  1  ;  Harvey  t7.  Bicharda,  1  Mason,  381; 
Holmes  v.  RemseD,  4  John.  Ch.  460  ;  Porter  v.  Heydock,  6  Vt.  374 ;  Fay 
V.  Haven,  3  Met  109  ;  Dawes  v.  Head,  3  Pick.  128  ;  CampbdU  v.  Sheldon, 
13  Pick.  8 ;  Potter  v.  Titoomb,  22  Me.  300  ;  GoodaU  v.  Marshall,  11  N. 
H.  88 ;  Dixon  v.  Ramsay,  3  Cranch,  319 ;  Stent  o.  MoLeod,  2  McCord 
Gh.  354,  359  ;  Garland  v.  Rowaa,  2  Sm.  &  M.  617  ;  Ennis  v.  Smith,  14 
How.  (U.  S.)  400  ;  Hunter  v.  Bryson,  4  Gill  &  J^  483  ;  Bradley  v.  Lowiy, 
1  Speers  Eq.  3,  13  ;  Suarez  tn  Mayor,  &c.,  N«w  York,  2  Sandf.  174, 177  ; 
Atchison  v.  landsay,  6  B.  Mon.  86,  89  ;  Lawreooe  v.  Ketteridge,  21  Gonn. 
577. 

*  See  Stevens  v.  Gaylord,  11  Mass.  264 ;  Goodail  v.  Marshall,  11  N. 
H.  88  ;  In  re  Melbourne  L.  R»  6  Ck  App.  64  ;  Baillie  v.  Baillie,  L.  R.  5 
Eq.  75. 
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belonging,  or  that  might  belong  to  him  at  the  time  of  hit 
death,  wherever  situated,  in  Scotland,  England,  or  elsewhere  ; 
and  also  all  debts  and  sums  of  money  due  or  belonging  to  him 
at  his  death,  heritable  or  movable,  real  or  personal,  where- 
ever  and  in  whatever  way  secured;  and  also  all  personal 
estate  and  efifects  of  whatever  nature^  quality,  or  denomina- 
tion, with  the  title-deeds  of  the  heritable  subjects  and  the 
vouchers  of  the  debts :  surrogating  and  by  the  trust  dispo* 
sition,  &e.,  substituting  the  said  trustees  in  his  full  right 
and  place  of  the  premises,  with  power  to  them  to  do  what- 
ever he  could  have  done  before  granting  thereof,  and  binding 
himself  and  his  heirs  to  nuike  up  complete  titles  to  the  lands, 
heritages,  and  heritable  debts  thereby  disponed,  if  necessary, 
and  to  convey  the  same  in  all  form  to  the  said  trustees,  for 
the  purposes  therein  mentioned :  and  he  appointed  the  said 
Sir  Coutts  Trotter,  E.  Marjoribanks,  and  Sir  E.  Antrobus, 
and  the  survivors  and  survivor  of  them,  to  be  sole  and  only 
executors  or  executor  of  his  said  will,  and  intromitters  and 
intromitter  with  his  estate  and  effects  falling  under  executry, 
thereby  empowering  them  to  expede  confirmations  and 
letters  of  •\dStration  in  dTform,  secluding  from  •S 
the  said  office  all  others  his  nearest  of  kin ;  declaring  that 
if  an  inventoiy  of  the  debts  due,  and  personal  estate  belong- 
ing to  him,  should  be  made  up  and  signed  by  him  as  relative 
thereto,  the  same  should  supersede  confirmation  in  Scotland, 
or  administration  in  England,  being  thus  to  be  held  as  a  special 
conveyance,  and  to  be  valid  to  every  intent  and  purpose ; 
but  always  under  the  conditions,  and  for  the  ends,  uses,  trusts^ 
and  purposes  therein  underwritten. 

The  trust-deed  contained  various  directions  to  the  trustees 
and  executors  relative  to  the  management  and  disposition  of 
Sir  Robert's  large  heritable  estates  and  personal  property. 
The  former  were  situated  in  Scotland ;  the  personal  property^ 
which  also  was  of  large  amount,  was  partly  vested  in  Scot- 
land, and  partly  in  England  in  government  securities  and 
Bank  of  England  stock*  The  immediate  objects  of  the  trust 
were  his  three  nieces ;  viz.,  the  appellant,  her  sister^  Miss 
Catherine  Preston,  and  Dame  Anne  Hay,  wife  of  Sir  John 
Hay,  Baronet ;  to  whom  the  trustees  were  to  pay  annually, 
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in  equal  shares,  the  surplus  yearly  rents  and  proceeds  of  the 
whole  property  (after  payment  of  debts  and  certain  legacies 
and  annuities),  with  benefit  of  survivorship  between  them ; 
and  Sir  John  Hay  was  to  be  entitled  to  the  interest  of  his 
wife,  in  the  event  of  his  surviving  her. 

All  the  persons  named  in  the  deed  as  trustees  and  execu- 
tors having  declined  to  accept  the  trust,  letters  of  adminis- 
tration with  the  deed  and  will  annexed  were,  on  the  18th  of 
July,  1834,  granted  by  the  Prerogative  Court  of  Canterbury, 
as  to  the  personal  property  in  England,  to  the  appellant,  as 
one  of  the  next  of  kin  of  the  testator,  the  other  two  nieces 

and  next  of  kin,  and  Sir  John  Hay,  consenting  and 
*  4   becoming  *  sureties  for  her.     Confirmation  was  also  ex- 

pede  in  the  proper  Commissary  Court  in  Scotland,  on  the 
21st  of  November  following,  in  favour  of  the  appellant,  as  to 
the  personal  estate  and  effects  there  situated ;  and  about  the 
same  time  she  completed  feudal  titles,  as  heiress  of  entail,  to 
certain  portions  of  the  heritable  estates  (Sir  Robert  Preston 
having  made  entails  of  these  portions  after  executing  the 
trust-deed,  by  virtue  of  powers  therein  reserved).  The  letters 
of  administration  and  confirmation  were  obtained  for  the 
purpose  of  interim  administration,  without  any  intention  of 
superseding  the  trust  disposition  and  will.  Accordingly 
proceedings  were  soon  afterwards  taken  for  the  appointment, 
by  the  Court  of  Session  in  Scotland,  of  new  trustees  in  the 
place  of  the  testator's  nominees;  and,  after  some  corre- 
spondence between  the  agents  of  the  three  ladies,  and  of  Mr. 
Dashwood  Bruce,  the  Honourable  James  Bruce,  and  Lord 
Meadowbank,  who  were  also  interested  in  the  testator's  suc- 
cession, under  the  trust  disposition,  and  who,  as  well  as  Lady 
Hay  and  her  husband,  severally  petitioned  the  Court  for  the 
appointment  of  proper  persons  to  be  trustees,  —  the  three 
respondents  were,  with  the  consent  of  all  the  parties,  judi- 
cially appointed,  on  the  19th  of  May,  1835,  to  be  "  trustees  for 
executing  and  carrying  into  effect  the  powers  and  provisions 
in  the  said  trust  disposition,  deed  of  settlement,  and  will,  in 
the  place  of  the  trustees  named  therein,  who  had  declined  to 
act,  with  all  the  powers  and  faculties  confen*ed  on  the  said 
original  trustees  by  the  said  trust-deed."      To  the  respon- 
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dents,  so  appointed,  the  appellant,  by  deed,  dated  the  16th  of 
November,  1835,  assigned  all  the  personal  estate  and  effects 
which  belonged  to  Sir  Robert  Preston  in  Scotland,  and  to 
which  she  had,  as  aforesaid,  expede  confirmation  in  the  Con- 
sistorial  Court  there. 

*  Differences  subsequently  arose  between  the  appellant  *  5 
apd  respondents  respecting  the  title  to  the  entailed  estates 
in  Scotland,  to  which  the  appellant  had  completed  titles  as 
heiress  of  entail.  The  result  was,  that  she  not  only  intimated 
to  the  respondents  her  intention  to  resist  their  completing 
their  feudal  titles  to  those  estates,  but  also  refused  to  transfer 
to  them  the  personal  property  vested  in  the  English  funds 
and  securities,  until  she  should  obtain  a  judicial  discharge 
from  her  administration  by  means  of  a  suit  in  the  Court  of 
Chancery.  She  had  then  entered  upon  the  administration  of 
that  part  of  the  testator's  estate,  and  paid  thereout  several 
legacies  bequeathed  by  him. 

The  respondents  filed  a  bill  against  the  appellant  in  the 
Court  of  Exchequer  in  England,  in  January,  1836,  for  the 
purpose  of  getting  her  accounts  as  administratrix  passed,  and 
of  getting  her  discharged  from  her  intromissions  with  the 
English  personal  estate,  in  order  that  the  residue  of  that 
estate  might  be  transferred  to  them ;  whereupon  the  appel- 
lant filed  a  bill  against  the  respondents  and  others  in  the 
Court  of  Chancery  in  England,  praying  that  the  English 
property  might  be  administered  under  the  direction  of  that 
Court,  and  might,  for  that  purpose,  be  transferred  to  the 
Accountant-General. 

In  March,  1836,  after  the  filing  of  the  latter  bill,  the 
respondents  brought  two  actions  in  the  Court  of  Session  in 
Scotland  against  the  appellant.  The  summons  in  the  first  of 
them,  out  of  which  this  appeal  arose,  (a)  after  narrating  the 
trust-deed,  and  the  proceedings  that  were  taken  by  the  par- 
ties, to  the  effect  before  stated,  concluded  for  a  declarator 
"that  all  property  and  estate  *  whatsoever,  which  be-  *6 
longed  to  the  deceased  Sir  Robert  Preston  at  the  time  of 

(a)  The  object  of  the  second  action,  and  the  appeal  therein,  are  here- 
after stated.     Vide  infra  ^  p.  16. 
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his  death,  wherever  situated,  in  England,  ScotUnd,  or  else- 
where ;  and  also  all  debts  and  sums  of  money  due  or  belong- 
ing to  him  at  the  time  of  his  death,  heritable  or  movable,  real 
or  personal,  wherever  and  in  whatever  way  secured ;  as  also 
all  personal  estate  and  effects  of  whatever  nature,  quality,  or 
denomination,  with  the  whole  writs  and  title-deeds  of  the 
said  heritable  subjects,  and  the  vouchers  and  instructions  of 
the  said  debts,  and  in  particular  the  whole  funds  and  effects 
of  the  said  deceased  held  by  Dame  Anne  Campbell  Baird 
Preston  under  the  foresaid  letters  of  administration  granted 
to  her  by  the  Prerogative  Court  of  the  Archbishop  of  Canter- 
bury ;  now  pertain  and  belong,  and  be  vested  in  and  trans- 
ferred to  the  pursuers,  as  trustees  nominated  for  executing 
the  settlements  of  the  said  deceased  Sir  Robert  Preston,  in 
place  of  Sir  Coutts  Trotter,  E.  Maijoribanks,  and  Sir  E. 
Antrobus,  but  in  trust  always  for  the  uses,  ends,  and  purposes 
specified  in  the  foresaid  trust  disposition,  deed  of  settlement, 
and  will ;  and  that  the  whole  rights,  powers,  &c.,  thereby 
vested  in  and  bestowed  upon  the  persons  therein  named,  are 
now  vested  in  and  bestowed  upon  the  pursuers,  as  trustees  so 
nominated ;  and  in  particular,  that  their  receipts  or  discharges 
are  good  and  effectual  to  all  concerned,  transacting  with  the 
pursuers  as  trustees ;  so  that  the  receipts  and  discharges  to 
be  granted  by  them  to  the  defender,  on  her  paying  and  trans- 
ferring the  aforesaid  funds  and  effects,  will  be  a  valid  and 
sufficient  discharge  and  exoneration  to  her  of  her  whole  intro- 
missions with  the  same :  and  it  being  so  found  and  declared, 
the  said  Dame  Anne  Campbell  Baird  Preston  ought  and 
should  be  decerned  and  ordained  forthwith  to  pay,  trans- 
*  7  fer,  and  make  over  to  the  pursuers,  *  as  trustees  aforesaid, 
the  funded  and  other  property  before  mentioned  (viz., 
82,0002.  three  per  cent  consols ;  59,8692.  three  and  a  half  per 
cents ;  28,3502.  three  per  cents ;  11,6202.  stock  of  the  Bank 
of  England,  &c.),  and  all  other  property  which  the  said 
defender  holds  as  administratrix  of  Sir  Robert  Preston's 
will." 

The  appellant,  on  receiving  notice  of  this  action,  amended 
her  bill  in  Chancery  by  addii^  a  statement  thereof,  and  pray- 
ing an  injunction  to  restrain  the  pursuers  from  proceeding 
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therewith.     The  xespondents  at  the  same  time  dropped  their 
bill  in  the  Exchequer,  and  filed  one  with  the  same  object  in* 
the  Conrt  of  Chancery.    No  proceedings  were  taken  in  any  of 
these  equity  suits. 

The  appellant  put  in  a  defence  to  the  action  in  the  Court 
of  Session,  denying  that  Court's  jurisdiction  to  control  her 
intromissions  with  the  funds  situated  in  England,  and  vested 
in  her  under  a  title  derived  to  her  from  a  competent  Court 
there ;  to  which  alone  she,  in  the  character  of  administratrix, 
was  accountable.  She  also  pleaded  the  suits  pending  in  the 
Court  of  Chancery,  and  insisted  that  they  would  deter- 
mine all  the  questions  between  her  and  the  other  parties 
to  those  suits ;  that  the  Court  of  Session  had  appointed  the 
respondents  to  be  trustees  of  the  testator's  property  situated 
in  Scotland ;  but  could  not,  and,  in  fact,  did  not,  constitute 
them  executors  or  administrators  of  the  property  in  England, 
which  had  been  put  in  the  course  of  due  administration,  by 
the  proper  ecclesiastical  authority  there,  before  the  appoint- 
ment of  the  respondents  by  the  Court  of  Session. 

After  the  usual  course  of  proceedings  by  condescendence 
and  answers,  and  revised  cases,  the  Lords  of  the  first 
division  of  the  Court  of  Session,  by  an  *  interlocutor  pro-  *  8 
nounced  on  the  10th  of  February,  1888,  found  and  de- 
clared in  the  terms  of  the  first  conclusion  of  the  libel,  (a)  and 
decerned ;  and  to  that  extent  allowed  an  interim  extract  to 
go  out,  superseding  the  consideration  of  the  other  conclusions 
of  the  libel,  and  of  the  question  of  costs,  (li) 

(a)  Vide  mpra,  pp.  5,  6,  and  7. 

(b)  16  Shaw  &  Dunlop,  472.  The  only  reaBoxu  given  by  the  Court  for 
the  interlocutor  were  the  following  observations  by  Lord  Gillies,  set 
out  in  the  appellant's  printed  case  :  — 

'^  I  think,  with  regard  to  the  succession  in  England,  that  payment  of 
it  to  those  trustees  should  have  been  ordered  ;  for  the  trust  gives  just  as 
great  powers  of  disposing  of  the  personal  properties  of  the  trustee  as  of 
bis  heritable  estates  :  and  it  makes  no  difference  whether  "that  personal 
property  be  situated  in  France  or  in* Turkey;  for  it  is  just  as  if  it  were  in 
Scotland.  I  have  no  wish  to  interfere  with  the  Court  of  Chancery, 
though  I  am  quite  certain  that  they  would  have  ordered  payment  in 
shnilar  drcumstanoes.  Perhaps  our  best  plan  would  be  to  adopt  some ' 
course  which  may  secure  all  the  rights  of  parties,  without  interfering  -with 
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That  interlocutor  is  the  subject  of  this  appeal. 

Mr.  Pemherton  and  Sir  William  Follett  (^Mr.  J.  Stuart  was 
with  them),  for  the  appellants. — The  judgment  of  the  Court  of 
Session  is,  in  any  view  of  it,  erroneous ;  because,  finding  and 
declaring  in  the  terms  of  the  first  conclusion  of  the  summons, 
it  in  effect,  therefore,  finds  and  declares  that  ^^the  whole 
rights,  powers,  faculties,  and  privileges  vested  in  and  bestowed 
upon  the  original  trustees,  are  now  vested  in  and  bestowed 
upon  the  respondents."  Now,  that  is  impossible,  inasmuch  as 
the  respondents  were  obliged  by  the  terms  of  their  appoint- 
ment to  find  judicial  caution,  and  were  laid  under  judicial 
responsibilities  which  did  not  attach  to  the  original  trus- 
tees. 
*  9  *  The  question  raised  by  this  action  of  declarator  and 
payment,  is  substantially  a  question  as  to  the  title  to 
administer  the  personal  property  of  the  testator  in  England, 
and  belongs  to  the  exclusive  jurisdiction  of  the  Courts  in 
England.  This  property  is  now  legally  vested  in  the  appel- 
lant, as  administratrix  with  the  will  annexed,  by  a  decree  of 
the  proper  Ecclesiastical  Court  in  England.  The  validity  of 
that  decree,  or  of  the  appellant's  title  under  it,  cannot  be 
appealed  from  and  tried  in  the  Scotch  Courts ;  nor  can  her 
duties  and  liabilities,  in  her  character  of  administratrix,  be 
determined  or  released  by  any  decree  of  a  Scotch  Court.  She 
is  responsible  only  to  the  Ecclesiastical  Court  in  England, 
to  which  she  gave  sureties  for  her  intromissions  with  this 
property. 

This  action  at  the  instance  of  the  respondents,  in  the  Court 
of  Session,  was  rendered  wholly  unnecessary,  if  not  incom- 
petent, by  the  dependence  of  the  suits  in  the  Courts  of  Chan- 
cery, by  which  the  appellant  would  be  compelled  to  account 
for  her  administration  of  the  English  personal  property,  and 
all  questions  touching  the  rights  of  parties  interested  in  this 
part  of  the  testator's  estate  would  be  determined.    Egerton  v. 

that  Court,  and  superseding  until  we  see  what  arrangement  can  be  made 
with  it.  I  think  a  decemiture  in  terms  of  the  declaratory  conclusion  will 
be  enough  at  present,  superseding  a  further  personal  decemiture  tUl 
another  period." 
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Forbes^  (a)  Craigie  v.  Qairdner^  (6.)  Eotfal  Bank  of  Scotland 
V.  CWAAert,  (c)  Selhrig  v.  Davtes^  (^d)  Kennedy  v.  jBarZ  of 
CoBsilis.  (jR) 

Mr.  Knight  Bruce  and  Mr.  Oraham  Bell^  for  the  respon- 
dents.—  It  is  not  competent  for  the  appellant  to  object  to  the 
title  of  the  respondents  to  the  office,  to  which  they  were 
appointed  by  a  decree  of  Court.  There  is  no  reduction, 
or  attempt  at  reduction,  of  that  *  decree.  The  appellant  *  10 
herself  was  a  party  consenting  to  the  appointment.  She 
not  only  consented  to  it,  but  confirmed  her  consent  and  appro- 
bation by  assigning  to  the  respondents  the  testator's  personal 
estate  in  Scotland.  She  now  refuses  to  transfer  the  English 
funds,  the  subject  of  this  action.  What  difference  is  there 
between  the  Scotch  and  the  English  personal  estates  ?  The 
testator  being  a  domiciled  Scotchman,  his  whole  movable 
estate,  wherever  situated,  must  be  brought  to  Scotland,  and 
administered  according  to  Scotch  law  under  the  trusts  of  the 
deed  of  settlement.  -Kr  parte  O-eddes^  (^)  Pottinger  v.  Wight- 
man^  (A)  Anstruther  v.  Ohalmer^  (i)  Anstruther  v.  Adair ^  (k) 
Warrender  v.  Warrender^  (T)  Totes  v.  Thomson,  (m) 

March  29,  1841. 

The  Lord  Chancellob.  —  By  the  interlocutor  appealed 
from  in  this  case,  the  Court  of  Session  found  and  declared  in 
terms  of  the  first  conclusion  of  the  libel.  Some  question  was 
made  as  to  what  came  within  the  description  of  the  first  con- 
clusion of  the  libel,  but  it  is  clear  that  it  embraces  so  much 
as  prayed  ^^  that  it  might  be  found  and  declared  that  all  prop- 
erty and  estate  whatsoever  which  belonged  to  Sir  Robert 
Preston,  in  Scotland,  England,  or  elsewhere ;  all  debts,  sums 
of  money  due  and  belonging  to  him  at  his  death ;  and  all  per- 

(a)  Noy.  27,  1812,  F.  C.  (b)  July  12,  1817,  F.  C. 

(c)  1  Rose,  462.  [d)  2  Dow,  231 ;  2  Rose,  291.- 

(€)  2  Swanst.  313.  (jg)  1  Glyn  &  J.  414. 

(A)  3  Meriv.  S7.  (0  2  Sim.  1. 


(k)  2  Myl.  &  E.  513.  (0  2  01.  &  Fin.  488. 

(m)  3  CI.  &  Fin.  544. 
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Bonal  estate  and  effeots  of  whatsoeyer  oatiire,  and  in  particular 
the  whole  funds  and  effects  held  by  the  appellant  under  the 
letters  of  administration ;  pertain  and  belong  to,  and  are  vested 
in  the  pursuers,  in  trust  for  the  purposes  of  Sir  Robert 
*  11  Preston's  settlement ;  and  that  his  whole  *  rights, 
powers,  faculties,  privileges,  and  immunities  rested  in 
and  bestowed  by  his  trust  disposition  and  settlement  upon 
the  trustees  therein  named,  are  vested  in  and  bestowed  upon 
the  pursuers." 

The  appellant  is  the  administratrix  of  Sir  Robert  Preston, 
in  England,  by  virtue  of  letters  of  administration  from  the 
Prerogative  Court  of  Oanterbuiy.  The  pursuers  have  been 
appointed  trustees  by  the  Court  of  Session,  in  the  place  of 
certain  persons  who  were  named  as  trustees  and  executors  by 
Sir  Robert  Preston,  but  who  declined  to  act.  This  appoint- 
ment took  place  with  the  consent  of  the  appellant.  The  act 
of  appointment  is  dated  the  19th  of  May,  1835,  and  is  ex- 
pressed to  be  by  such  consent ;  and  it  nominates  and  appoints 
the  pursuers  to  be  trustees  for  executing  the  different  powers 
and  carrying  into  effect  the  provisions  contained  in  the  trust 
disposition,  deed  of  settlement,  and  will  of  Sir  Robert  Pres- 
ton, and  that  in  the  room  and  place  of  the  trustees  named  by 
him,  who  had  declined  to  accept,  and  with  all  the  powers  and 
faculties  conferred  upon  the  said  original  trustees  by  the  said 
trust-deed. 

In  January,  1836,  the  respondents  filed  a  bill  in  the  Court 
of  Exchequer  in  England,  praying  that  the  whole  of  the  per- 
sonal estate  in  the  hands  of  the  administratrix  might  be  paid 
to  them,  they  undertaking  to  pay  the  debts ;  or  if  the  Court 
should  be  of  opinion  that  such  personal  estate  ought  to  be 
administered  in  this  country,  then  that  such  estate  might  be 
administered  accordingly,  and  the  residue  paid  to  the  plaintiffs 
upon  the  trusts  of  the  settlement.    In  February,  1836,  the 
appellant,  the  administratrix,  filed  a  bill  in  tiie  Court  of 
Chancery  in  England,  praying  the  usual  decree  for  accounts 
and  the  administration  of  the  personal  estate,  and  that  the 
*  12    residue  *  might  be  secured  for  the  benefit  of  the  parties 
interested,  and  that   the    respondents,    the   trustees, 
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might  be  restrained  from  proceeding  in  Scotland  to  compel 
the  appellant,  tlie  administratrix,  to  pay  over  the  personal 
eatate  to  them.  In  March,  1886,  the  respondents,  the  trustees, 
abandoned  their  snit  in  the  Court  of  Exchequer,  and  filed  a 
1x31  in  l^e  Court  of  Chancmy  for  the  same  purposes. 

The  effect  of  the  interlocutor  appealed  from  is  to  declare 
that  all  the  funds  and  personal  estate  in  the  hands  of  the 
appellant  or  administratrix  belong  and  ought  to  be  transferred 
to  the  pursuers  as  trustees ;  that  is  to  say,  that  the  personsd 
estate  in  this  country  at  the  time  of  the  death  of  Sir  Robert 
Preston,  and  now  in  the  hands  of  his  administratrix  under 
letters  of  administration  from  the  Prerogative  Court,  ought 
not  to  be  administered  in  this  country,  but  ought  to  be  paid 
and  transferred  to  the  trustees  in  Scotland  appointed  by  the 
Court  of  Session,  and  who  are  not  the  personal  representatives 
of  the  deceased.  By  the  law  of  England,  the  person  to  whom 
administration  is  granted  by  the  Ecclesiastical  Cou3rt  is  by 
statute  bound  to  administ^  the  estate,  and  to  pay  the  debts 
of  the  deceased.  The  letters  of  administration,  under  which 
he  acts,  direct  him  so  to  do,  and  he  takes  ui  oath  that  he  will 
well  and  truly  administer  all  and  every  the  goods  of  the 
deceased,  and  pay  his  debts  so  far  as  the  goods  will  extend, 
and  exhibit  a  full  and  true  account  of  his  administration. 
That  such  are  the  duties  of  an  executor  or  administrator 
acting  under  a  probate  or  letters  of  administration  in  this 
country,  is  certain,  altiiough  the  testator  or  intestate  may 
have  been  domiciled  elsewhere.  The  domicile  regulates  the 
right  of  succession,  but  the  administration  must  be  in 
the  country  in  which  possession  is  *  taken  and  held,  *13 
imder  lawful  authority,  of  the  property  of  the  deceased. 
The  interlocutor  appealed  from  assumes  that  this  is  not  so, 
and  that  all  the  property  in  the  hands  of  the  administratrix, 
though  unadministered,  ought  to  be  transferred  to  the  trus- 
tees, leaving  the  creditors  of  the  deceased  in  this  counixy,  if 
any  such  there  be,  and  others  having  claims  upon  his  prop- 
erty, to  follow  it  to  Scotiand.  It  is  true,  that  so  long  as  the 
appellant  remains  in  England,  this  declaration  will  be  inoper- 
ative ;  but  as  the  interlocutor  stands,  if  she  should  happen 
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to  come  within  the  jurisdiction  of  the  Court  of  Session,  she 
would  be  liable,  upon  the  footing  of  such  declaration,  to 
transfer  the  property  to  the  trustees,  and  by  so  doing  to  act 
in  violation  of  the  oath  she  has  taken,  and  in  dereliction  of 
the  duties  of  the  office  with  which  she  has  been  invested  in 
this  country.  It  is  not  possible  that  this  could  have  been 
intended.  The  pursuers,  as  trustees  appointed  by  the  Court 
of  Session  (assuming  that  to  have  been  properly  done),  have 
no  right  to  administer,  the  estate  in  England  as  against  the 
administratrix  appointed  for  that  purpose  by  the  proper  Eccle- 
siastical Court ;  and  of  this  the  Courts  in  Scotland  are  bound 
to  take  notice.  The  confusion  seems  to  have  arisen  from  Sir 
Robert  Preston  having  appointed  the  same  persons  trustees 
and  executors ;  and  if  they  had  proved  the  will  in  England, 
and  taken  upon  themselves  the  execution  of  the  trusts,  the 
duties  of  administering  the  property,  and  of  carrying  into 
effect  the  trusts  declared,  would  have  been  united  in  the  same 
persons.  It  may  be  assumed  for  the  present  purpose,  that 
upon  their  refusal  the  Court  of  Session  properly  appointed 
the  pursuers  as  trustees  in  their  place ;  but  that  Court  had 

not  any  jurisdiction  to  appoint  persons  to  exercise  the 
*  14    duty  of  recovering  or  administering  the  property  *  which 

happened  to  be  in  England ;  that  power,  by  the  law  of 
England,  is  vested  exclusively  in  the  Ecclesiastical  Courts 
in  this  country,  and  can  only  be  exercised  by  executors  or 
administrators  acting  under  their  authority ;  and  in  that  situa- 
tion the  appellant  now  is.  Sir  Robert  Preston  might  have 
appointed  whom  he  pleased  to  administer  his  property  in  Eng- 
land, by  naming  them  as  executors,  but  he  had  no  power  to 
authorize  or  enable  any  persons  to  act  in  such  administra- 
tion otherwise  than  under  the  authority  of  the  Ecclesiastical 
Courts  of  England.  The  pursuers,  the  trustees,  have  no  such 
authority,  nor  has  the  Court  of  Session  any  jurisdiction  or 
power  to  confer  it.  The  administration  of  the  personal  estate 
in  England  rests,  therefore,  and  must  remain,  with  the  appel- 
lant. 

If,  after  such  administration  shall  have  been  completed,  any 
surplus  should  remain,  and  it  shall  appear  that  there  are  trusts 
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to  be  performed  in  Scotland,  to  which  it  was  devoted  by  Sir 
Robert  Preston,  it  will  be  for  the  Court  of  Chancery  to  con- 
sider whether  such  surplus  ought  or  ought  not  to  be  paid  to 
the  pursuers,  for  the  purpose  of  being  applied  in  the  perform- 
ance of  such  trusts ;  and  in  considering  that  question  every 
attention  ought  to  be  paid  to  the  authority  under  which  the 
pursuers  have  been  appointed  trustees,  and  the  consent  which 
led  to  such  appointment.  It  is  premature  to  decide  that  point, 
it  being  at  present  unascertained  whether  there  will  be  any 
surplus  of  the  personal  estate  in  this  country,  or  what  will  be 
the  amount  of  it,  and  no  declaration  of  right  by  the  Court  of 
Session  would  be  binding  upon  the  Court  of  Chancery,  under 
whose  jurisdiction  the  property  in  England  is  placed  by  the 
suits  which  have  been  instituted. 

•  But  although  the  transfer  of  the  surplus  of  the  prop-  *  15 
erty  in  England,  if  any,  must  depend  upon  the  judg- 
ment of  the  Court  of  Chancery,  it  may  be  very  competent  for 
the  Court  of  Session,  at  the  proper  time,  to  declare  the  rights 
and  duties  of  the  trustees  appointed  under  its  authority.  But 
if  such  trustees  have  not  any  right  or  title  to  the  funds  in 
England  until  the  administration  shall  have  been  completed 
in  England,  and  the  surplus  ascertained,  it  does  not  appear 
that  any  benefit  can  arise  &om  any  declaration  of  such  rights 
and  duties,  before  it  has  been  ascertained  that  there  will  be 
any  surplus  to  which  such  rights  and  duties  will  attach. 
This,  however,  may  be  left  to  the  discretion  of  the  Court  of 
Session. 

The  interlocutor  proceeding  upon  the  ground  that  the 
trustees  are  entitled  to  have  transferred  to  them  the  property 
in  England  before  the  administration  has  been  completed, 
must,  I  think,  be  reversed ;  but,  as  the  pursuers  may  be 
entitled  to  some  declaration  of  right  and  to  some  decree  of  the 
Court  of  Session,  so  far  as  the  Court  of  Session  has  jurisdic- 
tion over  the  property,  I  think  the  better  and  safer  course 
will  be  "  to  declare  that  the  property  of  Sir  Robert  Preston 
in  England  ought  to  be  administered  by  the  appellant  by 
virtue  of  the  letters  of  administration  granted  by  the  Pre- 
rogative Court  of  Canterbury ;  and  with  this  declaration  to 
reverse  the  interlocutor  appealed  from,  and  remit  it  to  the 
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Court  of  Session,  to  consider  and  adjudicate  upon  the  first 
conclusion  of  the  libel,  either  separately  or  together  with  the 
other  conclusions  of  the  libel,  as  such  Court  shall  think  fit,  in 
conformity  with  the  above  declaration/' 

< 
Ordered  and  declared  accordingly. 


•  16         •  PRESTON  t^.  VISCOUNT  MELVILLE. 

1840. 

Dame  Anne  Cabcpbell  Baibd  Preston    .    .    AppeUatU, 
The  Right  Hon,  Robert  Viscount  Melyille  ^ 
and    Others,   Trustees  appointed  by   the 
Court  of  Session  in  Scotland  for  executing 
the  settlements  of   Sir  Robert  Preston, 
Baronet,  deceased •    •    • 


Mespondents^ 


Second  Appeal. 
Trust  Disposition^    JEkUails.    Substitute  Trustees, 

A  trust  diflposition  and  deed  of  settlement  conveyed  generally  the  tmster'ft 
-whole  heritage  to  trustees,  containing  no  precept  of  sasine,  but  surro* 
gating  the  trustees  in  place  of  the  truster,  and  binding  him  and  his 
heira  to  complete  titles  aad  conyey  to  the  trustees ;  he  reserving  to 
himself  power  to  execute  entails  of  parts  of  his  fee-simple  lands,  but 
declaring  them  to  be  suspended  during  the  contmuance  of  the  trust, 
except  as  to  rights  of  patronage ;  and  he  executed  such  entails  with 
precepts  of  sasine.  After  his  death,  the  trustees  named  in  the  deed 
having  declined  to  accept  the  trusts,  the  fint  heiress  of  entail  made 
up  titles,  and  was  duly  infeft  heiross  of  entail.  Trastees  afterwards 
appointed  by  the  Court,  with  her  consent,  and  with  all  the  powers 
given  to  those  who  declined  to  act,  raised  an  action  of  43onstitutlon  and 
declarator  against  the  heiress  of  line,  and  called  the  heiress  of  entail 
as  defender.  — 

Held  by  the  Lords  (affirming  the  decree  of  the  Court  of  Session),  that  it 
was  not  competent  for  the  heii^ess  of  entail  to  oppose  the  completion 
of  feudal  titles,  bj  the  trustees,  to  the  wlioie  of  the  lands  con^rissd 
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• 

in  the  truat  dispontilon ;  and  tbat  they  (proTided  they  were  dnly 
appointed)  were  entitled  to  a  conveyance  of  the  whole  lands,  accord- 
ing to  the  intent  of  the  trust  disposition,  but  without  prejudice  to  the 
lights  of  any  party. 
Quart,  whetiier  tiie  Court  of  Session  has  the  power  of  appointing  trustees, 
where  the  tmsteea  named  by  the  author  of  ik  trust  diBpoeition  decline 
to  act? 

February  4, 11,  1840.    Maarck  29,  1841. 

The  Bxunmons  in  the  second  action  (a)  raised  by  the  respon- 
dents (out  of  which  this  second  appeal  between  Lady  Baird 
Preston  and  them  arose)   narrated  more  fully  the  trusts 
declared  by  the   deed  of  settlement  and  will  of  Sir 
Robert  Preston  as  to  his  real  estates,*  to  the  effect,  1st.    *  17 
That  his  trustees  should  hold  the  several  estates  therein 
named,  and  all  other  lands  and  heritages  which  should  belong 
to  him  in  fee-simple  at  his  death  (except  the  estate  of  Cul- 
ross),  subject  to  the  entail  thereof  to  be  subsequently  executed 
by  him  in  favour  of  himself  and  the  heirs  of  his  body ;  whom 
failing,  in  favour  of  the  appellant  and  the  heirs  of  her  body ; 
whom  failing,  Miss  Preston  aiid  the  heirs  of  her  body; 
whom  failing,  Lady  Hay  and  the  heirs  of  her  body ;  whom 
failing  (the  substitute  heirs  enumerated)  ;  all  whom  failing, 
his  own  nearest  heirs  whatsoever  or  assignees.     2dly.  That 
his  trustees  should  hold  the  abbey  and  estate  of  Gulross,  sub- 
ject to  the  other  entail  thereof  to  be  subsequently  executed 
by  him  in  favour  of  himself  and  the  heirs  of  his  body  ;  whom 
failing,  in  favour  of  his  three  nieces  severally  and  successively 
for  their  respective  lives ;  whom  all  failing,  in  favour  of  the 
substitute  heirs  therein  named,  and  the  heirs  male  of  their 
bodies  respectively  and  successively ;  such  several  entails  to 
be  taken  as  part  of  the  trust  disposition ;  and  he  not  only 
reserved  to  himself  power  to  execute  such  several  entails,  but 
directed  his  trustees,  in  the  event  of  his  failing  to  do  so 
effectually,  to  settle  and  entail  the  said  several  estates  upon 
the  persons  or  heirs  of  entail  before  mentioned,  declaring  that 
any  entails  of  the  said  lands,  whether  executed  by  himself  or 
by  his  trustees,  or  titles  completed  thereto  in  the  persons  of 
any  of  his  said  heirs,  should  not  interfere  or  come  in  compe- 

^  VUb  9upra^:j^  ^ 8,  4,  and  6. 
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• 

tition  with  the  ends  and  purposes  declared  in  the  trust  dis- 
position concerning  his  fee-simple  lands  and  heritages,  during 
the  suryiyance  of  his  said  three  nieces  first  called  to  the  suc- 
cession thereof,  but  said  entails  should,  during  their 

*  18    lives  and  the  life  of  the  *  survivor,  continue  suspended 

and  in  abeyance,  so  far  as  regarded  the  rents  and  prod- 
uce of  the  said  estates  ;  which  should  be  received  and  applied 
by  his  trustees  as  after  declared.  Sdly.  That  his  trustees 
should  sell  the  whole  of  the  heritable  subjects  or  real  estate 
therein  generally  conveyed  to  them,  and  convert  into  money 
the  whole  of  his  personal  estate  wherever  situated,  at  their 
discretion,  excepting  in  so  far  as  this  general  direction  to  sell 
and  dispose  of  the  whole  of  his  real  and  personal  estate  was 
restricted  by  the  preceding  instructions  to  the  trustees  to 
entail,  and  by  other  subsequent  directions,  &c.  Sthly.  He 
directed  his  trustees  to  hold  the  abbey  and  estate  of  Culross 
as  a  residence  common  to  his  said  three  nieces  and  to  Sir  J. 
Hay,  during  their  several  lives,  thereby  conferring  on  all  of 
them  jointly  the  right  to  live  at  and  manage  that  estate,  but 
without  prejudice  to  feudal  titles  being  completed  under  the 
said  entails  in  the  persons  of  his  said  nieces,  or  other  heirs  of 
entail  in  succession,  as  before  directed.  9thly.  He  directed 
his  trustees  and  executors  to  apply  the  free  yearly  produce  of 
the  residue  of  his  whole  means  and  estate,  heritable  and  mov- 
able, including  the  yearly  rents  and  produce  of  all  the  lands 
and  heritages  to  be  entailed  as  aforesaid  (excepting  Culross), 
in  the  manner  therein  prescribed ;  viz.,  one-third  to  be  paid 
to  the  appellant,  one-third  to  Miss  Preston,  the  remaining 
one-third  to  Lady  and  Sir  John  Hay,  with  benefit  of  sursdvor- 
ship,  &c.  And  in  order  that  effect  might  be  given  to  this 
direction,  he  declared  that  the  entails  to  be  executed  by  him- 
self or  the  trustees  as  aforesaid  in  favour  of  his  nieces,  seriatim^ 
should  stand  suspended  during  their  lives  ;  and  that,  notwith- 
standing the  completion  of  feudal  titles  in  the  persons  of 

his  nieces  in  succession,  the  whole  rents  and  produce 

•  19    *  should  be  receivable  by  his  trustees  for  the  purposes 

■    aforesaid. 

The  summons  further  narrated  that  Sir  Robert  Preston 
afterwards  executed  two  deeds  of  entail,  one  of  Culross,  and 
[16] 
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the  other  of  others  of  his  real  estates,  agreeably  to,  and  in 
the  terms  of,  his  trust  disposition  and  deed  of  settlement : 
that  after  his  death,  and  refusal  of  the  persons  nominated  bj 
him  to  accept  the  trusts,  and  after  completion  of  the  titles  by 
the  appellant  as  heiress  of  entail,  proceedings  (mentioned  in 
the.  first  appeal)  were  taken  for  the  appointment,  by  the 
Court  of  Session,  of  the  respondents  as  trustees,  and  they 
were  accordingly  appointed  to  be  trustees  for  executing  the 
different  powers,  and  carrying  into  effect  the  provisions  con- 
tained in  the  trust  disposition,  in  place  of  the  trustees  therein 
named,  and  with  all  the  powera  and  faculties  conferred  upon 
the  original  trustees  by  the  said  trust-deed :  that  the  respon- 
dents so  appointed  as  trustees  had  a  just  right  to  complete  in 
their  persons  titles  in  due  form  of  law  to  the  different  lands 
and  other  heritable  estate  conveyed  by  the  said  trust  dispo- 
sition, and  to  obtain  themselves  infeft  therein  for  the  purpose 
of  executing  the  said  trusts:  that  they,  in  consequence  of 
Sir  R.  Preston  having  died  without  having  executed  a  special 
conveyance  of  the  lands  and  other  heritable  estate  specified 
in  the  trust  disposition,  raised  letters  of  general  charge  against 
Lady  Hay  as  heiress  of  line  and  of  conquest  of  Sir  R.  Pres- 
ton, charging  her  to  enter  herself  heiress ;  and  although  they 
often  required  her,  as  such  heiress,  so  charged,  and  her 
husband,  Sir  J.  Hay,  for  his  interest,  to  dispone  and  make 
over  to  them,  as  trustee^,  the  said  lands  and  other  heri- 
table estate,  she  refused  so  to  do :  that  therefore  it  ought  be 
declared  by  decree  of  the  Lords  of  Session,  ^^  that  the 
*  whole  rights,  powers,  faculties,  privileges,  and  immu-  *  20 
nities  vested  in,  and  bestowed  by,  the  before  recited 
trust  disposition,  deed  of  settlement,  and  will,  in  and  upon 
the  persons  therein  named  as  trustees,  are  now  vested  in  and 
bestowed  upon  the  pursuers,  as  trustees  nominated  and  ap- 
pointed by  our  said  lords,  in  room  and  place  of  the  said  Sir 
Coutts  Trotter,  Edward  Marjoribanks,  and  Sir  Edmund  Antro- 
bus  ;  and  that  the  pursuers  have,  in  consequence,  full  power 
and  right  to  make  up  and  complete  regular  and  valid  titles  in 
due  form  of  law  to  the  whole  of  the.  lands  and  other  heritable 
estate  disponed  by  the  said  Sir  Robert  Pi^eston  by  the  deed . 
before  recited,  and  to  obtain  themselves  duly  vest  and  seised 
Tou  Tin.  2  [17  1 
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therein,  so  as  they  may  be  enabled  to  carry  into  full  and 
proper  effect  the  various  trusts  and  purposes  declared  of 
and  concerning  the  said  lands  and  others,  and  may  maintain 
their  rights  and  titles,  as  trust  disponees  aforesaid,  indepen- 
dently of  acts,  consent,  interference,  or  concurrence  of  all  or 
any  of  the  pailies  interested  in  the  subjects  of  the  said  trust- 
deed,  on  a  full  and  complete  feudal  title  in  the  lands  disponed 
in  trust  as  aforesaid ;  and,  if  necessary,  to  adjudge  in  imple- 
ment of  the  said  trust  disposition,  deed  of  settlement,  and 
will :  and  further,  that  the  said  Dame  Anne  Preston,  other- 
ways  Hay,  as  representing  the  said  Sir  Robert  Preston,  as 
aforesaid,  and  her  said  husband,  for  his  interest,  ought  and 
should  be  decerned  and  ordained,  by  decree  of  the  Lords  of 
our  Council  and  Session,  to  purchase  and  procure  her,  the 
said  Dame  Anne  Preston,  other  ways  Hay,  at  the  pursuers' 
expense,  served  and  retoured  as  heiress  of  line  and  of  con- 
quest to  the  said  deceased  Sir  Robert  Preston,  under  the 
proper  character  or  characters  required  by  the  investitures  or 

writs  and  titles  of,  and  connected  with,  the  lands  and 
*  21    other  *  heritable  estate  after  described,  which  pertained 

to  the  said  Sir  Robert  Preston  at  the  time  of  his  death, 
or  by  other  legal  method,  to  obtain  the  full,  heritable,  and 
irredeemable  right  thereof  established  in  her  person ;  viz.,  in 
all  and  whole  the  lands  and  estate  of  Inverkeithing  "  (then 
followed  a  full  description  of  the  lands) :  ^^  in  which  whole 
lands  the  said  Sir  R.  Preston  died  last  seised  as  of  fee,  and 
the  said  Dame  Anne  Preston,  otherways  Hay,  defender,  may 
purchase  and  procure  herself  duly  and  lawfully  served  and 
retoured  and  entered  as  heir  aforesaid  ;  and  also,  in  all  other 
lands,  heritages,  &c.,  which  pertained  to  the  said  Sir  R. 
Preston  at  the  time  of  his  death,  and  that  by  service,  retour, 
and  iufeftment,  or  other  legal  method,  according  to  the  state 
of  the  rights  thereof,  as  they  stood  in  the  person  of  the  said 
Sir  Robert  Preston  at  the  time  of  his  death ;  and  immediately 
on  completing  thereof,  to  dispone  and  make  over  the  said 
lands  and  other  heritable  estate  and  effects  to  the  pursuers,  as 
trustees  foresaid,  and  to  their  successors  in  ofi&ce,  for  the  uses, 
ends,  and  purposes  specified  in  the  foresaid  trust  disposition, 
deed  of  settlement,  and  will,  omni  habili  modo  quo  de  jure ; 
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and  for  that  purpose  to  make  and  deliver  valid  and  sufficient 
dispositions,  assignations,  and  conveyances  of  the  said  lands 
and  other  heritable  estate  above  mentioned,  to  and  in  favour 
of  the  pursuers,  as  trustees  foresaid,  and  their  successors  in 
office,  containing  obligation  to  infeft,  to  be  held  a  se  vel  de  se^ 
with  procuratory  of  resignation,  precept  of  sasine,  clause  of 
warrandice  from  fact  and  deed,  and  assignation  to  the  rents 
of  the  said  lands  and  other  heritable  estate  due  at  the  decease 
of  the  said  Sir  Robert  Preston,  since,  and  in  all  time  coming 
during  the  continuance  of  said  trust ;  and  to  the  writs 
and  title-deeds  of  the  said  *  lands,"  &c.  "And  that  *22 
the  said  Dame  Anne  Campbell  Baird  Preston,  heiress 
of  entail,  served  and  retoured  to  the  said  deceased  Sir  Robert 
Preston,  and  the  said  Miss  Catherine  Preston,  substitute 
heiress  of  entail,  ought  to  be  called  as  defenders,  for  their 
interest,"  &c. 

The  appellant,  in  her  defence  to  this  action,  pleaded  sev- 
eral pleas  in  law,  which  were  to  the  effect,  1st,  That  the 
respondents  had  no  title  to  insist  in  the  present  action,  in 
respect  that,  even  supposing  that  the  trustees  named  by  the 
trust-deed  would  have  been  entitled  to  pursue  such  an  action, 
the  act  and  decreet  of  Court  appointing  the  respondents  to 
be  trustees  could  not  competently  constitute  a  trust  in  them 
competently,  and  did  not  confer  on  them  any  right  equiva- 
lent to  a  general  disposition  of  the  lauds,  or  place  them  in  the 
same  situation  with  the  original  trustees,  in  so  far  as  related 
to  the  right  to  make  up  a  title  to  the  lands.  2d,  That  sup- 
posing the  Court  to  have  had  the  power  to  confer  on  them 
the  right  to  make  up  titles  in  their  persons  qua  trustees,  the 
declaratory  conclusions  of  the  present  action  would  still  be 
incompetent,  in  respect  that  the  rights  sought  to  be  declared 
had  not  been  conferred  on  the  respondents  by  the  act  or 
decree  of  Court,  or  otherwise  j  and  the  proper  form  of  apply- 
mg  for  the  right  to  make  up  titles  in  their  persons  would 
have  been  by  petition  to  the  Court.  3d,  That,  in  so  far  as 
the  conclusions  of  the  present  action  are  involved  in  the  pre- 
vious action  depending  at  the  respondents'  instance  against 
the  appellant,  the  present  action  was  excluded  by  the  plea 
of  lis  pendens.     4th,   That  the  general  conclusions  of  the 
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summons  that  Lady  Hay  should  be  ordained  to  enter  to  all 

lands  which  pertained  to  Sir  Robert  Preston  at  the  time  of 

hi&  death,  was  in-elevant  and  incompetent,  in  respect 

*  23   both  of  its  vagueness  *  and  generality.     5th,  That  the 

present  action  could  not  be  judged  of  as  a  que%tio  vol- 
untatis^ but  must  be  determined  by  the  strict  legal  principles 
applicable  to  feudal  rights ;  and  as  the  appellant  had  been 
duly  infeft  under  the  entails,  and  the  fee  was  full  in  her 
person,  there  remained  nothing  in  hcereditate  jacente  of  Sir 
Robert  Preston  which  could  be  taken  up  by  his  heir-at-law, 
or  carried  from  that  heir  by  adjudication  in  implement. 
6th,  That  supposing  it  to  be  competent  to  view  the  present 
question  as  a  question  of  intention,  the  terms  of  the  trust- 
deed  and  entails  were  sufficient  to  show  that  it  was  not  the 
intention  of  the  granter  that  feudal  titles  should  be  com* 
pleted  in  the  persons  of  the  trustees,  and  also  in  the  persons 
of  the  heirs  of  entail,  but  that  the  titles  of  the  latter  should 
alone  form  the  feudal  investiture  of  the  estates.  7th,  That 
even  the  original  trustees  named  by  Sir  Robert  Preston  could 
not  have  competently  made  up  titles  in  their  persons  to  the 
lands  contained  in  the  entails^  or  insisted  in  such  an  action 
as  the  present,  and  much  less  could  the  respondents. 

Condescendences  and  answers  were  entered  into  by  the 
parties ;  and  in  pursuance  of  the  Lord  Ordinary's  interlocu- 
tor, revised  cases  were  afterwards  prepared  for  the  lords  of 
the  first  division  of  the  Court  of  Session,  who,  on  the  8th  of 
February,  1838,  pronounced  the  following  interlocutor,  which 
is  the  subject  of  this  appeal :  — 

"  The  lords  having  considered  the  revised  cases,  record, 

and  whole  cause,  and  having  heard  counsel  for  the  parties, 

repel  the  defences,  and  decern  in  terms  of  the  libel :  find  the 

defender.  Lady  Baird  Preston,  liable  to  the  pursuers  in  the 

expenses  of  process,"  &c.  (a) 

*  24       *  The  appeal  was  argued  on  the  4th  and  11th  of  Feb- 

ruary, 1840,  by  the  same  counsel  who  had  argued  the 
first  appeal  for  the  same  parties  respectively.  The  line  of 
argument  may  be  understood  from  the  above  pleas,  and  the 
following  judgment. 

(a)  16  Sh.  B.  &  D.  467. 
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March  29, 1841. 

The  Lord  Chancellor.  —  In  this  case  the  interlocutor 
appealed  from  repelled  the  defences,  and  decerned  in  tenns 
of  the  libel,  the  conclusion  of  which  was  shortly,  **  that  the 
pursuers  might  be  declared  entitled  to  all  powers  given  by 
the  trust-deed,  executed  by  Sir  Robert  Preston,  to  the  trus- 
tees therein  named,  and  as  such  to  make  up  titles  to  the  lands 
in  question,  and  to  obtain  themselves  duly  seised  of  them,  so 
as  to  carry  into  effect  the  trusts  of  that  deed,  and,  if  necessary, 
to  adjudge  in  implement  of  this  trust-deed ;  and  that  Dame 
Anne  Preston,  otherwise  Hay,  as  heiress  of  line  of  Sir  Robert 
Preston,  might  procure  herself  to  be  served  and  re  toured  as 
such  heiress  of  line  and  of  conquest  of  the  said  lands ;  and 
after  completing  her  titles  to  the  said  lands,  to  dispone  and 
make  over  the  same  to  the  pursuers  as  such  trustees,  without 
prejudice  to  any  right  or  interest  which  might  belong  to  the 
defender,  after  being  so  vested  in  the  pursuers  ;  and  also  that 
the  appellant,  as  heiress  of  entail,  and  Catherine  Preston,  sub- 
stitute heiress  of  entail,  might  be  called  as  defenders  for  their 
interest."  The  judgment  of  the  Court,  giving  to  the  pur- 
suers what  they  so  asked,  has  decided  that  the  pursuers  are 
entitled  to  the  feudal  titles,  or  the  legal  estate  in  the  lands 
comprised  in  the  testamentary  dispositions  executed  by  Sir 
Robert  Preston,  and  to  the  assistance  of  the  Court  to  com- 
plete such  titles.  This,  the  appellant,  who  completed  her 
title  by  infeftment  under  the  deeds  of  entail,  disputes  ; 
*  and  she  contends,  first,  that  the  title  claimed  by  the  *  25 
pursuers  is  inconsistent  with  that  given  to  her,  and  that 
hers  ought  to  prevail ;  and,  secondly,  that  there  was  no  inten- 
tion expressed  by  Sir  Robert  Preston  that  the  pursuers  should 
have  the  feudal  or  legal  title  in  the  lands.  With  respect  to 
the  first  objection,  it  is,  I  think,  sufficiently  shown  that  there 
is  not  that  inconsistency  in  the  titles  claimed  by  the  pursuers 
and  possessed  by  the  defender,  which  can  impeach  the  inter- 
locutor appealed  from,  if  it  shall  appear  that  the  titles  claimed 
by  the  pursuers  were  intended  to  be  given  to  them  by  Sir 
Robert  Preston,  and  are  necessary  for  the  due  execution  of 
the  trust  disposition.    The  real  question,  therefore,  is,  whether 
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such  intention  is  to  be  collected  &om  those  dispositions,  and 
whether  such  necessity  exists. 

I  think  it  quite  unnecessary  to  consider  one  point,  which  is 
the  subject  of  much  argument  in  the  papers ;  namely,  whether 
the  Court  of  Session  have  the  power  of  appointing  new  trus- 
tees, where  the  trustees  named  by  the  author  of  a  trust 
disposition  faO.  or  decline  to  act ;  because,  in  this  case  the 
pursuers  were,  on  the  19th  of  May,  1835,  appointed  trustees 
"  for  executing  the  different  powers  and  carrying  into  effect 
the  provisions  contained  in  the  trust  disposition  and  deed  of 
settlement,  and  will  of  Sir  Robert  Preston,  in  room  and  place 
of  the  trustees  named  by  him,  who  had  declined  to  accept, 
with  all  the  powers  and  faculties  conferred  upon  the  said 
original  trustees ; "  and  this  with  the  consent  of  the  appellant. 
This  appointment  stands  in  full  force,  and  whilst  it  so  stands 
the  title  of  the  pursuers  under  it  cannot  be  disputed  by  the 
appellant. 

I  proceed,  therefore,  to  examine  the  trust  disposition  and 
will  creating  the  entails,  for  the  purpose  of  ascertaining 
•  26  •  whether  they  contain  satisfactory  proof  of  Sir  Robert 
Preston's  intention  as  to  whether  the  feudal  or  legal 
title  should,  during  the  continuance  of  the  trust,  vest  in  the 
trustees  or  in  the  appellant,  the  heiress  of  entail.  The  trust 
disposition,  which  is  dated  the  17th  of  October,  1832,  com- 
mences by  stating  that  the  author.  Sir  Robert  Preston,  had 
resolved  to  vest  all  his  estate  in  trustees ;  and  he  bound  him- 
self and  his  heirs  to  make  up  complete  titles  to  the  lands  if 
necessary,  and  to  convey  the  same  in  due  form  to  the  trustees ; 
but  he  declares  that  the  trustees  shall  hold  such  lands  subject 
to  the  entail  or  entails  thereof,  the  provisions  and  declarations 
of  which  are  then  specified,  and  under  which  the  appellant 
claims ;  which  entail  or  entails  were  to  be  taken  as  part  of 
the  deed  of  settlement,  and  he  reserved  to  himself  the  power 
of  executing  such  deed  or  deeds  of  entail ;  and  in  the  event 
of  his  failing  so  to  do,  he  directed  his  trustees  to  execute 
such  deed  or  deeds  of  entail,  so  as  to  settle  the  lands  upon 
the  persons  therein  mentioned,  of  which  the  appellant  was 
the  first  named,  after  failure  of  issue  of  the  settlor ;  and  he 
appointed  his  trustees;  as  soon  after  his  death  as  might  be,  to 
[22] 


PBESTON  i;.   YISCOUNT  MELVILLE.  *  26 

obtain  the  same  to  be  recorded  in  the  register  of  entails,  and 
to  make  up  and  complete  all  necessary  feudal  titles  to  the 
lands  included  therein,  so  that  the  said  entails  might  be  ren- 
dered effectual  in  law ;  but  he  declared  that  any  entails  of 
the  said  lands,  whether  executed  by  him  or  his  trustees,  or 
titles  completed  thereto  in  the  persons  of  any  of  his  heirs, 
should  not  interfere  with,  or  come  in  competition  with,  the 
ends  and  purposes  declared  in  the  trust  during  the  survivance 
of  his  three  nieces  first  called  to  the  succession  thereof  (of 
whom  the  appellant  is  the  first),  but  that  such  entails 
should,  during  the  lives  of  his  said  three  *  nieces  and  *  27 
the  survivor  or  survivors  of  them,  continue  suspended 
and  in  abeyance,  so  far  as  regards  the  rents  and  produce  of 
his  said  lands,  which  were  to  be  received  and  applied  by  his 
trustees  in  the  manner  after  declared.  He  then  gives  to 
his  trustees  a  power  of  selling  his  estates ;  and,  after  payment 
of  his  debts,  directs  them  to  invest  what  shall  remain  of  the 
produce  of  such  sale,  and  of  his  personal  estate,  in  the  public 
funds  or  real  securities.  He  then,  after  giving  many  annuities 
and  legacies,  directs  his  trustees  to  hold  the  abbey  and  estate 
at  Culross,  contained  in  the  aforesaid  entail,  as  a  residence 
and  possession  common  for  his  three  nieces  during  their  lives, 
conferring  on  all  of  them  jointly  the  right  to  live  at  and 
manage  the  same,  but  without  prejudice  to  feudal  titles  being 
completed  thereto  under  the  entails,  in  the  persons  of  his 
nieces  or  other  heirs  of  entail,  in  succession,  as  before  directed. 
He  then,  in  the  ninth  place,  directed  his  trustees  to  pay  and 
apply  the  fi'ee  and  yearly  produce  of  his  property,  in  three ' 
equal  parts,  to  his  three  nieces,  with  survivorship ;  and  in 
order  to  give  effect  to  that  direction,  he  declared  that  the 
entails  to  be  granted  by  him  or  his  trustees  in  favour  of  his 
said  nieces,  seriatim^  should  stand  suspended  during  their 
lives,  except  that  his  nieces  in  succession  should  exercise  all 
rights  of  patronage  belonging  to  his  estates,  and  enter  vassals 
and  feuars ;  for  which  purpose  it  should  be  competent  for  his 
trustees,  immediately  after  his  death,  to  apply  for  the  record- 
ing of  aU  deeds  of  entail  executed  by  him,  and  to  complete, 
at  the  expense  of  the  trust  estate,  proper  feudal  titles  under 
the  same,  to  the  said  lands,  in  the  persons  of  his  said  three 

[28] 


«  25  CASES  IH  THE  HOUSE  OF  LORDS. 

Bucb  intention  is  to  be  collected  from  those  dispositions,  and 
whether  such  necessity  exists. 

I  think  it  quite  unnecessary  to  consider  one  point,  which  is 
the  subject  of  much  argument  in  the  papers ;  namely,  whether 
the  Court  of  Session  have  the  power  of  appointing  new  trus- 
tees, where  the  trustees  named  by  the  author  of  a  trust 
disposition  fail  or  decline  to  act ;  because,  in  this  case  the 
pursuers  were,  on  the  19th  of  May,  1835,  appointed  trustees 
**  for  executing  the  different  powers  and  carrying  into  effect 
the  provisions  contained  in  the  trust  disposition  and  deed  of 
settlement,  and  will  of  Sir  Robert  Preston,  in  room  and  place 
of  the  trustees  named  by  him,  who  had  declined  to  accept, 
with  aU  the  powers  and  faculties  conferred  upon  the  said 
original  trustees ; ''  and  this  with  the  consent  of  the  appellant. 
This  appointment  stands  in  full  force,  and  whilst  it  so  stands 
the  title  of  the  pursuers  under  it  cannot  be  disputed  by  the 
appellant. 

I  proceed,  therefore,  to  examine  the  trust  disposition  and 
will  creating  the  entails,  for  the  purpose  of  ascertaining 
*  26  *  whether  they  contain  satisfactory  proof  of  Sir  Robert 
Preston's  intention  as  to  whether  the  feudal  or  legal 
title  should,  during  the  continuance  of  the  trust,  vest  in  the 
trustees  or  in  the  appellant,  the  heiress  of  entail.  The  trust 
disposition,  ^hich  is  dated  the  17th  of  October,  1832,  com- 
mences by  stating  that  the  author.  Sir  Robert  Preston,  had 
resolved  to  vest  all  his  estate  in  trustees ;  and  he  bound  him- 
self and  his  heirs  to  make  up  complete  titles  to  the  lands  if 
necessary,  and  to  convey  the  same  in  due  form  to  the  trustees ; 
but  he  declares  that  the  trustees  shall  hold  such  lands  subject 
to  the  entail  or  entails  thereof,  the  provisions  and  declarations 
of  which  are  then  specified,  and  under  which  the  appellant 
claims ;  which  entail  or  entails  were  to  be  taken  as  part  of 
the  deed  of  settlement,  and  he  reserved  to  himself  the  power 
of  executing  such  deed  or  deeds  of  entail ;  and  in  the  event 
of  his  failing  so  to  do,  he  directed  his  trustees  to  execute 
such  deed  or  deeds  of  entail,  so  as  to  settle  the  lands  upon 
the  persons  therein  mentioned,  of  which  the  appellant  was 
the  first  named,  after  failure  of  issue  of  the  settlor ;  and  he 
appointed  his  trustees;  as  soon  after  his  death  as  might  be,  to 
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obtain  the  same  to  be  recorded  in  the  register  of  entails,  and 
to  make  up  and  complete  all  necessary  feudal  titles  to  the 
lands  included  therein,  so  that  the  said  entails  might  be  ren- 
dered effectual  in  law ;  but  he  declared  that  any  entails  of 
the  said  lands,  whether  executed  by  him  or  his  trustees,  or 
titles  completed  thereto  in  the  persons  of  any  of  his  heirs, 
should  not  interfere  with,  or  come  in  competition  with,  the 
ends  and  purposes  declared  in  the  trust  during  the  survivance 
of  his  three  nieces  first  called  to  the  succession  thereof  (of 
whom  the  appellant  is  the  first),  but  that  such  entails 
should,  during  the  lives  of  his  said  three  *  nieces  and  *  27 
the  survivor  or  survivors  of  them,  continue  suspended 
and  in  abeyance,  so  far  as  regards  the  rents  and  produce  of 
his  said  lands,  which  were  to  be  received  and  applied  by  his 
trustees  in  the  manner  after  declared.  He  then  gives  to 
his  trustees  a  power  of  selling  his  estates ;  and,  after  payment 
of  his  debts,  directs  them  to  invest  what  shall  remain  of  the 
produce  of  such  sale,  and  of  his  personal  estate,  in  the  public 
funds  or  real  securities.  He  then,  after  giving  many  annuities 
and  legacies,  directs  his  trustees  to  hold  the  abbey  and  estate 
at  Culross,  contained  in  the  aforesaid  entail,  as  a  residence 
and  possession  common  for  his  three  nieces  during  their  lives, 
conferring  on  aU  of  them  jointly  the  right  to  live  at  and 
manage  the  same,  but  without  prejudice  to  feudal  titles  being 
completed  thereto  under  the  entails,  in  the  persons  of  his 
nieces  or  other  heirs  of  entail,  in  succession,  as  before  directed. 
He  then,  in  the  ninth  place,  directed  his  trustees  to  pay  and 
apply  the  free  and  yearly  produce  of  his  property,  in  three ' 
equal  parts,  to  his  three  nieces,  with  survivorship ;  and  in 
order  to  give  effect  to  that  direction,  he  declared  that  the 
entails  to  be  granted  by  him  or  his  trustees  in  favour  of  his 
said  nieces,  seriiUim^  should  stand  suspended  during  their 
lives,  except  that  his  nieces  in  succession  should  exercise  all 
rights  of  patronage  belonging  to  his  estates,  and  enter  vassals 
and  feuars  ;  for  which  purpose  it  should  be  competent  for  his 
trustees,  immediately  after  his  death,  to  apply  for  the  record- 
ing of  aU  deeds  of  entail  executed  by  him,  and  to  complete, 
at  the  expense  of  the  trust  estate,  proper  feudal  titles  under 
the  same,  to  the  said  lands,  in  the  persons  of  his  said  three 
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nieces,  according  to  their  order  of  succession ;  but  declaring, 
that  notwithstanding  the  completion  of  such  feudal  titles 

*  28   in  *  the  persons  of  his  said  nieces,  the  whole  rents  and 

produce  and  casualties  of  superiority  should  be  receiv- 
able by  his  trustees  for  the  purposes  expressed.  He  then 
directed  his  trustees,  upon  the  death  of  the  survivor  of  his 
nieces,  to  lay  out  the  residue  of  his  personalty  in  the  purchase 
of  lands  in  Scotland,  and  to  execute  and  grant  deeds  of  entail 
thereof,  according  to  the  declaration  before  directed  of  his 
estates,  and  to  cause  such  deeds  of  entail  to  be  recorded,  and 
to  make  up  and  complete  feudal  titles  to  the  lands  therein 
contained,  in  the  person  of  the  heir  having  right  thereto  ;  and 
on  such  steps  being  taken  as  were  necessary  to  render  the 
said  entails  valid  in  law,  and  the  prior  purposes  of  the  present 
trust  being  duly  accomplished,  the  heir  entitled  to  succeed 
should  thereupon  be  let  into  possession,  and  that  the  trust 
should  then  be  considered  at  an  end.  He  then  declared  that 
the  receipts  and  conveyances  by  his  trustees  should  be  avail- 
able to  all  purchasing  from,  or  assigning  to,  them ;  and  direc* 
ted  his  trustees  not  to  sell  a  part  of  his  property  during  the 
lives  of  his  nieces,  but  to  sell  it  after  their  deaths,  declaring 
that  such  paits  and  other  lands  specified  were  included  in  the 
present  conveyance  to  his  trustees.  By  two  dispositions  or 
deeds  of  entail,  both  dated  the  Sd  of  November,  1882,  he 
created  entails  of  the  different  parts  of  his  estate,  under  which 
the  appellant  claims.  Those  deeds  are  in  the  usual  form,  but 
both  commence  by  reciting  that  the  same  were  made  for  the 
preservation  of  the  estate  in  the  line  of  succession  thereby 
pointed  out,  and  agreeably  to  and  in  terms  of  his  trust  dispo* 
sition  and  deed  of  settlement. 

When  the  provisions  of  the  trust-deed  are  considered,  there 
does  not  appear  to  be  room  for  doubting  that  the  author  of 

it  intended  that  his  trustees,  during  the  continuance  of 

*  29    the  trust,  should  have  the  *  complete  dominion  over  the 

property,  and  all  estate  and  interest  in  it,  necessary  to 
carry  his  objects  into  effect;  which  indeed  will  be  found 
further  confirmed  by  the  codicil  of  the  17th  of  April,  1888, 
being  after  the  date  of  the  deeds  of  entail.  That  these  trusts 
and  these  objects  of  the  testator  could  not  be  carried  into 
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effect  without  the  feudal  or  legal  titles  to  the  estates,  seems 
to  be  equally  free  from  doubt ;  but  as  the  trust-deed  did  not 
contain  any  precept  of  sasine  (or  covenant  for  infeftment)  in 
favour  of  the  trustees,  it  was  found  necessary  for  them  to 
complete  their  feudal  titles  by  constitution  and  adjudication 
in  implement,  which  was  therefore  the  object  of  this  suit,  and 
is  the  substance  of  the  interlocutor  appealed  from. 

But  the  appellant  contends  that  she  has  made  up  her  feudal 
title  as  heiress  of  entail,  and  that  such  title  existing  is  incon- 
sistent with  any  feudal  title  to  be  made  in  favour  of  the 
trustees.  There  seems  to  be  a  sufficient  answer  to  that  propo- 
sition in  law  ;  but  it  does  not  appear  to  me  to  be  necessary  to 
enter  into  that  point,  beqause  the  interlocutor  deals  only  with 
the  heiress  of  line,  and  'not  with  the  appellant  as  heiress  of 
entail.  It  only  directs  the  heiress  of  line  to  do  what  the 
testatcM*  by  his  trust-deed  undertook  she  should  do  ;  namely, 
if  necessary,  to  make  up  titles  to  the  lands^  and  convey  them 
to  the  trustees.  If,  under  this  deed,  the  trustees  are  entitled 
to  have  such  titles  made  up,  how  can  the  appellant,  claiming 
as  a  gratuitous  disponee  under  the  author  of  this  deed,  and 
under  an  instrument  declared  to  be  agreeable  to  and  in  terms 
of  the  trust-deed,  — by  having  made  up  her  titles  under  the 
entail,  which  is  directed  to  be  suspended  during  the  trust,  — 
be  permitted  to  frustrate  the  intentions  of  the  donor,  under 
whom  she  claims,  and  defeat  the  estate  which  he  intended  his 
trustees  should  hold  for  the  purposes  of  the  trust  ? 

The  interlocutor  was  affirmed,  with  costs. 
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1840. 

Joseph  Henbt  M'Can Appellant. 

Catherine  O'Febrall  and  Others      .    .     .    Bespondents. 

Et  e  Contra. 

Administratof^s  and  JReceiver^s  Accounts  Reopened.      Conceal- 
ment and  Fraud.    Award.    Practice, 

By  A.'b  will,  in  1783,  hb  widow,  whom  he  appointed  executrix,  was  to 
receive  400/.  a  year  for  the  maintenance  of  herself  and  their  children, 
but  only  60/.  a  year  for  herself  if  she  married  again.  She  proved  the 
will,  and  was  appointed  receiver  of  her  children's  fortunes  :  she  mar- 
ried again  in  1791,  but  concealing  her  marriage,  passed  her  accounts 
as  widow,  taking  credit  for  the  400/.  a  year.  On  her  death,  in  1794, 
B.,  her  second  husband,  administered  to  her  and  to  her  first  husband's 
estate  ;  and  having  been  also  appointed  receiver  of  the  children's  for- 
tunes, passed  his  accounts  in  continuation  of  the  widow's,  without 
acknowledging  their  marriage.  All  the  children  having  attained  their 
majority  in  1802,  disputed  B.  's  accounts,  which  were  then  referred  to 
arbitration.  C. ,  the  eldest  of  the  children,  married  before  the  award 
was  made,  and  one  of  the  arbitrators  was  a  trustee  of  her  settlement ; 
her  marriage  also  was  concealed  from  the  Court,  and  the  accounts 
afterwards  passed  described  her  by  her  maiden  name.  B.  paid  her 
husband,  as  if  under  the  award,  and  in  ignorance  of  the  settlement, 
sums  of  money  which  ought  to  have  been  applied  to  the  trusts  of  the 
settlement.  — 

Held  (reversing  decrees  made  on  a  biU  filed  by  C.  and  her  children  in 
1836,  against  B.  and  the  trustee),  that  all  the  accounts  of  A.'s  estate 
should  be  again  taken  by  the  Master  without  regard  to  the  award,  or 
to  the  accounts  passed  subsequently  to  C.'s  marriage  :  that  B.'s  estate 
should  be  charged  with  the  difference  between  60/.  and  400/.,  which 
his  wife  had  received  :  and  that  consideration  of  the  liabilities  of  C.'s 
husband,  and  of  the  trustee  under  their  marriage  settlement,  should 
be  reserved  until  after  the  report.  —  (See  the  Order,  infra  ^  p.  67.) 

A  submission  by  a  woman  to  arbitration  is  revoked  by  her  marriage 
before  the  award  is  made.' 


>  See  Sutton  v.  Tyrrell,  10  Yt.  91 .;  Marseilles  v.  Kenton,  17  Penn.  St. 
238. 
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Matter  not  printed  in  the  papers  cannot  be  made  the  subject  of  argument 
before  the  House. 

The  House,  in  remitting  a  cause  to  the  Court  below  to  carry  its  directions 
into  effect,  will,  where  necessary,  not  merely  declare  the  principle  of 
its  order,  but  state  those  directions  fully  on  the  face  of  the  order. 

April  7,  10,  13,  1840.     AprU  27,  1841. 

Abthub  Forbes,  late  of  Drumconderah,  in  the  county  of 
Meath,  clerk,  by  his  will,  dated  the  11th  of  July,  1783, 
after  giving  certain  legacies  to  *  each  of  his  four  children,  *  81 
bequeathed  to  his  wife  Margaret  and  hid  children  the 
sum  of  4002.  a  year  for  her  and  their  maintenance,  clothing, 
and  education,  for  so  long  as  his  said  wife  should  continue 
unmarried ;  but,  in  case  she  married  again,  she  was  only  to 
be  entitled  in  lieu  thereof  to  60L  a  year.  And  after  some 
specific  bequests  of  his  furniture,  he  gave  the  residue  of  his 
property  to  his  wife  and  children,  to  be  equally  divided 
between  them,  share  and  share  alike  ;  and  appointed  his  wife 
and  his  niece,  Priscilla  Forbes,  executrixes  of  his  will. 

In  July  of  that  year  the  testator  died,  leaving  his  widow 
and  two  daughters,  namely,  the  respondent  Catherine,  now 
Catherine  O'FerraU,  Priscilla,  now  Priscilla  O'Connor ;  and 
likewise  two  sons,  namely,  Arthur,  who  lived  till  the  year 
1823,  and  John,  who  died  at  about  six  years  of  age,  three 
years  after  the  death  of  his  father. 

On  the  24th  of  February,  1790,  the  widow,  Margaret  Forbes, 
alone  duly  proved  the  will ;  and  in  May,  1790,  upon  her  peti- 
tion, her  three  surviving  children,  the  respondent  Catherine, 
and  Arthur  and  Priscilla,  were  made  wards  of  Chancery. 

In  June,  1791,  the  said  Margaret  Forbes  intermarried  with 
Boss  M'Can,  the  father  of  the  appellant. 

On  the  26th  of  June,  1792,  Margaret  M'Can  passed  her 
accounts  as  receiver  of  the  fortunes  of  her  children.  In  the 
order  appointing  her  such  receiver  she  was  described  as  Mar- 
garet Forbes,  and  such  accounts  were  passed  by  her  in  regu- 
lar form  in  that  name,  when  all  just  allowances  were  made, 
and  no  objection  taken  to  her  continuance  of  the  name  and 
description  by  which  it  appeared  that  she  had  been  appointed 
receiver. 
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On  the  7th  of  November,  1794,  Margaret  M*Can 

•  32    *  died  intestate ;  and  on  the  20th  of  February,  1795, 

Ross  M'Can,  her  husband,  took  out  letters  of  adminis- 
tration to  her,  and  also  letters  of  administration  de  bonis 
non  to  the  testator  Arthur  Forbes,  durante  minoritate  of  his 
children. 

On  the  4th  of  December,  1795,  Ross  M'Can,  as  such  admin- 
istrator of  Margaret  Fotbes,  and  also  as  administrator  de  bonis 
non  durante  minoritate^  &c.,  of  the  testator  Arthur  Fotbes, 
duly  passed  his  accounts  of  the  estates  of  the  said  Margaret 
M'Can  and  Arthur  Forbes,  in  which  his  children  were  inter- 
ested, before  Eldward  Westby,  Esq.,  the  Master  to  whom  the 
matter  of  the  said  infants  stood  referred ;  which  accounts 
were  prepared  under  the  direction  of  counsel,  and  no  excep- 
tions were  taken  to  them,  nor  was  any  objection  made  on  the 
part  of  Mr.  Walker,  who  was  the  guardian  of  the  said  infants' 
fortunes.  The  said  Margaret  M'Can  having,  as  it  was  alleged, 
fraudulently  passed  her  accounts  in  the  name  of  Margaret 
Forbes,  Ross  M'Can,  in  continuing  the  same  accounts,  was 
obliged  to  describe  himself  as  the  administrator  of  Margaret 
Forbes;  but  no  attempt  was  made  by  him  to  conceal  his 
marriage,  which,  in  fact,  appeared  on  the  letters  of  adminis- 
tration, and  alone  gave  him  a  title  as  her  personal  representa- 
tive, by  virtue  of  which  he  acted  in  the  infants'  affairs^ 

The  above  accounts  having  been  sworn  to  and  approved, 
were  duly  allowed  by  the  Master,  and  by  two  subsequent 
orders  of  the  8th  of  January  and  Slst  of  March,  179^^  Ross 
M'Can  was  appointed  guardian  of  the  persons  and  receiver 
of  the  fortunes  of  the  said  infants,  in  the  room  of  Margaret 
M'Can,  deceaseds 

Catherine  and  Priscilla  Forbes  respectively  attained  tfaeii^ 
ages  of  twenty-one  years,  in  the  month  of  February, 

•  38    1797^  and  March,  1799  ;  and  Arthur  Forbes  attained  *  his 

majority  in  the  month  of  June,  1801,  and  on  the  27th  of 
August  following  took  out  letters  of  administmtion  de  borUi 
n9n  of  his  father. 

Differences  having  arisen  between  Ross  M'Can  and  the 
late  minors  respecting  the  amount  of  the  testator's  assets^ 
notwithstanding  such  passing  of  accounts  as  aforesaid^  and 
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their  several  shares  thereio,  it  was  agreed  by  the  parties  to 
refer  all  matters  in  difference  between  them  to  the  Right 
Honourable  Arthur  Browne,  his  Majesty's  then  prime  serjeant- 
at-law,  and  Oerald  O'Ferrall,  EL»q.,  bariister-at-law. 

On  the  22d  of  May,  1802,  the  respondent  Catherine  inter- 
married with  John  O'Ferrall,  who  had  been  employed  by  her 
as  her  solicitor  in  the  reference.  Gerald  OTerrall,  Esq.,  the 
arbitrator,  was  made  trustee  under  the  settlement  executed 
on  occasion  of  this  marriage.  Ross  M*Can  by  his  answer, 
sworn  and  filed  in  a  suit  of  Forbes  v.  M^  Can^  and  in  which 
suit  the  fact  of  the  said  marriage  was  directly  in  issue,  denied 
that  he  had  any  intimation  of  the  said  marriage  until  some 
time  in  the  month  of  August  or  September  following. 

On  the  26th  of  June,  1802,  the  arbitrators  published  their 
award,  whereby,  amongst  other  things,  they  directed  that 
Ross  M'Can  should  pay  to  the  respondent  Catherine  O'Ferrall, 
in  the  award  described  by  her  maiden  name  of  Catherine 
Forbes,  the  sum  of  4872/.  13«.  4(2.,  with  interest  on  the  same 
from  the  7th  of  January  then  last  past. 

The  greater  part  of  the  assets  of  the  said  testator  consisted 
of  mortgages  and  other  securities,  and  which  were  not  wholly 
realized  till  many  years  after  the  date  of  the  said  award ;  but 
shortly  after  the  date  thereof,  the  said  Ross  M'Can  commenced 
paying  large  sums  of  money  to  the  said  John  O'Ferrall ;  and 
by  an  account  proved  in  the  aforesaid  cause  of  Forbes  v.  * 
*  M^  Can^  and  in  evidence  in  the  present  suit,  the  said  *  34 
John  O'Ferrall  acknowledged  that  the  sum  of  8004Z. 
168,  6id.  was  so  paid  by  Ross  M'Can  between  the  18th  of 
September,  1802,  and  the  8th  of  November,  1816,  on  account 
of  the  fortune  of  his  said  wife ;  a  part  of  which,  as  appears 
by  the  said  accounts,  was  paid  to  the  respondent  Catherine 
O'Ferrall  hereelf. 

On  the  16th  of  July,  1806,  the  respohdent  Catherine  O'Fer- 
rall presented  a  petition  to  the  Court,  under  her  maiden  name 
of  Forbes,  in  which  petition  the  fact  of  her  marriage  was  con- 
cealed, pra}ring  that  the  sum  of  lOOOZ.,  part  of  the  money  then 
standing  to  the  accoimt  of  the  minoi*s,  might  be  paid  out  to 
her ;  and  which  having  been  ordered  on  the  19th  of  the  same 
month,  she  received  the  same,  and  signed  her  name  to  the 
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receipt  for  the  said  sum  as  Catherine  Forbes,  in  the  book  of 
the  Accountant-General. 

Ross  M'Can  died  in  the  month  of  February,  1828,  having 
first  made  his  will,  and  the  appellant  shortly  after  his  death 
proved  the  same,  and  thereby  became  his  legal  representative  ; 
and  letters  of  administration  de  bonis  nan  of  Margaret  Forbes 
were  also  granted  to  the  appellant  on  the  27th  of  June,  1829. 

On  the  25th  of  May,  1832,  the  respondent  Catherine 
O'Ferrall,  by  Gerald  O'Ferrall  her  eldest  son  and  next 
friend,  and  the  respondents  the  said  Gerald  O'Ferrall,  Arthur 
O'Ferrall,  and  John  O'Ferrall  the  younger,  the  three  sons 
and  only  issue  of  Catherine  O'Ferrall,  exhibited  their  bill  of 
complaint  in  the  Court  of  Chancery  in  Ireland  against  the 
appellant,  and  John  O'Ferrall  her  husband,  Matthew  O'Con- 
nor and  Priscilla  his  wife,  and  against  Edward  O'Ferrall,  the 
personal  representative  of  Gerald  O'Ferrall,  one  of  the  arbi- 
trators, and  trustee  imder  the  marriage  settlement  of 
*85  Catherine  O'Ferrall.  The  bill,  among  *  other  things, 
stated,  that  previously  to  the  said  marriage,  certain 
indentured  articles  were  duly  made,  bearing  date  the  22d  of 
May,  1802,  between  John  O'Ferrall  of  the  first  part,  the 
respondent  Catherine  of  the  second  part,  and  Gerald  O'Fer- 
rall, one  of  the  arbitrators,  of  the  third  part ;  whereby,  after 
reciting  that  Catherine  was  entitled  to  a  portion  of  50002., 
it  '^as  agreed  that  lOOOZ.  thereof  should  be  given  to  John 
O'Ferrall  for  any  purposes  he  should  think  fit ;  and  that  the 
remainder  of  her  fortune  should  be  vested  in  Gerald  O'Fer- 
rall, to  be  laid  out  in  the  purchase  of  lands,  upon  trust  to* 
permit  and  suffer  John  O'Ferrall  to  receive  the  rents,  &c., 
during  his  life ;  and  after  his  death,  if  the  respondent  Cath- 
erine should  survive  him,  to  perriiit  her  to  receive  the  rents, 
&c.,  during  her  life ;  and  after  the  death  of  the  survivor,  to 
the  use  of  the  issue  of  the  intended  marriage  therein  men- 
tioned. And  the  bill  alleged  that  Ross  M'Can  had  full  notice 
of  the  said  articles,  and  that  he  never  paid  any  part  of  the 
respondent  Catherine  OTerrall's  fortune  to  Gerald  O'Ferrall 
in  his  lifetime,  or  since  his  death  to  his  representatives,  upon 
the  trusts  of  the  articles,  but  that  he  had  converted  the  same 
to  his  own  use ;  and  that  although  the  sum  of  50002.  was 
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mentioned  in  the  said  articles  as  the  amount  of  the  fortune  of 
Catherine,  yet  that  the  same  was  not  ascertained  at  the  time 
of  executing  the  said  articles,  and  was  in  fact  considerably 
more  than  the  said  sum  of  50002. ;  and  that  soon  after  the 
marriage,  John  O'Ferrall  commenced  receiving  privately,  and 
continued  for  many  yiars  to  receive,  large  sums  of  money 
from  Ross  M'Can ;  and  that  John  OTerrall  received  in  this 
manner,  in  a  private  running  account  between  him  and  Ross 
M'Can,  in  various  sums,  from  the  year  1802  to  1816,  the 
amount  of  6750Z. ;  and  that  no  *  part  of  that  sum  was  *  36 
laid  out  in  the  purchase  of  lands,  or  placed  at  interest 
for  the  benefit  of  the  respondents,  as  directed  by  the  marriage 
articles.  And  the  bill  further  charged,  that  the  award  was 
founded  altogether  upon  a  certain  account  which  the  said 
Ross  M*Can  produced  to  the  arbitrators,  and  that  they  adopted 
the  same  without  investigation;  and  that  the  said  account 
was  erroneous  and  fraudulent;  and  that  among  other  sums 
received  by  himself  or  by  Mai^aret  Forbes,  and  for  which 
Ross  M'Can  ought  to  have  accounted,  were  two  several  sums 
of  eighty-four  guineas,  and  of  690Z.  8«.  Oid.,  which  were  sup- 
pressed and  omitted  in  the  said  account.  The  bill,  amongst 
other  things,  prayed,  that  the  award  of  the  26th  of  June,  1802, 
might  be  declared  fraudulent  and  void,  and  that  the  trusts  of 
the  will  might  be  carried  into  execution  ;  and  that  an  account 
might  be  taken  of  what  was  due  to  the  respondent  Catherine 
O'Ferrall,  and  to  the  other  respondents,  on  the  foot  thereof ; 
and  that  Ross  M'Can  should  not  have  credit  for  any  sum 
paid  to  John  O'Ferrall  beyond  lOOOZ.,  and  interest  on  the 
rest ;  and  that  the  appellant  might  be  decreed  to  admit 
assets,  &c. ;  and  prayed  the  usual  decree  for  accounts,  and 
that  the  articles  of  the  22d  of  May,  1802,  might  be  reformed 
80  as  to  include  the  whole  fortune  of  the  respondent  Catherine 
O'Ferrall,  when  the  same  should  be  ascertained,  except  the 
sum  of  10002.  in  the  articles  mentioned ;  and  that  if  the  assets 
of  Ross  M'Can  should  be  found  insufficient,  that  Edward 
O'Ferrall,  as  personal  representative  of  Gerald  O'Ferrall, 
might  be  decreed  chargeable  therewith  to  such  amount  as  the 
Court  should  direct ;  and  for  that  purpose  that  Edward 
O'Ferrall  might  admit  assets  of  Gerald  O'Ferrall  sufficient  to 
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pay  the  sum  of  40002. ;  and  that  in  default  thereof,  an 

*  87    account  *  might  be  taken^  if  necessary,  of  the  personal 

estate  of  Gerald  O'Ferrall,  &c.,  and  that  the  recogni- 
zances in  the  biU  mentioned  for  the  sum  of  SOOOi.  might  jstand 
as  a  security  for  the  respondents'  demand. 

The  several  defendants  put  in  their  answers*  and  the 
cause  came  on  to  be  heard  before  the  Lord  Chancellor  of  Ire- 
land ou  the  14th  of  January,  1834.  On  the  6th  of  March 
following,  his  Lordship  made  a  decree  that  the  portion  of  the 
said  respondent,  Catherine  O'Ferrall,  as  found  by  the  award 
bearing  date  on  the  26th  day  of  June,  1802,  in  the  pleadmgs 
mentioned,  be  increased  by  one-fourth  of  the  following  sums : 
that  is  to  say,  eighty-four  guineas  received  by  Margaret  Forbes 
from  James  Barlow,  between  December,  1786,  and  July, 
1788,  with  interest  thereon  from  the  1st  day  of  August,  1788, 
to  the  7th  day  of  June,  1802 ;  and  5901.  3«.  0|(2.,  being  the 
amount  of  rents  received  by  Ross  M'Can,  between  the  14th 
day  of  January,  1792,  and  the  17th  day  of  August,  1793,  with 
interest  thereon  from  the  said  17th  day  of  August,  1793,  to 
the  7th  day  of  January,  1802 ;  and  that  the  registrar  should 
compute  the  same,  &c.,  with  interest,  &c. ;  which  being  done 
in  open  Court,  and  the  sum  appearing  to  be  2672.  18«.  5(2. 
late  currency,  it  was  ordered  that  the  same  should  be  added 
to  the  sum  found  by  the  award  as  the  portion  of  the  said 
Catherine,  that  is  to  say,  48722.  13«.  4d.  late  currency ; 
and  from  the  total  thereof,  namely,  51402.  11«.  9d.  late  cur- 
rency, should  be  deducted  the  sum  of  10002.  late  currency, 
to  which  John  O'Ferrall  was  entitled  imder  the  marriage 
articles  of  the  22d  day  of  May,  1802.  And  it  was  declared 
that  the  respondent  Catherine,  and  her  three  sons,  Gerald, 
Arthur,  and  John  O'Ferrall  the  younger,  were  entitled  to 
have  the  balance,  namely,  the  sum  of  41402.  11«,  9d.  late 

•  88   currency,  equal  to  *  38222.  1«.  7|c2.  present  cuiTency, 

secured  in  the  manner  thereinafter  directed ;  and  that 
the  appellant,  within  one  month  from  the  date  of  this  decree, 
should  lay  out  in  the  purchase  of  government  three  and  a-half 
per  cent  stock  the  said  sum  of  38222.  1«.  7^(2.,  and  transfer 
the  stock  to  the  credit  of  the  cause ;  and  that  John  O'Ferrall 
was  entitled  to  the  interest  of  the  portion  of  Catherine  from 
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the  day  of  his  marriage  with  the  said  Catherine.  And  it  was 
ordered,  that  an  account  on  foot  of  the  interest  should  be 
taken  between  the  respondent  John  O'Ferrall  on  the  one 
part,  and  Ross  M'Can  and  his  executor  on  the  other  part,  in 
which  account  John  O'Ferrall  should  be  charged  with  all 
sums  paid  by  Ross  M'Can  to  the  respondent  Catherine  from 
the  7th  day  of  January,  1802,  to  the  day  of  her  marriage, 
and  with  all  sums  paid  to  John  O'Ferrall  for  his  use  by 
Ross  M'Can  from  and  after  the  day  of  the  marriage,  namely, 
the  22d  day  of  May,  1802  ;  and  in  taking  the  account  Ross 
M'Can  should  be  debited  from  ha'f  year  to  half  year  with 
simple  interest  on  the  sum  of  51402.  11».  9d,  late  currency, 
commencing  from  the  7th  day  of  January,  1802,  until  the  sum 
of  1000/.  late  currency  was  paid  off;  and  with  simple  interest 
on  the  residue  until  the  transfer  as  before  directed  was  made ; 
any  balance  on  taking  such  account  to  be  paid  to  the  appel- 
lant ;  and  that  a  receiver  should  be  appointed,  who  shoold 
invest  the  money  received  from  time  to  time ;  and  in  case 
John  O'Ferrall  should  not  pay  the  balance  to  the  appellant, 
together  with  the  costs  of  the  decree,  the  appellant  should 
have  his  remedy  against  the  life-estate  of  John  O'Ferrall  in 
the  interest  or  dividends  on  the  principal  sum,  and  against  the 
rents  and  profitB  of  the  lands  and  premises,  so  far  as  John 
O'Femill  was  interested  therein  as  the  husband  of  Cath- 
erine, and  against  the  *  funds,  if  any,  then  in  Court ;  *  89 
and  that  the  appellant  should  be  at  liberty  to  apply  to 
the  Court  respecting  the  same  ;  and  subject  to  such  right  of 
the  appellant  to  be  repaid  such  balance  and  costs  out  of  such 
interest,  dividends,  and  rents  a^  thereinbefore  mentioned,  it 
was  declared  that  the  respondent  Catherine  (John  O'Ferrall 
having  by  his  answer  filed  in  the  said  cause  consented  thereto) 
was  entitled  to  the  dividends  upon  the  principal  sum,  and  to 
the  rents  and  profits  of  the  lands  and  premises  for  t}ie  term  of 
her  life,  to  her  sole  and  separate  use,  so  that  she  should  not 
in  any  manner  anticipate  or  incumber  the  same  ;  and,  subject 
to  the  life-estate  of  Catherine,  that  the  respondents  Gerald, 
Arthur,  and  John  O'Ferrall  the  younger,  were  entitled  to  the 
principal  sum,  according  to  the  several  trusts,  &c.,  of  the  said 
marriage  artieles  of  22d  of  May,  1802 ;  and  that  Sarah  O'Fer- 
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rail,  who,  upon  the  death  of  E.  O'Ferrall,  had  hecome  the 
personal  representative  of  Gerald  OTerrall,  should  abide  her 
own  costs  in  the  said  cause ;  and  that  the  consideration  of 
the  question  should  be  reserved  as  to  the  liability  of  the  said 
Gerald  OTerralFs  estate  to  the  respondent  Catherine  and 
her  children's  demand,  in  case  they  should  be  unable  to  re- 
cover the  same  from  the  appellant,  and  he  should  make  default 
in  transferring  the  stock  to  the  credit  of  the  said  cause,  as 
thereinbefore  directed.  And  it  was  ordered,  that  the  bill  as 
against  Sarah  O'Ferrall  should  be  dismissed  without  costs ; 
and  that  the  appellant  should,  within  one  fortnight  from  the 
date  of  this  decree,  give  security  in  a  sum  of  8000Z.,  to  be 
approved  of  by  the  Master,  conditioned  to  abide  this  decree ; 
and  that  in  case  the  appellant  should  not,  within  one  month 
of  the  date  of  this  decree,  transfer  to  the  credit  of  the  cause  the 

sum  thereinbefore  directed,  the  respondent  Catherine 
*  40   and  her  three  children  *  should  be  at  liberty  forthwith 

to  proceed  at  law  as  they  might  be  advised,  upon  a  cer- 
tain recognizance  entered  into  by  Ross  M'Can,  Sir  Marcus 
Somerville,  and  David  Hanley,  on  the  16th  of  February, 
1821,  in  the  pleadings  mentioned,  and  upon  such  other  recog- 
nizance as  should  in  the  mean  time  be  entered  into  by  the 
appellant  and  his  sureties.  And  it  was  further  ordered,  that 
the  amount  thereof  when  levied  should  be  invested  in  like 
government  three  and  a  half  per  cent  stock,  to  be  ti'ansferred 
to  the  credit  of  the  cause,  with  liberty  to  the  parties  to  apply 
to  the  Court  respecting  the  same ;  and  that  the  several  recog- 
nizances should  stand  as  securities  to  the  respondents  for  their 
costs  in  the  said  cause,  and  ih  a  certain  cross-cause  mstituted 
by  the  appellant  against  John  O'Ferrall  and  Catherine  his 
wife  and  others,  till  paid ;  and  that  the  said  Matthew  and 
Priscilla  O'Connor  should  have  their  costs  in  the  cause  from 
the  plaintiffs  in  the  cause,  and  that  the  plainti£&  should  have 
the  same  along  with  their  own  costs  in  the  said  cause  against  the 
said  John  OTerrall  and  the  appellant ;  and  that  John  O'Fer- 
rall  should  pay  the  appellant  his  costs  in  the  said  cause,  and 
also  the  plaintiffs'  costs  in  the  said  cause,  in  case  the  said 
plaintiffs  should  enforce  the  same  against  the  appellant. 
On  the  appellant's  application,  the  cause  was  ordered  to 
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be  reheard,  and  accordingly  came  on  to  be  heard  before  the 
Lord  Chancellor  on  the  9th  and  10th  of  July,  1884,  when  his 
Lordship  ordered  that  the  decree  of  the  6th  of  March  then 
last  past  be  varied,  so  far  as  the  same  directed  the  appellant 
to  give  security  in  the  sum  of  8000Z.,  to  be  approved  of  by  the 
Master,  conditioned  to  abide  the  decree ;  and  so  far  as  the 
decree  directed  that  in  case  the  appellant  should  not, 
within  one  month  from  the  date  *  thereof,  transfer  to  *  41 
the  credit  of  the  cause,  the  sum  in  the  decree  directed, 
the  plaintiffs  in  the  cause  should  be  at  liberty  to  proceed 
forthwith  at  law  as  they  might  be  advised  upon  the  said 
recognizances  entered  into  by  the  said  Ross  M'Can,  Sir  Mar- 
cus SomerviUe,  and  David  Hanley,  on  the  16th  day  of  Febru- 
ary, 1821,  and  upon  such  other  recognizance  as  should  in  the 
mean  time  be  entered  into  by  the  appellant  and  his  sureties  ; 
and  that  the  amount  thereof  when  levied  should  be  invested 
in  like  government  three  and  a  half  per  cent  stock,  and  trans- 
ferred to  the  credit  of  the  cause,  with  liberty  to  the  parties  to 
apply  to  the  Court  respecting  the  same ;  and  so  far  as  the 
decree  declared  that  the  several  recognizances  should  stand 
as  securities  to  the  plaintiffs  for  their  costs  in  the  cause  and 
cross-cause  till  paid.  And  in  lieu  thereof  it  was  ordered,  that 
the  appellant,  within  one  fortnight  .from  the  date  of  this 
order,  should  invest  in  government  three  and  a  half  per  cent 
stock  the  sum  of  3822/.  Is.  l^d.  in  the  former  decree  men- 
tioned, and  transfer  the  same  to  the  credit  of  the  cause,  and 
that  the  appellant  at  the  same  time  should  invest  in  the  like 
stock  the  sum  of  10002.,  and  in  like  manner  transfer  the  same 
to  the  credit  of  the  said  cause,  end  to  the  separate  credit  of 
a  fund  to  be  entitled  "  Fund  for  Plaintiffs'  Costs."  And 
upon  the  production  of  the  accountant-general's  certificate 
that  such  transfers  have  been  made,  it  was  ordered  that  the 
recognizance  bearing  date  the  16th  day  of  February,  1821, 
should  be  vacated.  And  it  was  declared,  that  the  plaintiffs 
in  the  cause  were  entitled  to  be  paid  out  of  the  said  fund 
their  costs  in  the  cause  and  the  cross-cause,  including  their 
costs  of  the  rehearing,  and  that  if  the  fund  should  not  be 
sufficient  to  pay  such  costs,  that  the  plaintiffs  in  the 
cause  should  be  at  liberty  to  proceed  *  against  the  appel-    *  42 
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lant  for  the  residue,  according  to  the  usual  course  of  the 
Court ;  and  that  if  such  fund  should  be  more  than  sufficient 
to  pay  such  costs,  that  the  appellant  should  be  at  liberty  to 
apply  for  the  residue  ;  and  in  case  the  appellant  should  not 
within  the  time  aforesaid  invest  and  transfer  such  sums  re- 
spectively as  thereinbefore  directed,  that  the  plaintiffs  in  the 
cause  should  be  at  liberty  to  proceed  forthwith  at  law  as  they 
might  be  advised  upon  the  said  recognizance  so  entered  into 
by  the  said  Ross  M'Can,  Sir  Marcus  Somerville,  and  David 
Hanley,  bearing  date  the  16th  day  of  February,  1821 ;  and 
that  the  amount  of  the  recognizance  when  levied  should  be 
invested  in  government  three  and  a  half  per  cent  stock,  and 
transferred  to  the  credit  of  the  cause,  and  with  liberty  to 
the  parties  to  apply  to  the  Court.  And  it  was  further  de- 
clared, that  the  plainti&  in  the  cause  were  entitled  to  their 
costs  of  this  rehearing  against  the  appellant,  and  that  they 
might  be  at  liberty  to  add  such  costs  to  their  costs  in  the 
cause,  and  that  the  other  parties  in  the  cause  should  abide 
their  own  costs  of  the  rehearing. 
The  appeal  was  against  both  decrees. 

AprU  7, 10,  13. 

Mr.  Pemherton  and  Mr.  Kindersley  (^Mr.  Ede  was  with 
them),  for  the  appellant  M'Can.  —  Ross  M'Can  is  charged  in 
the  bill  with  having  made  payments  of  the  trust  property, 
contrary  to  the  trusts  of  the  settlement  made  on  the  marriage 
of  Catherine  Forbes  with  John  O'FerralL  The  answer  to 
that  charge  is  that  he  knew  nothing  of  this  settlement,  and 
that  Mrs.  Catherine  O'Ferrall  concealed  even  the  fact  of  the 
marriage,  and  was  thus  guilty  of  what  equity  deems  a  fraud, 

and  is  therefore  incapable  of  seeking  to  set  aside  ac- 
*43    counts  where   she  had  permitted    *  herself  to   receive 

money  on  an  untrue  footing.  But  even  if  Mrs.  Cath- 
erine O'Ferrall's  conduct  has  not  deprived  her  of  her  equities 
altogether,  at  all  events  it  has  done  so  as  far  as  relates  to  Ross 
M'Can's  estate.  Her  remedy,  if  any,  must  be  against  that  of 
Gerald  O'Ferrall,  who  was  her  trustee  under  the  settlement, 
and  was  therefore  acquainted  with  the  true  state  of  the  cir- 
cumstances ;  and  he  was  himself  a  party  to  the  concealment, 
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for  he  joined  in  making  an  award  between  M*Can  and  0'Fer»- 
rall,  in  which  money  was  awarded  to  be  paid  to  Mrs.  Cath*- 
erine  O'Ferrall  in  her  maiden  name  of  Forbes ;  and  if  the 
trust  money  has  been  improperly  received  and  dealt  with,  he 
is  the  person  who  has  been  guilty  of  that  misconduct.  Gerald 
O'Ferrall  was  made  a  party  to  this  suit.  The  course  taken 
by  the  Lord  Chancellor  of  Ireland  in  this  case  was  rather 
singular.  He  made  a  decree  against  M'Can  to  make  good 
the  fortune  of  this  lady,  but  he  reserved  all  questions  as  to 
the  liability  of  Gerald  O'Ferrall,  and  yet  at  the  same  time  he 
dismissed  the  bill  which  had  been  filed  against  that  person. 
Such  a  course  cannot  properly  be  adopted.  It  was  further 
alleged  in  the  bill  that  the  award  was  fraudulent  as  to  what 
it  declared  to  be  the  amount  of  the  fortune  of  the  children 
of  the  late  Mr.  Forbes.  Now  the  award  was  made  by  Gerald 
O'Ferrall,  who  knew  all  the  circumstances,  and  who  in  every 
way,  therefore,  is  the  person  really  responsible.  The  bill  too, 
in  effect,  prays  for  an  account  not  according  to  the  award, 
but  requires  a  new  account  of  the  estate  and  effects  of  the 
testator.  M'Can  paid  accoixling  to  the  award;  and  if  that 
award  is  to  be  set  a^de,  the  person  who  joined  in  making  it, 
and  who  was  at  ^he  same  time  trustee  for  Catherine  O'Fer- 
rall, is  the  person  to  account.  As  the  Lord  Chancellor  did 
not  direct  this  account,  a  cross-appeal  has  been  pre- 
sented •  against  his  decree  on  that  ground.  In  1788  *  44 
the  testator  made  his  will  and  died.  In  1790  Margaret 
Forbes,  his  widow,  was  appointed  by  an  order  of  the  Court 
receiver  of  the  fortunes  and  estates  of  the  minors.  The  course 
in  the  Court  of  Chancery  in  Ireland  appears  to  be  different 
from  what  it  is  in  England.  The  Master  is  appointed  guar- 
dian of  the  estate  of  the  children ;  and  the  Court  itself 
interposes,  not  at  the  instance  of  the  parties,  but  of  its 
own  authority,  to  see  that  the  accounts  are  duly  passed, 
though  from  what  has  occurred  here  it  does  not  seem 
always  to  interpose  in  that  matter  with  great  success.  In 
the  same  month  and  year  in  which  that  order  was  made,  a 
marriage  took  place  between  Mrs.  Margaret  Forbes  and  Mr. 
Ross  M*Can.  If  that  marriage  had  been  known,  the  effect 
ci  it  would  have  been  to  deprive  her  of  the  custody  of  the 
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children,  and  to  reduce  her  income  from  400Z.  a  year  to 
60/.  a  year,  under  the  will  of  her  former  husband.  But 
that  marriage  never  was  communicated  to  the  Court  at  all. 
On  the  27th  of  June,  1792,  she  passed  her  first  accounts, 
from  which  it  appeared  that  there  was  then  in  her  hands  a 
sum  of  4289Z.  28.  5df.  A  sum  of  8000Z.,  part  of  that  bal- 
ance, appears  to  have  been  invested  immediately  afterwards 
on  mortgage.  On  the  17th  of  November,  1794,  Mrs.  M'Can 
died.  Mr.  Ross  M'Can  then  took  out  administration  to  her, 
and  (during  the  minority  of  the  children)  to  her  former 
husband's  effects.  On  the  4th  of  December,  1795,  he 
passed  his  accounts  as  administrator  of  both.  John  Forbes, 
the  youngest  son  of  the  testator,  had  died  before  that  time, 
and  the  shares  of  the  others  were  proportionably  increased. 
To  what  amount  they  were  increased  is  one  question  in 

dispute  in  this  suit.     In  1796  Mr.  M'Can  was  duly 
*  45    appointed  the  receiver  of  the  children's  estates,  *  on 

giving  the  usual  security;  and  afterwards  the  recog- 
nizances then  entered  into  were  vacated.  In  1798  Catherine, 
and  in  1799  Priscilla,  respectively  attained  twenty-one.  In 
1800  Catherine  quitted  the  residence  of  Mr.  M'Can,  and 
went  to  reside  in  the  house  of  Colonel  O'Ferrall,  a  rela- 
tive. In  June,  1801,  Arthur  Forbes  attained  twenty-one,  and 
then  took  out  administration  de  bonis  non  of  his  father.  Dif- 
ferences then  arose  as  to  the  administration  of  the  estates  of 
the  children,  and  there  was  a  submission  to  arbitration  ;  Mr. 
Serjeant  Browne  and  Gerald  O'Ferrall  being  chosen  the  arbi- 
trators. This  submission  was  made  a  rule  of  Court  in  March, 
1802.  In  May,  1802,  Catherine  Forbes  was  manied  to  John 
O'Ferrall,  the  attorney  who  was  prosecuting  on  her  part  the 
suit  that  had  been  instituted.  It  is  said  that  the  articles  of 
marriage  were  not  executed  at  the  time  of  the  marriage,  and 
there  is  no  evidence  to  show  when  they  were  executed  ;  and 
the  probability  is  that  they  were  not  executed  till  long  after- 
wards. It  appears  as  a  fact  that  the  settlement  was  never 
produced  till  after  the  whole  of  the  fortune  of  Catherine  had 
been  paid  to  the  husband.  At  the  close  of  May,  1802,  Cath- 
erine signed  a  certificate  as  Catherine  Forbes,  spinster ;  yet  it 
is  now  alleged  that  she  had  been  married  some  little  time 
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before.  And  on  this  ground  it  is  that  the  award  is  objected 
to,  the  objection  being  that  the  submission  was  revoked  by 
the  marriage ;  so  that  the  accounts  then  delivered,  and  the 
decision  made,  must  be  treated  as  waste  paper.  It  was  not 
until  1810  that  this  marriage  was  declared  to  the  Court,  at 
which  time  other  accounts  had  been  passed  by  M'Can  as 
receiver.  In  1814,  again,  he  passed  others.  In  December, 
1819,  a  bill  was  filed,  and  Arthur  Forbes  called  for  accounts 
of  his  father's  estate,  and  the  accounts  previously  passed 
were  *  charged  as  fraudulent.  M'Can  put  in  his  answer,  *  46 
in  which  he  positively  declared  that  he  never  heard 
of  Catherine's  settlement  'until  just  before  the  filing  of  the 
bill.  In  1882  the  Court  ordered  that  the  bill  should  stand 
dismissed  with  costs ;  M'Can  undertaking  to  give  security  in 
8,000Z.,  to  be  approved  of  by  the  Master,  conditioned  to  abide 
any  decree  obtained  against  him  by  any  of  these  parties  in 
another  bill,  and  that  all  parties  in  any  such  future  suit  should 
be  at  liberty  to  use  the  proof  which  had  been  taken  in  that  . 
cause.  On  the  26th  of  May,  1832,  immediately  after  this 
dismissal,  the  present  bill  was  filed  by  Catherine  O'Ferrall, 
and  by  her  children,  Gerald,  Arthur,  and  John  O'Ferrall  the 
younger,  against  M'Can,  Edward  O'Ferrall,  M.  O'Connor, 
and  Priscilla  his  wife  (formerly  Priscilla  Forbes)  ;  and  this 
bill  contained  the  same  allegations  as  the  former,  that  the 
accounts  had  been  passed  by  collusion,  and  the  decree  directs 
an  account  on  the  same  ground  of  knowledge  on  which  the 
award  had  been  held  not  to  be  conclusive.  M'Can  has 
appealed  against  the  decree,  on  the  ground  that  the  payments 
made  without  notice  of  the  articles  were  good  payments,  and 
that  in  respect  of  them  the  accounts  ought  not  to  be  opened ; 
that  Mrs.  O'Ferrall  had  done  sufficient  to  debar  herself, 
though  a  married  woman,  from  asking  for  these  accounts,  for 
that  she  had  joined  in  the  fraud  by  concealing  her  marriage, 
and  that  such  being  the  case  her  coverture  did  not  protect 
her.  But,  further,  it  is  contended  that,  even  supposing 
M'Can  to  be  responsible  at  all,  Gerald  O'Fentill  is  respon- 
sible in  a  higher  degree,  as  he  was  the  person  who,  under  the 
settlement  of  Catherine,  had  become  entitled  to  these  sums 
for  the  objects  of  that  settlement,  but  who  had  allowed  them 
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to  be  paid  without  regard  to  those  objects.   Ignorance  of 

*  47    the  *  facts  cannot  be  set  up  by  him  as  a  defence.    Even 

if  M'Can  knew  of  the  marriage,  which  is  denied,  there 
is  no  proof  whatever  that  he  knew  of  the  settlement ;  and 
without  the  settlement  the  money  was  clearly  payable  to  the 
husband.  Of  that  settlement  Gerald  O'Ferrali  was  fully 
aware,  and  yet  with  that  knowledge  he  made  the  award  by 
which  the  money  was  directed  to  be  paid  over  to  Catherine 
as  Catherine  Forbes,  and  without  reference  to  the  objects  of 
the  settlement  into  which  she  had  entered,  and  of  which 
Gerald  OTerrall  himself  was  trustee.  It  will  be  against  all 
justice  under  these  circumstances,  especially  considering  that 
there  has  been  a  lapse  of  thirty  years  since  the  award,  now  to 
call  on  this  appellant  to  go  into  these  accounts.  The  pay* 
ments  made  by  M'Can,  if  made  erroneously,  were  made  in 
ignorance,  and  his  estate  ought  not  now  to  be  held  respon- 
sible for  them.  The  bill  against  him  ought  to  have  been  dis- 
missed ;  or,  at  all  events,  if  he  lies  under  any  constructive 
liability,  it  ought  not  to  be  allowed  to  take  effect  until  Gerald 
OTerrall,  who  knew  all  the  circumstances  and  really  was 
guilty  of  the  fraud,  had  made  default  in  satisfying  the  de- 
mands of  the  children. 

The  rules  that  govern  this  case  are  clear.  A  married  woman 
cannot,  any  more  than  any  other  person,  be  protected  when 
she  commits  a  fraud ;  nor  can  an  infant,  because  of  his  in- 
fancy, claim  protection  under  such  circumstances.  In  Cory 
V.  QertckeUj  (a)  a  married  infant,  by  the  solicitation  of  him- 
self and  his  brother,  an  attorney,  obtained  a  transfer  of  stock 
from  trustees  a  few  months  before  he  came  of  age,  and  after 
coming  of  age  received  a  transfer  of  the  residue  of  the  stock 
to  which  he  was  entitled;  and  then  assigned  all  the 

*  48    residue  of  *  his  property  to  two  creditors  who  had  struck 

a  docket  against  him,  they  agreeing  not  to  prosecute 
the  docket.  This  was  treated  as  a  fraud  in  the  infant,  and  the 
assignees  were  held  not  entitled  to  call  for  repayment  of  the 
money  paid  during  the  infancy ;  and  that  was  so  ruled  though 
there  had  been  a  confirmation  by  the  infant  after  he  came  of 

(a)  2  Madd.  40. 
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age.  The  fraud  practised  here  by  Catherine  is  therefore  com- 
pletely an  answer  to  her  present  daim^  and  she  cannot  make 
a  party,  who  was  imposed  upon  by  her,  liable  for  the  conse- 
quences of  her  own  misconduct.  Savage  y.  Foster  (a)  is  to 
die  same  effect  with  regard  to  a  married  woman ;  and  that 
case  has  always  been  cited  with  approbation.  In  Evans  v. 
BuekneU  (&)  there  was  a  bill  to  charge  a  trustee  as  having, 
by  delivering  the  title-deeds  to  the  tenant  for  life,  enabled 
him  to  make  a  mortgage  as  tenant  in  fee,  but  the  bill  was 
dismissed,  the  fraudulent  purpose,  which  was  denied  by  the 
trustee,  resting  on  the  testimony  of  a  single  witness.  It  is 
not,  however,  for  the  holding  in  that  case  that  the  case  is 
cited,  but  for  the  expressions  used  by  the  Lord  Chancellor, 
which  are  immediately  applicable  here.  The  Lord  Chan- 
cellor (Eldon)  said^  (c)  **  The  bill  contended  at  first  that  this 
was  a  gross  fraud  on  the  pai*t  of  the  wife ;  that  she  was  privy 
to  all  the  circumstances  under  which  her  husband  obtained 
the  loan,  and  gave  positive  encouragement  to  the  party  lend- 
ing ;  an  allegation  which,  if  made  out,  would  be  sufficient  to 
postpone  her  to  the  mortgagee ;  for  coverture  is  no  excuse 
for  fraud."  If  the  rule  contained  in  these  last  words  is 
applied  here,  it  will  be  plain  that,  so  far  as  Mrs.  Catherine 
O'Ferrall  is  concerned,  this  bill  cannot  be  maintained. 
But  if  she  *  cannot  maintain  the  bill,  neither  can  it  be  *  49 
maintained  by  the  children ;  for  if  the  marriage  was  a 
good  marriage,  the  title  to  the  property  was  in  the  hue- 
band,  and  then  the  length  of  time  that  has  been  suffered  to 
elapse  between  the  period  when  tlie  payments  were  made 
and  when  the  bill  was  filed  for  an  account  is  an  answer 
to  the  demand.  Byrne  v.  Freer.  (<2)  The  same  prin- 
ciple was  acted  on  in  a  very  marked  manner  in  Bonnep  v. 
Ridgard.  (e)  That  was  a  case  in  which  it  was  held  that  a 
purchaser  of  leasehold  premises  from  an  executor  need  not 
in  general  see  to  the  application  of  the  purchase-money, 
nor  need  there  be  any  recital  in  such,  assignment  of  the 
purpose   for  which  it  is  sold :  but  if  on  the  face  of  the 

(a)  0  Mod.  86.  (5)  6  Ves.  174. 

(c)  Id.  181.  (d)  2  MoUoy,  157. 

(«)  1  Cox,  146. 

[41] 


*  49  CASES  IN  THE  HOUSE  OF  LORDS. 

• 

assigninent  it  appears  to  have  been  made  in  satisfaction  of  the 
private  debt  of  the  executor,  such  a  sale  is  fraudulent  against 
the  persons  interested  in  the  premises  under  the  will,  and  a 
Court  of  Equity  will  relieve  against  it.  The  circumstances 
there  were  strongly  in  favour  of  the  Court  granting  relief ; 
but  notwithstanding  those  circumstances,  and  the  rule  itself 
in  favour  of  relief,  it  was  declared  by  the  Court  that  such  a 
claim  will  be  barred  by  a  great  length  of  time  having  run 
against  the  parties  seeking  relief.  There  the  period  of  time 
which  was  held  to  bar  the  right  to  relief  was  not  so  much  as 
twenty  years.  Then  as  to  the  award.  It  is  true  that  in 
Chamley  v.  WvnManley^  (a)  the  Court  said  that  marriage 
was  a  breach  of  a  covenant  to  abide  by  an  award  ;  and  here 
Catherine  had  by  writing  under  seal,  which  is  the  same  as  a 
covenant,  agreed  to  abide  by  the  award.     But  that  case  aflfects 

none  but  the' legal  rights  of  the  parties,  and  equity 
*  60   will  only  notice  *  the  dealings  between  the  parties,  and 

will  enforce  an  award  without  entering  into  the  ques- 
tion whether  it  is  good  for  legal  purposes.  The  decree  here 
is  therefore  wrong.  If  this  appellant  is  liable  to  any  thing,  it 
is  merely  to  the  extent  to  which  the  arbitrators  have  held  him 
liable.  Then  this  appellant  complains  that  the  cross-bill  filed 
by  him  has  been  dismissed  with  costs. 

[Mr,  Wakefield  objected  to  any  argument  being  addressed 
to  the  House  with  respect  to  this  matter,  which  did  not  form 
part  of  the  printed  case. 

The  Lord  Chancellor  asked  whether  the  cross-bill  was 
printed ;  and  being  answered  in  the  negative,  read  the  stand- 
ing order,  (i)  which  directs  that  the  parties  shall  print  so 
much  of  the  case  as  is  intended  to  be  relied  on ;  and  held, 
that  as  the  matter  relating  to  the  cross-bill  had  not  been 
printed,  it  could  not  now  be  made  the  subject  of  discussion.] 

Argument  resumed: — The  decree  is  complained  of  so  far 
as  it  affects  the  general  balance.  It  is  clear  that  in  equity 
this  appellant  ought  not  to  be  held  to  be  finally  liable ;  nor 

(a)  5  East,  266. 

(6)  Vide  Standing  Orders,  No.  181 ;  ante,  Vol.  YI.  App.  p.  979. 
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ongbt  he  to  be  held  to  be  solely  liable,  considering  the  cir* 
cnmstances  of  the  case,  and  the  position  and  conduct  of 
Gerald  OTerrall.  It  is  difficult  to  understand  what  is  the 
effect  of  reserving  a  remedy  against  a  party,  and  yet  dis- 
missing the  bill  which  has  been  filed  against  him. 

[The  Lord  Chancellor. — If  the  articles  executed  on  the 
maniage  were  binding,  and  the  money  was  due  under  them, 
Gerald  O'Ferrall  would  be  the  person  to  receive  and  apply 
that  money.  His  permitting  another  pei*son  to  receive  that 
money,  and  for  other  purposes  than  those  stated  in  the 
articles,  would,  under  such  circumstances,  *  be  a  breach  *  51 
of  his  duty ;  and  yet  the  bill  against  him  is  dismissed.] 

It  is  impossible  to  reconcile  such  a  course  with  the  rules 
and  principles  of  equity.  The  decree  is  wrong  in  not  dis- 
missing the  bill  as  against  this  appellant,  or,  at  all  events,  in 
not  proceeding  on  the  same  footing  as  the  award  of  1802 ; 
and,  most  certainly,  in  no  event  whatever  ought  the  decree 
to  go  against  this  appellant,  until  every  remedy  had  failed 
against  Gerald  O'Ferrall. 

Mr.  Wakefield  and  Mr.  HaUett  (^Mr,  Craig  was  with  them), 
for  Catherine  O'Ferrall  and  her  children.  —  That  which  is 
imputed  against  Catherine  O'Ferrall  as  fraud,  may  much 
more  strongly  be  so  characterized  in  the  case  .of  Ross  M'Can 
himself.  His  object  was  to  keep  possession  of  an  annuity  of 
4001.  due  to  Margaret  Forbes  as  the  widow  of  the  testator ; 
and  he  therefore  concealed  his  marriage  with  her,  and  one 
year  after  her  marriage  she  passed  her  accounts  as  Margaret 
Forbes.  The  alleged  fraud,  therefore,  so  much  relied  on  by 
the  other  side,  cannot,  at  all  events,  be  set  up  by  the  appel- 
lant against  Catherine  O'Ferrall.  To  set  up  such  a  defence 
in  equity,  he  ought  not  himself  to  be  liable  to  the  same  impu- 
tation ;  yet  he  is  liable  to  it,  even  more  strongly  than  she  is. 
But,  as  between  them,  there  was  no  fraud  on  Catherine's 
part;  there  was  not,  there  could  not  be,  any  concealment. 
He  knew  of  Catherine's  marriage  and  of  the  settlement,  and 
for  purposes  of  his  own  he  agreed  with  John  O'Ferrall  the 

[48] 


*  51  GASES  IN  THE  BOUSB  O^  LORDS. 

husband,  and  made  the  payments  without  regard  to  the  objects 
of  the  settlement  A  bill  had  been  filed  on  behalf  of  the 
children,  and  a  reference  was  agreed  upon,  to  which  all  the 

three  children  were  parties.  On  the  14th  of  May,  1802, 
*  52    there  was  *  a  consent  by  them  to  enlarge  the  time  for 

making  the  award.  On  the  22d  of  that  month,  Cath- 
erine Forbes,  one  of  the  children,  married  John  O'Ferrall.  If 
the  consent  to  enlarge  the  time  was  really  signed  before  the 
marriage,  she  was  not  wrong  in  signing  it  in  her  maiden  name, 
but  then  the  marriage  would  make  it  void :  if  it  was  signed 
after  her  marriage,  it  was  void  on  that  account.  The  mar- 
riage took  place  in  May.  Ross  M'Can,  in  his  answer,  denied 
that  he  knew  any  thing  of  it  until  August  or  September ;  but 
the  testimony  of  Priscilla  O'Connor  is  decisive  against  him  on 
that  point,  as  it  shows  that  he  himself  communicated  to  her 
the  fact  of  the  intended  marriage  two  days  before  it  actually 
took  place.  And  on  the  17th  of  June,  1802,  Ross  M'Can 
wrote  a  letter  to  the  husband,  in  which  are  these  words :  "  I 
must  ask  you  to  bring  with  you  Mrs.  O'FerraU's  account- 
book,  which  is  in  a  blue  paper  cover."  That  confirms  in  the 
strongest  manner  Priscilla  O'Connor's  testimony.  The  date 
of  the  marriage  settlement  is  the  22d  of  May,  being  the  day 
of  the  marriage.  Gerald  O'Ferrall  was  present  at  the  mar- 
riage, and  he  executed  the  articles  which  are  dated  on  the 
day  of  the  marriage.  These  circumstances  tend  most  strongly 
to  show,  and  in  law  would  lead  to  that  conclusion  (Starkie  on 
Evidence  («))» that  they  were  executed  on  the  day  they  bear 
date ;  so  that  the  objection  (never  raised  till  now)  that  they 
were  not  executed  till  long  afterwards,  seems  to  have  nothing 
to  support  it.  M'Can,  therefore,  was  bound  to  make  the  pay- 
ments due  to  Catherine  O'Ferrall,  accor4ing  to  the  terms  of 
those  articles. 

[Reference  was  here  made  to  a  variety  of  letters,  with 
*53    a  view  to  *  show  the  probability  of  M'Can's  having  been 
from  the  first  acquainted  with  the  articles  executed  on 
the  marriage  of  Catherine.] 

(<0  Vol.  n.  p.  Y88. 
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It  is  plain  that  there  was  connivance  between  Ross  M'Can 
and  John  O'Fenrall.  The  mairiage  was  known,  and  the  pay^ 
ment  of  money  as  if  in  ignorance  of  that  fact  is  a  test  of  the 
existence  of  fraud.  But,  beyond  this,  the  fraud  in  the  case 
of  M'Can's  own  marriage,  and  the  concealment  of  it,  is  un- 
doubted. If  a  man  gives  his  wife  4002.  a  year  for  herself  and 
her  children,  he  gives  that  sum  for  the  benefit  of  all,  and  the 
application  of  it  in  a  manner  dijfferent  from  that  intended  by 
the  win  is  a  fraud.  It  is  impossible,  by  any  forced  construe-^ 
tion  of  the  words  of  this  will,  to  say  that  Margaret  took  an 
annuity  of  iOQL  She  had  no  exclusive  claim  on  that  annuity ; 
but  by  the  fraud  of  herself  and  her  husband,  the  latter  obtained 
an  exclusive  benefit  from  it.  The  award,  in  not  holding 
M'Can  fully  responsible,  on  this  point  was  defective.  His 
conduct  was  throughout  that  of  a  man  who  was  not  dealing 
properly  with  a  fund  he  had  undertaken  to  administer.  He 
admits  that  in  August  or  September  he  knew  of  Catherine's 
marriage;  yet  on  the  9th  of  November,  1802,  a  power  of 
attorney  was  executed  by  Ailhur,  Catherine,  and  Priscilla, 
to  enable  him  to  apply  for  and  obtain  certain  securities  out  of 
Court;  and  that  power  was  executed  by  Catherine  in  her 
maiden  name.  He  acted  on  that  power  on  the  26th  of  Sep- 
tember, 1803,  And  in  like  manner,  a  petition  presented  by 
Catherine  in  1806,  and  on  which  an  order  was  made  for  the 
payment  of  lOOOZ.  from  the  fund  in  Court,  was  presented  by 
her,  with  M'Can's  knowledge,  in  her  maiden  name,  and  the  re* 
ceipt  was  signed  in  her  maiden  name,  though  that  receipt 
was  witnessed  by  her  husband  John  O'Ferrall  *  himself,  *  64 
and  the  payment  of  the  money  was  for  his  benefit.  It 
is  not  even  pretended  that  at  the  time  M'Can  was  ignorant 
of  the  marriage.  But  in  fact  he  was  guilty  of  this  fraudulent 
concealment  throughout,  with  regard  to  his  own  marriage  as 
well  as  O'Ferrall's ;  for  there  are  several  affidavits  made  by 
him  after  his  marriage  with  Margaret  Forbes,  in  all  of  which 
he  describes  his  own  wife  by  the  name  of  her  foimer  husband. 
In  this  way  he  got  possession  of  money  to  which  he  had  nd 
title.  M'Can  was  not  the  trustee  of  the  children's  fortune ; 
he  was  the  personal  representative  of  the  father  and  mother, 
and  the  receiver  of  the  Court  of  Chancery ;  but  it  was  the 
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Court  itself  that  was  bound  to  distribute  the  fund  which  he 
received,  and  for  which  he  ought  to  have  accounted  to  the 
Court.  The  Lord  Chancellor  of  Ireland  was  wrong  there- 
fore in  not  directing  some  inquiry  in  order  to  ascertain  what 
was  the  fortune  of  Catherine.  The  marriage  articles  them- 
selves were  a  fraud  on  her ;  and  it  is  the  duty  of  a  Court  of 
Equity,  in  the  case  of  a  female  ward  above  twenty-one,  to  see 
that  when  she  executes  articles  on  an  intended  marriage,  she 
knows  what  are  her  rights,  and  has  a  clear  intention  as  to  the 
disposition  of  her  property.  Here,  though  the  property  is 
that  of  the  wife,  the  settlement  is  so  framed  that  she  might  be 
left  by  the  death  of  her  husband,  the  day  after  the  marriage, 
totally  destitute.  The  Court  will  remedy  this,  and  give  her 
a  life-interest  in  the  property.  The  Court  will  interfere  here, 
because  this  is  the  case,  not  of  a  trustee,  but  of  a  receiver  of 
the  Court,  the  receiver  of  the  money  of  an  infant.     The  gift 

to  Margaret  was  not  merely  for  herself,  but  for  her 
*  65    children.     In   Wood  v.  Wood^  (a)  *  a  testator  devised 

certain  estates  by  name,  together  with  his  farming  stock 
and  furniture,  to  his  beloved  wife,  to  sell,  to  discharge  aU  his 
creditors ;  and  he  constituted  his  wife  and  T.  W.  his  execu- 
tors, whom  he  appointed  to  sell  and  dispose  of  all  his  estates 
and  chattels  in  such  manner  as  they  should  jointly  agree 
upon,  or  not  to  sell  if  it  seemed  most  advisable  to  keep  them, 
or  in  any  way  that  they  should  think  proper,  so  that  every 
creditor  had  his  money ;  and  if  sold,  all  overplus  to  his  wife, 
to  support  herself  and  family.  The  words  there  seemed  amply 
sufficient  to  give  the  largest  rights  and  powers  to  the  wife ; 
but  it  was  held,  upon  demurrer,  that  the  testator's  children 
had  such  an  interest  in  the  devised  estates  as  enabled  them 
to  sustain  a  bill  against  the  widow  and  her  coexecutor,  im* 
peaching  a  sale  on  the  ground  of  fraud,  and  praying  an  account 
of  the  rents  and  profits.  That  case  proceeded  upon  an  express 
adoption  of  Cooper  v.  Thornton^  (6)  where  it  was  held,  that 
a  payment  made  like  the  present  was  good,  so  as  to  protect 
t^e  executor,  on  the  sole  ground  that  the  person  to  whom  the 
money  was  paid  was  in  effect  created,  by  the  words  of  the 

(a)  1  Myi:  &  Cr.  401.  (6)  8  Bro.  C.  C.  96  &  1S6. 
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will,  the  trustee  to  execute  its  purposes.  Otherwise  the  pay- 
ment would  have  been  bad.  And  in  like  manner,  in  Robinson 
T.  Tickell^  (a)  where  there  was  a  bequest  to  A.  for  her  and 
her  children's  use,  a  transfer  was  decreed  to  A.  None  but 
the  strongest  words  are  capable,  in  such  cases,  of  defeating 
the  interests  of  the  children,  for  the  Court  will  not  leave 
them  without  provision.  In  JSamley  v.  Qilbert^  (6)  there  was 
a  direction  for  payment  of  residue  to  E.  6.  H.,  to  be 
applied  by  her  at  her  discretion  *  for  or  towards  the  *  56 
education  of  her  son,  and  that  she  should  not  be  liable 
to  account  to  him  or  any  other  person  for  the  disposal  or 
application  of  it.  E.  G.  H.  was  held  to  be  entitled  to  the 
residue,  which  was  considerable,  but  subject  to  the  applica- 
tion of  so  much  of  it  as  the  Court  might  think  fit  to  the  edu- 
cation of  the  son  during  his  minority.  And  all  the  decisions 
are  in  accordance  with  this  principle.  Thus,  in  Barton  v. 
Cooke^  (c)  there  was  a  legacy  for  the  board  and  education  of 
an  infant  ^^  until  he  shall  be  fit  to  be  put  out  apprentice ;" 
and  then  a  further  sum  with  him  as  an  apprentice  fee :  the 
infant  having  attained  nineteen,  and  not  having  been  put  out 
apprentice,  was  held  entitled  to  the  legacies.  And  in  Taylor 
v.  Bcu^on^  {d)  the  testator  gave  1600Z.  to  trustees,  and  directed 
them  to  pay  the  interest  to  his  son's  wife,  for  the  benefit  of 
his  son,  herself,  and  children,  during  his  son's  life ;  and  after 
his  son's  decease,  the  15002.  were  to  remain  in  trust,  for  the 
benefit  of  the  wife  and  children,  for  her  life,  and  at  her  death 
to  be  divided  equally  among  the  children  if  they  should  have 
attained  twenty-one ;  but  if  any  of  them  were  minors,  their 
shares  were  to  be  held  in  trust  for  them  till  they  were  twenty- 
one,  and  the  interest  was  in  the  mean  time  to  be  applied  for 
their  maintenance :  but  should  the  wife  marry  again,  the 
children  were  then  to  receive  their  shares  as  they  attained 
twenty-one.  It  was  held  that  the  wife  was  a  trustee  of  the 
interest  for  herself,  her  husband,  and  children,  and  that  the 
shares  of  the  children  in  the  principal  did  not  vest  in  them 
till  they  attained  twenty-one.  Even  in  that  case,  where  thb 
interest  of  the  children  was  held  not  to  vest  till  twenty-one, 

(a)  8  Ves.  142.  (6)  1  Jac.  854. 

(c)  5  Yes.  461.  (d)  8  Sim.  100. 

[47] 


*  56  CASES  m  THir  house  of  lords. 

the  Court  protected  them  against  any  fraudulent  appli- 

*  57    cation  *  of  the  fund.     Here  it  is  clear  that  thei-e  was  a 

fraudulent  applieation  of  the  fund  bj  M'Can,  the  person 
who  undertook  the  duty  of  administering  the  estate.  There 
was  a  connivance  between  him  and  at  least  one  other  person ; 
and  under  these  circumstances  a  Court  of  Equity  ought  to 
hold  him  responsible  to  the  children. 

Mr.  2Vn9iey  and  Mr.  J.  BuMsellj  for  Sarah  O'Ferrall,  the  rep- 
resentative of  Gerald  O'FeiTall.  —  There  is  no  ground  what- 
ever for  fixing  Gerald  O'Ferrall  with  any  greater  liability 
than  that  which  has  been  imposed  on  him  by  the  Court  below, 
nor  indeed  for  holding  him  liable  at  all.  He  acted  through- 
out fairly  and  properly ;  there  is  no  pretence  for  charging 
him  with  collusion  or  connivance.  He  derived  no  benefit 
whatever,  like  M'Can  or  John  O'Ferrall,  from  the  manner  in 
which  the  fund  was  administered.  He  was  not  in  any  way 
a  party  to  the  proceedings  until  the  marriage  of  Catherine 
Forbes  with  John  O'Ferrall ;  and  even  then  there  is  nothing 
to  show  that  he  interfered  at  all  in  the  matter,  or  that  he 
derived  the  smallest  advantage  from  the  mode  in  which  the 
money  was  paid.  If  there  were  any  fraudulent  proceedings 
they  rested  entirely  with  Ross  M'Can  and  John  O'Ferrall,  the 
husband  of  Catherine.  The  Lord  Chancellor  therefore  has 
rightly  dismissed  the  bill  filed  against  Gerald  O'Ferrall ;  for 
that  bill  throughout  charged  fraud,  and  did  not  ask  any 
relief  in  respect  of  mere  negligence.  It  may  be  that  Gerald 
O'Ferrall  had  not  actively  and  attentively  applied  liimself  to 
see  the  object  of  the  articles  of  the  mamage  properly  carried 
out ;  but  that  alone  will  not  render  him  liable  to  this  pro- 
ceeding, and  there  is  not  the  least  pretence  for  saying  that 

he  has  incurred  any  liability  by  joining  in  any  fraudu- 
*  58    lent  *  proceeding.    Admitting,  therefore,  that  the  rights 

of  the  children  are  such  as  are  now  contended  for,  and 
not  disputing  any  of  the  cases  which  have  been  cited  to  show 
the  nature  and  extent  of  those  rights,  it  is  plain  that  Gerald 
O'Ferrall  is  not  affected  by  them,  but  that  he  is  entitled  to 
have  the  bill  against  him  dismissed. 
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Mr.  Pemiertonf  in  reply.  ^-  The  award  has  been  made 
under  a  rule  of  C!oart>  which  was  made  at  the  desire  of  all 
the  parties  interes4)ed ;  they  are  therefore  bound  by  it^  The 
payments  laade  by  M'Can  were  made  in  ignorance  of  the 
marriage  and  the  trusts  of  Catherine's  settlement,  and  he  was 
under  no  obligation  to  inform  himself  of  those  trusts^  The 
person  so  carrying  them  into  effeet  waa  Grerald  O'Ferrall; 
and  hia  estate,  not  that  of  M'Can,  must  be  held  responsible. 

Apzil  27,  1841. 

The  Lord  CHAifCiX.LOB.  •--- My  Lords,  this  case  affords  a 
melancholy  instance  of  the  extent  %»  which  frauds  may  be 
practised  within  the  precincts  of  a  Court  ot  Equity.  When 
such  cases  occur,  the  Court  must  feel  an  anxious  wish  to 
afford  all  s«ich  relief  as  may  be  consistent  with  its  |mnciples 
and  practice,  and  as  far  as  possible  to  prevent  its  proceedings 
from  being  instrumental  in  protecting  the  anthers  of  such 
frauds.  This  is  not  only  due  to  the  parties  injured,  but  to 
the  public,  who  have  an  interest  in  the  result,  which  may 
deter  others  from  attempting  similar  pnetioes. 

The  papers  in  the  oause  are  very  voluminous,  and  the  argu- 
ment, both  at  this  bar  and  in  the  Court  below,  took  a  very 
extended  range  ;  but  it  will  not  be  necessary  for  me  to 
occupy  much  time  in  stating  the  grounds  *  upon  which  *  59 
I  have  formed  the  opinion  that  the  appellants,  in  the 
cross-appeal,  are  entitled  to  a  much  more  extensive  relief  than 
the  decree  appealed  from  has  given% 

The  appellant,  Catherine  O'Ferrall,  is  one  of  the  children 
of  the  Rev.  Arthur  fV^rbes,  who  died  in  1783,  having  by  his 
will  given  tl^  residue  of  his  property  equally  between  his 
wife  and  children;  having  thereby  directed  that,  during 
hia  wife's  widowhood,  4002.  per  annum  should  be  paid  to  her, 
for  herself  and  the  maintenance  and  education  of  his  children, 
but  that  upon  her  second  marriage  she  should  receive  602.  per 
annum  only ;  and  in  that  case  he  directed  that  the  mainten- 
ance and  education  of  bis  children  should  be  p^d  out  of  his 
estate,  under  the  direction  of  his  nephews  and  certain  other 
relatione.  The  widow,  after  a  contest,  obtained  probate  of 
this  will  in  1790,  and  in  1791  married  Boas  M'Can  (of  whose 
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estate  the  respondent,  Joseph  Henry  M'Can,  is  now  the  rep- 
resentative), and  died  on  the  17th  of  November,  1794 ;  where- 
upon Ross  M'Can  obtained  administration  of  her  estate,  and 
of  the  estate  of  the  testator  Arthur  Forbes,  during  the  minor- 
ity of  the  children,  which  terminated  on  the  17th  of  January, 
1798,  by  the  appellant  Catherine  then  attaining  twenty-one  ; 
and  upon  Arthur,  another  of  the  children,  attaining  twenty- 
one  in  August,  1801,  administration  was  granted  to  him  ;  but 
Ross  M'Can  had,  by  an  order  of  the  Court  of  Chancery  in 
Ireland,  of  the  8th  of  January,  1796,  been  appointed  receiver 
of  tha  fortune  of  the  children,  entering  into  security  to  account 
for  such  parts  of  the  fortune  of  the  minora  as  he  should  from 
time  to  time  receive,  as  is  usual  in  such  cases. 

On  the  22d  of  May,  1802,  Catherine  married  John  O'Fer- 

rall  ;   and  by   articles   executed  in    contemplation   of 
♦  60   the  *  marriage,  it  was  provided  that  Gerald  O'Ferrall, 

a  trustee,  should  get  in  the  fortune  of  Catherine,  then 
in  the  hands  of  Ross  M'Can  and  otherwise,  and  pay  1000^. 
to  John  O'Ferrall  the  husband,  and  invest  the  residue  and 
pay  the  income  to  the  husband  for  the  joint  lives  of  the  hus- 
band and  wife  and  the  survivor,  and  after  the  death  of  the 
survivor  divide  the  same  among  the  children,  as  the  husband 
and  wife  or  the  survivor  should  appoint ;  and,  in  default  of 
appointment,  equally.  It  does  not  appear  that  any  suit  had 
been  instituted  during  this  period ;  but  in  1791  the  widow, 
and  in  1796  Ross  M'Can,  were  appointed  receivers  of  the 
fortunes  of  the  infants,  under  the  sanction  of  the  Master, 
which  appears  to  be  according  to  the  practice  of  the  Court 
of  Chancery  in  Ireland  ;  and  in  1796,  on  the  25th  of  May,  an 
allowance  of  80Z.  per  annum  was  ordered  for  the  maintenance 
of  the  children,  the  widow  being  then  dead  ;  but  it  appears 
that  from  the  time  of  the  marriage  between  her  and  Ross 
M'Can,  the  400i.  were  paid  to  her  or  her  husband,  though 
by  the  will  she  was  entitled  only  to  60Z.,  which  was  effected 
by  concealing  from  the  Court  the  fact  of  the  marriage. 
Although,  therefore,  it  appears  that  in  1792  the  widow, 
and  in  December,  1795,  Ross  M'Can,  passed  accounts 
before  the  Master,  to  which,  though  no  irregularity  in  point 
of  form  has  been  imputed,  it  is  certain  that  such  accounts 
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were  erroneous  and  fraudulent  to  the  extent  of  the  diiBTerence 
between  the  400Z.  and  602.  per  annum,  unless  some  allowance 
might  have  been  claimed  for  the  maintenance  of  the  children 
from  the  date  of  the  mother's  marriage,  she  having  been 
appointed  guardian  of  their  persons.  It  does  not  appear  that 
any  other  account  was  taken,  or  that  any  thing  else  took 
place  affecting  the  interest  *  of  the  children,  or  the  lia-  *  61 
bility  of  the  accounting  parties,  till  after  the  marriage 
of  Catherine  in  1802.  There  had,  indeed,  been  a  reference  to 
arbitration,  and  an  order  for  that  purpose,  but  the  time  for 
making  the  award  had  expired,  and  no  consent  to  enlarge  the 
time  had  been  given  when  the  marriage  took  place. 

Ross  M'Can,  by  his  answer,  denied  knowledge  of  this  mar- 
riage of  Catherine  Forbes  until  September,  1802,  and  the 
articles  of  the  marriage  till  1811.  This  knowledge  of  the 
marriage  at  the  time  it  took  place  is,  however,  established  by 
the  evidence  of  Priscilla  O'Connor,  who  says  that  she  was 
informed  of  the  intended  marriage  a  couple  of  days  before  it 
took  place,  by  Ross  M'Can  himself;  and  by  a  letter  from  him 
to  John  O'Ferrall,  dated  the  17th  of  June,  1802,  in  which  he 
desires  John  O'Ferrall  to  bring  with  him  Mrs.  O'Ferrall's 
private  book.  Of  his  knowledge  of  the  articles  prior  to  1811 
there  is  not,  I  believe,  any  direct  proof ;  but  when  it  is  con- 
sidered that  he  was  the  husband  of  the  mother  of  Catherine 
O'Ferrall,  and  that  Gerald  O'Ferrall  was  the  trustee  of  the 
settlement,  and  that  these  parties  combined  ^ith  John  O'Fer- 
rall the  husband  to  conceal  the  fact  of  this  marriage  also  from 
the  Court,  there  can  scarcely  be  any  moral  doubt  of  his  knowl- 
edge of  the  settlement.  To  have  made  known  the  existence 
of  the  settlement,  or  even  the  fact  of  the  marriage,  would 
have  been  destructive  of  the  scheme  which  he  appears  to  have 
formed  of  settling  his  accounts  with  John  O'Ferrall,  and  that 
through  the  instrumentality  of  Gerald  O'Ferrall,  whom  these 
parties  had  appointed  as  arbitrators,  together  with  Mr.  Ser- 
jeant Browne,  to  settle  all  matters  in  difference  between  the 
children  and  Ross  M'Can. 

On  the   25th  of  June,  1802,  an  order  was  made, 
•  expressed  to  be  with  consent  of  Catherine  Forbes,    *  62 
but  who  was  then  Mrs.  O'Ferrall,  and  to  which  Ross 
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M'Can  was  also  a  party,  enlatging  the  time  for  making  the 
award  until  the  27tii  of  June  instant ;  and  on  that  day  the 
arbitrators  made  an  award  directing  Boss  M'Can  to  pay  to 
Catherine  Forbes  48722.  18«.  4dw 

At  this  time  Catherine  was  a  married  woman,  and  the 
capital  of  her  fortune  was  the  property  of  her  children^  The 
submission,  therefore,  and  the  award,  were  inoperative,  and 
80  they  seem  to  have  been  treated  by  the  parties :  for  on  the 
6th  of  September,  1802,  an  order  was  made  for  Ross  M'Can 
accounting  before  the  Master ;  and  on  the  4th  of  October, 
1808,  an  order  was  made  that  Ross  M'Can  should  account 
before  the  Master  as  adffiini8tra<x>r  of  the  original  testator  and 
of  Margaret  Forbes,  and  as  guardian  of  the  persons  and  re- 
ceiver of  the  fortunes  of  the  late  minors  respectively,  and 
to  inquire  when  they  respectively  attained  twenty-one,  and 
what  was  due  to  them  respectively,  and  why  M'Can  had  not 
duly  accounted  before.  This  reference  was  never  prosecuted, 
and  no  report  was  ever  made ;  and  nothing  which  afterwards 
took  place  in  the  cause  can  have  the  effect  of  protecting  Boss 
M'Can  from  accounting  for  the  share  of  Catherine.  Although 
he  appears  to  have  passed  an  account  before  the  Master  in 
1806,  and  in  1810,  and  1814,  as  receiver,  yet  the  proceedings 
were  carried  on  in  the  name  of  Catherine  Forbes,  her  settle- 
ment being  even  in  the  last  of  those  years  still  concealed, 
although  Ross  M'Can  admitted  that  he  knew  of  the  settle- 
ment in  1811.  The  accounts  of  1806  were  not  in  £ftct  taken 
by  the  Master  at  all,  but,  as  appears  by  the  ireport  itself,  and 

by  an  affidavit  of  Ross  M'Cw  of  the  80th  of  April,  1806, 
*  68    were  adopted  upon  the  *  alleged  consent  and  approval 

of  Catherine  Forbes  and  the  other  children ;  Ross  M'Can 
himself  well  knowing  at  that  time  that  the  person  thus  de- 
scribed as  Catherine  Forbes  was  a  married  woman  and  inca- 
pable of  consenting,  the  whole  of  her  property  being  at  the 
time  in  trust  for  her  children;  and  the  accoimts  of  1810 
appear,  by  an  affidavit  of  Ross  M'Can  of  the  9th  of  June, 
1810,  to  have  been  adopted  by  the  Master  upon  the  consent 
of  John  O'Ferrall.  The  accounts  in  1814  were  passed,  and 
Ross  M'Can's  recognizance  vacated^,  under  an  arrangement 
that  they  should  not  be  binding;  as  appears  from  a  letter 
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from  him  to  John  OTerrall^  dated  the  15th  of  Fel»ruary, 
1815,  Id  which  he  uses  the  feUowing  words :  ^^  By  your  con-^ 
senting  to  have  my  recognisance  vacated  under  the  accounts 
which  I  passed  before  the  Master  in  July  last,  I  do  not  mean 
to  bind  you  or  Mrs.  O'Ferrall  by  that  account :  on  the  con-^ 
trary,  you  and  I  will  settie  our  accounts  relative  to  the  late 
Reverend  Arthur  Forbears  property  as  if  no  such  account  had 
been  passed."  These  aecounts  cannot  raise  any  impediment 
to  the  claims  of  the  children  of  Catherine  Forbes ;  and  nothing 
more  appears  to  have  taken  place  till  1819,  when  a  bill  was 
filed  by  John  OTerrall  and  his  wife,  which  having  abated  by 
the  death  at  Ross  M*Can  in  1828,  was  revived  against  the 
present  respondent  Joseph  Henry  M'Can,  and  was  dismissed 
in  1832,  the  defendant  undertaking  to  give  security  for  80002. 
to  abide  any  decree  to  be  made  on  a  bill  to  be  filed  in  relation 
to  the  assets  of  the  testator  Arthur  Forbes,  in  behalf  of  Cath- 
erine O'Ferrall  and  her  children,  or  any  of  them.  The  bill 
upon  which  the  decree  in  question  was  made  was  accordingly 
filed  by  Catherine  O'Ferrall  and  her  children.  This  decree 
seems  to  assume,  for  certain  purposes,  the  validity  of 
the  award ;  for  it  *  makes  the  sum  thereby  to  be  awarded  *  64 
the  foundation  of  the  claim  which  it  seeks  to  enforce 
against  M'Can's  estate ;  adding,  however,  certain  sums  to  it, 
which,  as  it  appeared  to  the  Court,  had  been  improperly  with^ 
held  from  the  notice  of  the  arbitrators,  or  which  at  least  had 
not  been  included  in  their  award. 

I  do  not  very  well  understand  this  mode  of  dealing  with 
the  award,  supposing  it  to  be  valid ;  or  dealing  with  it  at  all, 
if  invalid  and  inoperative :  and  being  of  opinion  that  it  is 
invalid  and  inoperative  as  against  the  plaintiffs,  I  think  the 
decree  must  be  altered  in  this  respect,  and  the  account  directed 
without  reference  to  the  award  at  all.  But  as  I  do  not  find 
any  ground  for  impeaching  the  r^ularity  of  the  accounts 
passed  in  1792  and  1795,  the  aecounts  to  be  taken  must 
be  upon  the  footing  of  the  accounts  passed ;  but  as  it  is 
proved  that  there  are  material  errors  and  ombsions  in  those 
accounts,  the  Master  must  look  into,  and,  if  necessary,  correct 
such  accounts ;  and  such  accounts  must  be,  in  particular,  cor* 
reoted  by  taking  therefrom  the  4002.  per  annum  from  the  time 
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of  the  marriage  of  Margaret  Forbes,  and  by  substituting  in 
place  of  it  60/.  per  annum,  to  which  she  was  entitled  after 
such  marriage.  To  which  there  must  be  added  ah  inquiry  of 
who  maintained  the  children  from  the  marriage  of  the  mother 
in  June,  1791,  until  the  26th  of  May,  1796,  when  80/.  per 
annum  was  allowed  for  the  maintenance  of  the  children ;  and 
if  Ross  M'Can  or  the  mother  maintained  them,  what  ought 
to  be  allowed  for  such  maintenance  during  the  time,  and  the 
amount  thereof  to  be  charged  in  the  account,  and  interest, 
calculated  upon  the  difference  between  the  4002.  and  the  sum 

so  to  be  credited  to  the  account,  in  the  same  manner  as 
*  65    interest  is  calculated  upon  the  rest  of  the  account :  *  and 

that  the  Master  do  ascertain  what  balances  were  from 
time  to  time  in  the  hands  of  Ross  M'Can.  And  as  John 
O'Ferrall  has  received  large  sums,  part  of  the  share  of  Cath> 
erine  in  the  testator's  property,  that  an  account  be  taken  of 
what  he  has  so  received,  and  when  and  under  what  circum- 
stances each  of  such  sums  was  so  received.  This  account  is 
proper,  not  because  payments  to  her  by  Ross  M'Can  can  ever 
primd  facie  be  discharges  as  against  the  owners  of  the  fund, 
inasmuch  as  Ross  M'Can's  connection  with  the  estate  at  the 
time  of  Catherine's  marriage  was  confined  to  his  office  of 
receiver,  and  to  what  remained  due  from  him  in  respect  of 
his  former  office  of  representative  of  Arthur  Forbes  and  Mar- 
garet his  widow ;  in  all  which  characters  it  was  his  duty  to 
account  to  the  Court,  and  which  he  had  been  ordered  to  do. 
In  such  a  case,  if  one  even  innocently  pays  money  to  other 
persons  whom  he  supposes  to  be  entitled  in  right  of  the 
parties  in  the  cause,  but  who  prove  not  to  be  so  entitled,  he 
will  be  responsible  to  such  parties ;  inasmuch  as  in  making 
such  payments  he  departs  from  the  strict  line  of  his  duty,  and 
is  therefore  liable  for  any  error  he  may  commit.  Such  account 
is  also  proper,  because  the  owners  of  the  fund,  although  their 
primary  claim  is  against  Ross  M'Can,  may,  if  they  fail  to 
obtain  payment  out  of  his  estate,  recover  it  from  John  O'Fer- 
rall ;  and  because,  although  it  is  premature  to  declare  rights 
dependent  on  circumstances  not  yet  ascertained,  and  it  is  not 
regular  to  do  so  between  codefendants,  it  may  become  neces- 
sary hereafter  to  act  upon  the  result  of  such  account  between 
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the  estates  of  Ross  M'Can  and  John  O'Ferrall.  It  is  also,  I 
think,  premature  to  make  any  provision  as  to  the  manner  in 
which  the  articles  upon  the  marriage  of  John  O'Ferrall 
and  Catherine  Forbes  ought  to  be  carried  into  *  effect,  *  66 
the  fund  which  is  to  be  the  subject  of  that  settlement, 
and  the  liabilities  of  John  OTerrall  towards  that  fund,  being 
unascertained :  the  answers  show  a  sufficient  title  in  Catherine 
to  support  her  position  as  coplaintifF  with  the  children.  It 
would  also  be  premature  to  make  any  declaration  as  to  the 
liability  of  Gerald  O'Ferrall ;  but  I  think  his  personal  repre- 
sentative ought  to  have  been  retained  before  tlie  Court.  That, 
however,  is  not  complained  of ;  for  the  complaint  of  Joseph 
Henry  M'Can's  appeal  is  only  that  he  ought  to  have  been 
primarily  liable,  for  which  there  is  no  pretence.  All  ques- 
tions of  interest  and  costs  ought  also  to  be  postponed  until 
after  the  report.  The  cross-appeal  must  be  dismissed  with 
costs. 

Now,  my  Lords,  the  usual  course  of  proceeding  in  this 
House,  in  arranging  the  minutes  of  the  decree,  has  been,  to 
declare  the  principle  upon  which  the  decree  is  to  be  founded, 
and  to  refer  it  back  to  the  Court  to  carry  it  into  execution. 
That,  however,  has  been  found  to  lead,  sometimes,  to  repeti- 
tions of  appeals ;  the  Court  below  not  always  carrying  into 
effect  the  intention  of  this  House  in  the  way  in  which  the 
parties  understood  that  the  House  desired  those  intentions  to 
be  carried  into  effect ;  where,  therefore,  it  is  possible,  I  think 
it  more  expedient  and  more  calculated  to  save  expense  to  the 
parties  that  this  House,  in  making  its  order,  should  frame  the 
decree  in  such  a  manner  as  to  prevent  the  necessity  of  any 
further  reference  to  the  Court  below. 

The  following  order  was  subsequently  made  by  the 
House :  — 

*^  It  is  ordered,  &o.,  that  the  original  appeal  be  dismissed 
this  House:  that  the  appellant  in  that  appeal  do  pay  the 
costs  of  the  respondents,  Catherine  O'Ferrall,  Gerald  O'Fer- 
rall, Arthur  O'Ferrall,  since  deceased,  and  John  O'Fer- 
rall the  *  younger,  and  of  Sarah  O'Ferrall,  administra-    *  67 
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trix  of  Gerald  O'Ferrall  ihe  elder^  mcunred  bj  them  m 
respect  of  the  original  appeal,  &o.  That  the  decrees  of  the  6th 
of  March  and  lOtfa  of  July,  1884,  the  two  ordefs  of  the  2d  of 
July  and  Slst  of  October,  1836,  and  tho  deoree  of  the  19th 
of  Norember,  1885,  ooaiidained  of  in  the  cross-appeal,  be 
reyersed.  And  it  is  declared  that  the  plaintiffs  in  the  case 
of  O'Ferrall  v.  iTC^m,  in  the  Cottrt  of  Chancery  in  Ireland, 
are  entitled  to  a  decree  for  an  account  of  the  personal  estate 
of  Arthur  Forbes,  and  of  the  receipts  and  paymmits  in  respect 
thereof  of  Margaret  Forbes  and  of  Ross  M'Oan,  as  personal 
representatives  of  the  said  Arthur  Forbes,  and  as  guardians 
and  receivers  of  the  fortunes  of  his  diUdren,  and  otherwise 
howsoever,  without  regard  to  the  award  of  the  26th  of  June, 
1802,  or  any  account  taken  subsequently  to  the  marriage  of 
the  said  Catherine  O'Feirall  with  the  defendant  John  OTer* 
rail ;  and  also  of  the  receipts  and  payments  of  the  defendant 
Joseph  Henry  M'Can,  in  respect  of  such  estate ;  and  that 
such  accounts  ought  accordingly  to  be  taken  against  the  said 
J.  H.  M'Can,  and  the  estate  of  Margaret  Forbes  and  Ross 
M'Can ;  and  that  it  ought  by  such  decree  to  be  declared,  that 
in  taking  such  accounts,  the  said  Margaret  Forbes  is  to  be 
considered  as  entitled,  under  the  will  of  the  said  testator 
Arthur  Forbes,  to  the  annual  sum  of  4001.  only  up  to  the 
time  of  her  marriage  with  Ross  M'Oan,  and  to  the  annual 
sum  of  602.  only  from  that  time ;  and  that  inquiries  ought 
by  such  deoree  to  be  directed  as  to  by  whom  the  plaintiff 
Catherine  OTerrall  and  the  other  children  of  the  testator 
were  maintained  from  the  time  of  the  marriage  of  the  said 
Margaret  Forbes  up  to  the  17th  of  July,  1795,  when  the 
allowance  of  80/.  per  annum  commenced  under  the  order  of 
the  25th  of  March,  1796 ;  and  if  it  should  appear  that  they 
were  maintained  during  the  time  by  the  said  Margaret  Forbes 
or  Ross  M'Can,  then  that  the  Master  ought  to  be  directed  to 
inquire  what  ought  to  be  allowed  for  such  maintenance  dur- 
ing that  time :  and  that  the  Master  ought  to  be  directed  to 
ascertain  what  balances  were  from  time  to  time  in  the  hands 
of  the  said  Margaret  Forbes  and  Ross  M'Can,  on  account  of 
the  said  estate,  or  of  the  share  therein  of  the  said  Cath- 
*  68  arine  O'Ferrall ;  and  also  to  *  ascertain  what,  at  the  time 
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of  the  marriage  of  Catherine  with  John  O'Ferrall,  was  the 
amount  of  her  share  and  interest  of  and  in  such  personal 
estate  ;  and  when,  and  by  whom,  and  to  whom,  and  in  what 
manner,  the  same  and  each  and  every  part  thereof  was  paid, 
laid  out,  and  invested ;  and  what  has  become  thereof ;  and 
what  part  thereof,  and  of  the  personal  estate  of  the  said 
testator,  has  been  paid  or  received  by,  or  possessed  by  the 
said  defendant  John  O'Ferrall,  and  when,  and  by  whom,  and 
by  what  authority,  each  and  every  part  thereof  was  so  paid, 
received,  and  possessed ;  and  tiiat  it  ought  by  such  decree  to 
be  declared  that,  in  taking  such  acoounts  against  the  estate 
of  the  said  Margaret  Forbes  and  ^oss  M'Can,  regard  is  to  be 
had  to  the  accounts  passed  on  the  26th  of  December,  1792, 
and  the  4th  of  December*  1795 ;  but  that  any  of  the  parties 
are  to  be  at  liberty  to  show  errors  and  omissions  in  such 
aocounti  ;  and  that  the  Master  is  to  be  at  liberty,  in  taking 
the  accounts  directed  by  the  said  decree,  to  correct  any  such 
errors  and  omissions :  and  that  such  decree  should  reserve 
the  consideration  of  aU  matters  relating  to  the  settlement 
made  upon  the  marriage  of  Catherine  O'Ferrall  with  John 
O'Ferrall,  and  to  the  claims  and  liabilities  of  the  said  John 
0*Ferrall  in  respect  thereof,  and  of  the  liabilities  of  the  estate 
of  the  said  Gerald  OTerrall  the  elder,  in  respect  thereof ; 
and  also  the  consideration  of  interest  upon  balances,  and  of 
the  cost»  of  the  auit.  And  it  is  further  declared  that  the  costs 
of  the  appellants  in  the  eT08»*appeal  ought  to  be  paid  out  of 
the  fortune  of  the  said  Catherine  O'Ferrall:  and  that  the 
cause  be  remitted  to  the  Court  of  Chancery  in  Ireland,  to 
make  a  decree  conformable  to  the  above  declarations,  and  to 
carry  these  directiona  into  effect." -**<*  (Lords'  Journals  for 
1841,  pp.  226,  227.) 
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•60  CASAMAIJOR  v.  PEARSON. 

1841. 

Miss  Jane  Casamaijob  and  Others     .     .     .     Appellants. 
Alexander  Pearson  and  Others    ....    Respondents, 

Trust  Disposition  and  WUL    Annuitants  and  Mesiduary  Lego- 

tees.     Competition. 

A  testator  gave  his  whole  estate 'to  trustees  to  sell,  and,  after  payment  of 
debts,  expenses,  and  certain  legacies,  to  pay  out  of  the  residue  two 
annuities  of  400/.  each  to  F.  and  P.,  and  one  of  200/.  to  B.>  for  their 
respective  lives.  And  for  the  better  fulfilment  of  that  purpose,  he 
directed  them  to  vest  sufficient  capital  sums  on  securities  ;  and  if  the 
residue  should  not  be  sufficient,  to  vest  whatever  residue  might  be, 
and  pay  the  dividends  to  the  annuitants  in  the  same  proportions  ;  and 
if  more  than  sufficient,  to  vest  the  surplus,  and  divide  it  and  the  capital 
sums  set  apart  for  the  annuities,  as  the  same  should  become  tangible 
by  the  death  of  each  annuitant,  among  residuary  legatees.  B.  prede- 
ceased the  testator.  The  residue  did  not  yield  sufficient  income  every 
year  to  pay  F.  and  P.  400/.  each.  On  F.'s  death,  P.  and  F.'s  personal 
representatives  claimed  payment  of  all  the  arrears  out  of  the  then 
enlarged  income  of  the  residue.  — 

Held  by  the  Lords  (varying  interlocutors  of  the  Court  below),  that  F.  and 
P.  were  entitled  to  payment  of  400/.  each,  only  in  those  years  in  which 
the  income  of  the  residue  was  sufficient :  that  when  in  any  year  that 
income  was  more  than  sufficient,  the  excess  belonged  to  the  residuary 
legatees :  that  on  F.'s  death  half  the  capital  of  the  residue  became 
divisible  among  them,  and  then  P.  became  entitled  to  the  income 
in  each  year  of  the  other  half ;  but  when  in  any  year  this  income 
exceeded  400/.,  the  excess  belonged  to  the  residuary  legatees,  and 
neither  P.  nor  F.'s  representatives  were  entitled  to  any  payment  of 
arrears. 

No  benefit  accrued  to  the  residuary  legatees  from  the  lapse  of  the  annuity 
to  B.,  except  when  thereby  the  income  of  the  residue  exceeded  the 
amount  of  the  two  subsisting  annuities. 

April  26,  29,  1841. 

Bt  trust  disposition  and  deed  of  settlement,  dated  the  16th 
of  April,  1810,  Alexander  Porterfield,  since  deceased,  assigned^ 
conveyed,  and  disponed  to  the  respondent  Alexander  Pearson, 
[68] 


CASAMAIJOB   V.  PEAB80N.  *  69 

and  Frederick  Fothringham,  aince  deceased,  and  the  survivor 
of  them,  his  whole  estate,  real  and  personal,  in  trust  for  certain 
purposes  therein  set  forth ;  with  directions,  in  the  first  place, 
to  sell  and  dispose  of    his  whole   property  as  soon 

*  after  his  death  as  convenient ;  secondly,  to  pay  from    *  70 
the  first  proceeds  of  his  estate  his  debts,  t9  fulfil  his 
obligations,  and  to  reimbiirse  themselves  the  expense  attend* 
ing  the  execution  of  the  trust ;  and  thirdly,  to  pay  the  sum 
of  5007.  bequeathed  as  a  legacy  to  his  sister  Mrs.  Alexander. 

The  next  purposes  of  the  trust,  being  those  which  gave 
rise  to  the  present  appeal,  were  as  follows:  "  Quarto.  In 
the  next  place,  I  hereby  direct  and  appoint  my  said  trustees 
or  trustee  to  pay  the  following  annuities  to  my  sisters  after 
named,  which  I  hereby  leave  to  and  settle  on  them  during 
their  respective  lives ;  viz.,  to  Mrs.  Christian  Porterfield  or 
Fothringham,  wife  of  the  said  Frederick  Fothringham,  an 
annuity  of  400Z.  sterling ;  to  Mrs.  Ann  Porterfield  or  Pater- 
son,  wife  of  Lieutenant-colonel  Thomas  Paterson,  a  like 
annuity  of  400Z.  sterling ;  to  Mrs.  Margaret  Portei'field  or 
Buchanan,  an  annuity  of  200/.  sterling,  and  this  over  and 
above  and  in  addition  to  the  annuity  already  settled  on  the 
said  Mrs.  Margaret  Porterfield  or  Buchanan  by  me ;  which 
several  annuities  hereby  provided  I  direct  and  appoint  my 
said  trustees  or  trustee  to  pay  to  my  said  sisters  during  all  the 
days  of  their  respective  lives,  and  that  half-yearly,  commenc- 
ing payment  thereof  at  the  second  term  of  Whitsunday  or 
Martinmas  which  shall  happen  after  my  death,  for  the  year 
preceding  such  first  term  of  payment,  and  continuing  pay- 
ment thereafter  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  as  aforesaid,  during  the  lives  of  my  said  sisters 
respectively.  And  for  the  better  fulfilment  of  this  purpose, 
I  hereby  direct  and  appoint  my  said  trustees  or  trustee  to 
vest  and  lay  out  capital  sums  for  answering  the  aforesaid 
respective  annuities,  on  any  security  or  securities  which 
they  or  he  may  think  proper ;  and  in  the  event  that  — 

•  after  payment  of  my  debts,  fulfilment  of  the  obliga-    ♦  71 
tions  in  which  I  may  stand  bound  at  the  time  of  my 
death,  payment  of  the  expenses  attendant  on  the  execution 
hereof,  and  of  the  500/.  to  my  said  sister  Mrs.  Alexander — 
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the  residue  of  the  proceeds  of  my  futtdfl  tad  estate  shall  ooi 
be  suffici^Kit  far  yieldii^  the  foresaid  annuities  hereby  settled 
on  my  said  sisters,  then  it  is  my  meaning  and  intention  tha<; 
the  said  residue^  whatever  it  may  be,  shall  be  vested  and  laid 
out,  and  the  interest  of  dividenda  ariaing  therefrom  be  paid 
unto  and  divided  among  my  said  three  sisters,  Mrs.  Foth'^ 
ringham,  Mrs^^  Paterson,  and  Mra^  Buchanan,  during  their 
respective  lives,  in  the  same  proportions,  and  exactly  in  the 
same  terms  in  every  respect,  as  above  pointed  out  with  respect 
to  the  full  annuities  of  400/.,  400Z.,  and  2Q0i. ;  and  I  do  hereby 
direct  my  said  trustees  or  trustee  to  regulate  themeelvee 
accordingly," 

^'  Quinto.  In  the  event  of  there  being  any  of  the  proceeds 
of  my  said  funds  and  estate  remaining,  after  setting  apar^ 
capital  sums  sufficient  to  yield  the  three  annuities  of  400^., 
400Z.,  and  200{.  as  above  specified,  then  I  hereby  direct  my 
said  trustees  or  trustee  to  pay  such  surplus  — ^  together  with 
the  capital  sums  so  to  be  set  apart  for  answering  the  foresaid 
annuities,  as  and  when  such  capital  sums  become  tangible  by 
the  deaths  of  the  said  annuitants  respectively ;  or  in  the  event 
of  there  being  no  surplus,  then  the  capital  sums,  whatever 
their  amount  may  be,  so  to  be  vested  and  laid  out  as  afore- 
said, as  and  when  sucli  oapital  sums  become  tangible  as 
aforesaid  *^  to  and  among  Mary  Paterson,  Helen  Paterson» 
Alexander  Paterson,  and  Mary  Ann  Paterson,  all  children 
procreated  of  the  marriage  between  the  said  lieutenant* 
colonel  Thomas  Paterson  and  Mrs.  Ann  Porterfield  or 
♦  72    Paterson ;  -—  Buchanan,  *  •»—  Buchanan,  and 
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Buchanan,  all  daughters  of  the  said  Mrs.  Margaret 
Porterfield  or  Buchanan ;  equally  among  the  said  Mary, 
Helen,  Alexander,  and  Mary  Ann  Patersons,  — ^,  -^^-^  and 
-'^^^  Buchanans,  share  and  share  alike^  and  the  survivors  or 
survivor  of  them,  and  that  at  the  first  term  of  Whitsunday 
or  Martinmas  after  their  respectively  attaining  majority  or 
being  married,  whichever  of  these  events  shall  first  happen, 
or  as  soon  after  the  first  of  said  events  as  the  said  oapital 
sums  so  to  be  set  apart  for  answering  the  foresaid  annuities 
shall  become  tangible  by  and  through  the  deaths  of  the  said 
several  annuitant^  respectively  >  hereby  declaring,  that  until 
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such  geTeral  shares  become  payable,  the  interest  or  dividends 
of  each  share  riiaU  be  payable  to  the  above-named  peraons 
respectively,  for  their  maintenance  and  education.  But  I 
hereby  give  full  power  to  my  said  trnstees  or  trustee  to 
advance  the  whole  or  any  part  of  the  pritodpal  sum  falling 
to  the  share  of  the  said  jAJeanuider  Paterson,  if  they  or  he 
shall  judge  it  necessary,  for  his  outfit  or  establishment  in  the 
world ;  hereby  furtfac»'  dedariaig,  that  iu  the  event  of  the 
deaths  of  any  one  or  more  of  the  said  Mary,  Helen,  Alexander, 
and  Mary  Ann  Patereons,  or  ■■,  ■■■■■>  and  ^-^-^  Buchanans, 
before  ihe  term  of  payment  of  their  shares  as  aforesaid,  but 
that  such  deceasers  shall  leave  lawful  issue  of  their  bodies  in 
life,  and  which  issue  shall  be  in  life  at  the  time  their  father 
or  mother  would  have  been  entitled  to  have  received  payment 
of  their  shares  had  they  survived,  the  share  of  such  deceasing 
parent  shall  belong  to  and  be  paid  to  and  among  their  issue 
req[)ectively,  and  that  at  the  periods  at  which  such  deceasing 
parents  would  have  received  the  same  had  they  been  in 
life,"  &cv 

^^  Sext(K  In  tlie  event  that  the  residue  of  my  funds 
*and  estate,  after  payment  of  all  my  debts,  fulfilment  *  78 
of  all  oUigations  in  which  I  may  stand  bound  at  the  time 
of  my  death,  payment  of  the  expenses  attendant  on  the  exe- 
cution of  this  trust,  and  of  the  600Z.  to  my  sister  Mrs.  Alex- 
axider,  as  above  mentioned,  shall  amount  to  the  sum  of  15,000{. 
sterling  or  upwards,  then  I  hereby  direct  and  appoint  my  said 
trustees  or  trustee  to  pay  out  of  such  residue  the  sum  of  lOOOZ. 
sterling  to  each  of  George  and  Thomas  Patersons,  also  sons 
piocreated  of  the  marriage  between  the  said  Lieutenant- 
colonel  Thomas  Paterson  and  Mrs.  Ann  Porterfield  or  Pater- 
son  ;  but  if  such  residue  shall  be  under  the  above  sum  of 
15,000/.,  and  shall  not  be  less  than  the  sum  of  8000Z.,  then 
the  said  George  and  Thomas  Patersons  shall  only  be  entitled 
to  the  sum  of  500/.  sterling  each,  the  remainder  of  said  residue 
being  to  be  vested  and  laid  out  for  yielding  the  said  annuities 
hereby  provided  as  aforesaid ;  but  if  such  residue  shall  not 
amount  to  the  said  sum  of  8000/.,  then  it  is  my  meaning  and 
intention  that  the  said  George  and  Thomas  Paterscms  shaU  not 
be  entitled  to  receive  any  thing  whatever  under  this  deed." 
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Mr.  Porterfield  died  in  May,  1815.  Mrs.  Buchanan,  one 
of  the  annuitants,  predeceased  him.  Mrs.  Fothringham  and 
Mrs.  Paterson,  the  two  other  annuitants,  survived  him.  The 
former  of  these  died  in  March,  1834,  and  is  represented  in 
this  appeal  by  her  executors  as  respondents.  The  latter  is 
still  alive,  and  also  a  respondent  hereto. 

On  the  death  of  Mr.  Porterfield,  the  respondent  Pearson 
and  Mr.  Fothringham,  since  deceased,  accepted  the  trust,  and 
entered  upon  the  management  of  the  trust  estate,  the  amount 
of  which  exceeded  15,0002.,  but  did  not  turn  out  so  consider- 
able as  was  expected.  The  trustees,  however,  paid  Mrs. 
*  74  Fothringham  *  and  Mrs.  Paterson,  at  first  the  whole, 
and  thereafter  as  large  a  portion  of  their  several  annui> 
ties  as  the  funds  in  their  hands,  arising  from  the  annual 
revenues  of  the  estate,  would  admit  of. 

In  1833  a  considerable  portion  of  the  capital  fund  having 
become  divisible  among  the  legatees  in  consequence  of  the 
death  of  Mi*s.  Fothringham,  and  doubts  having  thereupon 
arisen  as  to  their  several  and  respective  rights,  a  process  of 
multiplepoinding  was  raised  in  the  Court  of  Session  by  the 
surviving  trustee,  the  respondent  Pearson,  for  the  purpose  of 
distributing  this  portion  of  the  funds,  and  of  having  the  rights 
and  interests  of  the  several  claimants  judicially  ascertained. 

Various  discussions  have  already  taken  place  in  that  pro- 
cess, and  have  given  occasion  to  a  former  appeal  to  this 
House,  (a)  These  former  proceedings  do  not,  however,  affect 
the  points  raised  in  the  present  case. 

(a)  Pearson  v.  Casamai jor,  Maclean  &  R.  685.  —  The  House  of  Lords 
in  that  appeal  and  cross-appeal  (varying  interlocutors  of  the  Court  of 
Session)  decided  that  the  legacies  of  1000/.  each  to  George  and  Thomas 
Paterson  (in  the  above  sixth  purpose  of  the  trust)  were  payable  to  them 
at  the  Whitsunday  and  Martinmas  after  the  testator's  death  ;  and  that 
the  sum  applicable  to  the  payment  of  the  annuities  (to  F.  and  P.)  was  the 
residue  of  the  trust  fund,  after  deducting  the  debts,  the  expenses  of  the 
trust,  the  legacy  of  500/.  to  Mrs.  Alexander,  and  the  two  legacies  payable 
to  George  and  Thomas  Paterson.  Their  Lordships  also  held  that  the 
shares  of  the  residuary  legatees  (named  in  the  fiftli  purpose  of  the  trust) 
did  not  vest  in  them  previous  to  the  death  of  the  annuitant  F.,  so  as  to 
enable  them  to  dispose  thereof.  —  See  the  order,  71  Journals  (for  1839), 
p.  504. 
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In  a  state  of  the  intromissions  of  the  trustees  with  the  trust 
funds,  lodged  in  that  process  under  the  orders  of  the  Court 
below,  credit  was  taken  for  the  payments  to  the  annuitants. 
Objections  having  been  lodged  to  that  state  of  accounts  by 
some  of  the  residuary  legatees  (the  present  appellants),  m 
respect  of  these  payments  as  well  as  on  several  other 
grounds,  *  and  a  record  having  been  prepared,  the  fol-    *  76 
lowing  interlocutor  was  pronounced  on  the  20th  of 
December,  1889:  "The  Lord  Ordinary  (Moncriepp),  having 
resumed  consideration  of  this  cause,  and  having  considered 
the  interlocutors  of  the  Court,  and  the  judgment  of  the  House 
of  Lords  as  applied  by  the  Court,  holds  the  state  of  the  trust 
accounts,  the  revised  objections  to  that  state  for  Miss  Jane 
Casamaijor  and  others,  and  the  revised  answers  to  those  objec- 
tions for  Alexander  Pearson,  as  now  duly  lodged ;  and  having 
heard  parties'  procurators  on  the  state  of  the  cause,  and  on 
the  said  objections  and  answers,  finds,  that  the  event  of  Mrs. 
Margaret  Porterfield  or  Buchanan,  one  of  the  annuitants  to 
whose  benefit  the  proceeds  of  the  trust  estate  were  in  the 
first  instance  appropriated,  having  died  before  the  testator, 
had  not  the  effect  of  vesting  in  the  residuary  legatees  any 
right  over  the  portion  of  the  capital  of  the  estate  or  its  pro- 
ceeds, which  must  otherwise  have  been  laid  out  for  securing 
an  annuity  of  200Z.  to  her  during  her  life,  except  in  so  far  as 
there  might  be,  during  the  lives  of  the  two  surviving  annui- 
tants, Mrs.  Fothringham  and  Mrs.  Paterson,  a  surplus  of  the 
annual  proceeds  of  the  whole  estate,  after  paying  in  full  to 
the  said  two  annuitants  the  annuities  of  400Z.  each  provided 
to  them,  in  conformity  to  the  findings  hereinafter  expressed : 
finds,  that  the  full  security  and  payment  of  these  annuities 
constituted  a  primary  and  preferable  burden  on  the  whole 
residue  of  the  trust  funds  and  estate,  after  deducting  the 
sums  necessary  for  paying  and  satisfying  the  testator's  debts 
and  obligations,  the  expenses  of  the  trust,  the  legacy  of  5002. 
to  Mrs.  Alexander,  and  the  two  legacies  of  10002.  each, 
payable  to  George  and  Thomas  Patersons:  and  finds,  that 
until  the  said  annuities  were  fully  satisfied,  so  far  as  the 
*  whole  interests,  dividends,  rents,  or  profits  of  the  said    *  76 
free  fund  or  estate  might  be  sufficient  for  that  purpose, 
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tio  tangiUe  or  divisible  enrplus  fond  could  arise  during  the 
Ufetime  of  the  tiro  atuDuitants  which  could  be  claimed  by  the 
reaiduarj  legatees. 

*^  Finds^  that  i&i  detertniniiig  what  shall  be  considered  as 
the  residue  of  the  said  trust  estate,  and  what  shall  be  con- 
sidered as  the  interest,  dividends,  rents,  or  prodnce  of  such 
estate,  primarily  impropriated  to  the  payment  of  the  said 
annuities,  the  whole  expenses  incurred  in  realizing  or  en* 
deaTouring  to  realise  and  convert  into  money  the  various 
subjects  constituting  the  trust  estate,  or  in  changing  the 
securities  thereof^  must  be  deducted  from  the  gross  ci^ital : 
finds,  that  the  ordinary  anaual  expense  of  managing  the  trust 
estate,  including  the  ordinary  expense  of  management,  and 
uplifting  the  rents  of  Ae  hedtable  estate  while  unsold,  must 
be  deducted  from  the  groes  annual  rents  or  profits  therecrf: 
but  finds,  that  all  exteaordinary  expenses  brought  upon  the 
trust  estate  in  the  course  of  such  management,  such  as  the 
expense  of  processes  for  the  division  of  a  commonty,  or  for 
augmentation  of  ministers'  stipends,  or  any  similar  expenses, 
must  be  deducted  from  the  capital  stock  of  the  estate. 

^^  Finds,  that  in  so  far  as  there  may  have  been  at  the  death 
of  Mrs.  Fothringham  any  aarrears  of  the  said  annuities  out^ 
standing  and  unpaid  to  her,  or  to  Mrs.  Paterson,  to  the  utmost 
extent  to  which  the  free  proceeds  of  the  funds  and  estate, 
estimated  in  conformity  to  the  judgment  of  the  House  of 
Lords  and  the  above  finding,  were  adequate  in  the  annual 
produce  thereof  to  the  full  payment  of  the  said  annuities,  such 
arrears  must  be  pidd  in  preference  to  any  claim  by  the  resid*- 
uary  l^atees :  and  finds^  that  in  case  there  may  have 
*  77  been  a  surplus  of  the  said  annual  produce  beyond  *  the 
payment  of  the  said  annuities  in  any  one  year,  or  more 
years,  preceding  the  death  of  Mrs.  Fothringham^  such  surplus 
must  be  applied  to  make  up  any  deficiency  thereof  in  other 
years  of  the  said  peiftod. 

^  Finds,  that  a  portion  of  the  capital  stock,  or  money  pre- 
viously appropriated  to  the  security  and  payment  of  the  said 
two  annuities,  but  which  has  been  set  free  by  the  death  of 
Mrs.  Fothringham,  one  of  the  said  annuitants,  must,  so  far  as 
necessary,  be  laid  out  for  securii^  to  Mrs.  Paterson,  the  sur- 
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viviDg  annuitant,  in  conjunction  with  the  remaining  sum 
already  invested,  the  full  payment  of  her  said  annuity  of 
400Z.  during  all  the  years  and  terms  of  her  life,  posterior  to 
the  term  for  which  the  annuity  to  Mrs.  Fothringham  was  last 
payable.  But,  in  respect  that  the  purpose  of  the  payment  of 
the  said  annuities  in  full  is  provided  for  solely  by  the  invest- 
ment of  capital  sums  sufficient  to  yield  an  equal  amount  in 
the  proceeds  thereof,  and  that  it  is  expressly  declared  in  the 
trust-deed  that  in  the  event  that '  the  residue  of  the  proceeds 
of  my  estate  shall  not  be  sufficient  for  yielding  the  foresaid 
annuities  hereby  settled,'  &c.,  the  testator's  ^meaning  and 
intention'  is,  that  the  residue,  whatever  it  may  be,  dfiall  be 
invested,  and  the  interest  or  dividends  thereof  paid  to  the 
annuitants  in  the  proportions  of  their  several  annuities,  finds 
that  there  is  no  warrant  in  the  trust-deed  for  applying 
any  part  of  the  capital  of  the  trust  estate  for  making  up  any 
deficiency  in  the  said  '  proceeds '  thereof,  for  paying  the 
emerging  annuities  as  they  fell  due  during  the  lives  of  the 
annuitants  respectively:  therefore  finds  no  claim  competent 
to  Mrs.  Paterson,  or  to  the  executors  of  Mrs.  Fothringham, 
for  simis  alleged  to  be  due  as  arrears  of  annuities  falling 
due  prior  to  Mrs*  Fothringham 's  death,  in  so  far  as 
it  may  appear  that  the  *  whole  interest,  dividends,  or  *  78 
profits  of  the  free  proceeds  of  the  estate  being  insuffi- 
cient for  the  payment  of  the  full  annuities,  were  paid  to 
them,  or  may  be  payable  under  the  previous  finding  of  this 
interlocutor,  proportionally,  according  to  the  terms  of  the 
trust-deed. 

"  Finds  no  sufficient  or  relevant  ground  set  forth  in  the 
process  for  impeaching  the  management  of  the  trustees  in  the 
exercise  of  the  discretion  committed  to  them  with  regard  to 
the  time  and  manner  of  bringing  the  heritable  property,  com- 
posing the  chief  part  of  the  trust  estate,  to  sale ;  and  finds 
that  the  trust  accounts,  as  between  the  pursuer  as  surviving 
trustee,  and  the  objectors  as  residuary  legatees,  must  be 
settled  and  adjusted  in  this  process  on  the  footing  of  the 
sale  and  previous  administration  having  been  in  this  respect 
duly  conducted :  and  before  further  answer,  at  the  desire  of 
both  the  parties,  remits  the  whole  accounts  of  the  pursuer 
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to  Mr.  W.  M.,  accountant  in  Eklinburgh,  with  instructions," 
&c.  (a) 

(a)  To  this  interlocutor  the  Lord  Ordinary  subjoined  a  note,  from 
which,  as  it  contains  an  exposition  of  the  views  on  which  his  judgment  is 
founded,  and  of  the  claims  of  the  competing  parties,  we  give  the  follow- 
ing extracts,  from  the  copy  thereof  annexed  to  the  printed  case  for  the 
respondents :  — 

*'  The  judgment  of  the  House  of  Lords  finds,  *  that  the  sum  applicable 
to  the  payment  of  the  annuities '  was  *  the  residue  of  the  said  trust-fund, 
after  deducting,'  &c.  It  is  rery  clear  to  the  Lord  Ordinary  that  this  can 
only  mean  that  the  residue  of  the  estate,  after  the  deductions  specified 
were  made,  that  is,  the  free  capital,  is  the  fund  the  annual  issues  and 
profits  of  which  are  to  be  applied  in  payment  of  the  annuities.  There 
might,  indeed,  have  been  an  ambiguity  in  the  terms  employed  in  the 
first  part  of  the  fourth  provision  of  the  trust,  by  which  the  annuities 
iEire  appointed,  because  in  general  annuities  given  as  special  legacies, 
where  no  other  intention  is  expressed,  may  be  preferable  over  the  whole 
capital  of  the  estate  :  but  when  the  whole  of  that  fourth  provision  is  read 
together,  there  can  be  no  ambiguity,  because  it  is  in  plain  words  provided 
that  capital  sums  are  to  be  invested  for  securing  and  paying  the  annuities, 
which  are  afterwards  to  be  paid  to  the  residuary  legatees  ;  but  that  *  in 
the  event  that  after  payment  of  my  debts,'  &c.,  *  the  residue  of  the  pro- 
ceeds of  my  funds  and  estate  shall  not  be  sufficient  for  yielding  the  fore- 
said annuities,'  &c.,  *■  then  it  is  my  meaning  and  intention  that  the  said 
residue,  whatever  it  may  be,  shall  be  vested  and  laid  out,  and  the  in- 
terest or  dividends  arising  therefrom  be  paid  unto  and  divided  among 
my  said  three  sisters,'  &c.,  in  the  same  proportions ;  and  the  testator 
directs  his  trustees  to  regulate  themselves  accordingly.  The  Lord  Ordinary 
cannot,  therefore,  entertain  any  doubt,  that  all  that  the  annuitants  could 
claim  is  either  full  payment  of  their  annuities,  or,  if  the  estate  did  not 
yield  so  much  in  annual  produce,  the  whole  interest,  dividends,  rents,  and 
profits  of  the  free  residue,  whatever  it  might  be  ;  and  the  judgment  of 
the  House  of  Lords  does  not  import  any  thing  else.  The  object  of  that 
judgment  was  singly  to  find  that  the  two  legacies  provided  to  George  and 
Thomas  Patersons  must  be  deducted  from  the  capital  before  striking  the 
residue,  as  well  as  the  debts,  expenses,  and  the  legacy  of  500/. 

*'  But,  on  the  other  hand,  there  can  be  as  little  doubt  that  the  full 
annuities  of  400/.  each  must  be  paid  to  the  annuitants,  in  so  far  as  the 
free  annual  proceeds  of  the  residue  of  the  funds  and  estate,  reckoned 
according  to  the  judgment  of  the  House  of  Lords,  were  or  might  be,  at 
any  time  during  their  lives  respectively,  sufficient  for  satisfying  tliem. 
Therefore,  the  Lord  Ordinary  has  no  doubt  that  the  arrears  of  the  annu- 
ities unpaid  must  be  made  good,  in  so  far  as  there  are  any  funds  in  the 
hands  of  the  trustee  which  consist  of  rents,  profits,  interest  or  dividends 
accruing  from  the  trust  estate  in  any  of  the  years  during  which  both  the 
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Against  this  interlocutor  reclaiming  notes  were  mutu- 
ally presented  by  both  parties  to  the  second  *  division  of   *  79 

rights  of  annuity  subeisted  ;  although  in  particular  years  the  annuities 
may  have  been  paid  in  full,  while  there  was  a  deficiency  in  other  years. 

**  The  Lord  Ordinary  thinks  it  very  clear  that  there  is  no  ground  for 
the  plea  that  the  annuity  which  was  prorided  to  Mrs.  Buchanan  must  be 
considered  as  a  burden  on  the  proceeds  of  the  trust  estate,  to  diminish  the 
fund  for  payment  of  the  annuities  to  Mrs.  Fothringham  and  Mrs.  Pater- 
son.  That  annuity  neyer  existed,  having  completely  lapsed  by  Mrs. 
Buchanan  having  predeceased  the  testator.  But  still  the  full  annuities  of 
400/.  each  were  provided  to  Mrs.  Fothringham  and  Mrs.  Faterson,  and 
are  found  to  have  been  primary  and  preferable  burdens  on  the  whole  pro- 
ceeds of  the  estate.  The  real  meaning  of  the  plea  of  the  objectors  is,  that 
the  benefit  of  Mrs.  Buchanan's  predecease  is  to  accrue  to  them  as  residu- 
ary legatees,  although  there  should  be  a  defalcation  in  the  annuities  to 
Mr6.  Fothringham  and  Mrs.  Faterson  ;  in  other  words,  that  these  annu- 
ities shall  not  be  preferable  over  the  proceeds  of  the  estate,  but  that  the 
residuary  legatees  shall  be  preferable  to  them  pro  tanto.  The  Lord 
Ordinary  conceives  this  to  be  contrary  both  to  the  express  words  of  the 
settlement  and  to  the  final  judgment  of  the  Court  and  the  House  of  Lords. 
Mrs.  Faterson  and  Mrs.  Fothringham's  executors  are  asking  nothing  in 
the  right  of  Mrs.  Buchanan,  or  as  emerging  to  them  by  her  death ;  for 
nothing  ever  was  vested  in  her,  and  therefore  nothing  could  so  emerge. 
They  are  asking  simply  their  own  annuities  and  no  more  ;  and  though  the 
proceeds  appropriated  to  the  payment  of  them  are  greater  in  consequence 
of  their  being  relieved  of  the  annuity  intended  for  her,  they  are  still 
nothing  else  but  the  proceeds  of  the  estate  over  which  their  claim  is  pref- 
erable, aye,  and  until  their  full  annuity  shall  be  satisfied. 

**  As  Mrs.  Faterson  is  still  surviving,  the  Lord  Ordinary  thinks  it 
clear  that  her  full  annuity  of  400/.  must  be  paid  de  futuro,  although  the 
proceeds  of  the  estate  may  have  been  insufficient  before  Mrs.  Fothring^ 
ham's  death  to  pay  both  the  annuities  in  full.  For  her  right  remains 
just  what  it  was,  a  preferable  claim  over  the  whole  proceeds  of  the  estate^ 
though  the  fund  is  enlarged  by  the  death  of  Mrs.  Fothringham. 

*'  The  only  question  on  which  the  Lord  Ordinary  entertains  rQal  doubt 
is,  how  far  there  is  a  just  claim  over  the  now  enlarged  proceeds  of  the 
estate  to  make  up  retro  the  deficiencies  in  the  annual  proceeds  to  pay  the 
two  annuities  during  Mrs.  Fothringham's  life.  It  is  with  some  difficulty 
that  he  has  come  to  be  of  opinion  that  this  part  of  the  claim  is  not  well 
founded.  In  the  case  of  Mrs.  Fothringham's  executors,  it  can  hardly  be 
maintained  ;  for,  attending  particularly  to  the  words  of  the  settlement,  it 
is  evident  that  the  preference  given  to  the  annuities  was  over  the  annual 
proceeds  of  the  estate  only,  and  that  there  is  no  warrant  for  applying  any 
part  of  the  capital  to  make  up  those  annuities.  But  to  give  Mrs.  Fothring- 
ham's executors  any  part  of  the  proceeds  accruing  after  her  annuity  had 
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the  Court.     The  appellants,  in  their  note,  prayed  their 
*  80    Lovdships  to  recall  and  alter  the  interlocutor,  *  '*  except 

ceased,  would  reaUy  be  to  apply  part  of  the  capital  otherwise  deYolving 
on  the  residuary  legatees,  to  make  up  her  annuities  during  her  life  ;  or, 
in  another  view,  it  would  be  to  allow  her  executors  to  draw  annuities 
after  her  whole  right  to  them  had  fallen  by  her  death.  The  question  ib 
much  nicer  in  the  case  of  Mrs.  Paterson,  she  being  still  alive,  and  in  a 
situation  to  say  that  the  whole  free  proceeds  at  any  time  arising  should 
still  be  appropriated  to  the  full  payment  of  her  annuity  from  the  begin- 
ning. The  Lord  Ordinary  is  sensible  of  the  difficulty  of  denying  effect  to 
this.  But  on  the  whole,  considering  the  anxious  terms  of  the  provision 
for  the  payment  of  proportional  sums  only  out  of  the  proceeds  existing, 
and  the  clause  regulating  the  effect  of  the  failure  of  one  annuitant,  he 
does  not  think  that  on  a  fair  construction  it  can  be  held  to  have  been  the 
testator*s  intention  to  give  such  a  retroactive  effect  to  the  increase  of 
the  funds  by  the  death  of  an  annuitant. 

*^  The  Lord  Ordinary  sees  no  sufficient  groimd  laid  in  this  process  for 
any  claim  on  the  part  of  the  objectors  against  the  trustee  personally  on 
account  of  his  administration,  or  the  delay  in  the  sale  of  the  estate,  &c. 
But  undoubtedly  the  accounts  of  the  trustee  rendered  must  be  duly 
audited.  And  the  Lord  Ordinary  certainly  thinks  that  there  are  several 
matters  involved  in  them  which  do  require  investigation,  &c. 

'*•  A  point  of  some  difficulty  was  in  the  end  debated  before  the  Lord 
Ordinary,  viz.,  in  what  manner  the  expenses  of  management  of  the  trust 
estate  should  be  charged  against  the  fund  ;  that  is,  whether  against  the 
capital,  or  against  the  annual  produce  of  that  capital?  It  is  clear  enough 
that  the  expression  in  the  trust-deed,  *  the  residue  of  the  proceeds  of  my 
funds  and  estates,'  means  the  residue  of  capital  after  the  subjects  are 
converted  into  money,  or,  at  any  rate,  the  residue  of  the  stock  of  the 
estate  after  the  appointed  deductions  are  made  from  it ;  and  so  the  House 
of  Lords  have  understood  it ;  and  therefore  it  is  very  clear  that  all 
the  expense  incurred  in  bringing  it  into  that  state  must  be  charged 
against  the  capital  of  the  fimd,  according  to  the  express  terms  of  the 
deed,  and  the  judgment  of  the  House  of  Lords.  But  the  difficulty,  which 
was  not  at  all  under  the  view  of  that  House,  or  at  all  contemplated  in  the 
particular  finding,  is,  that  there  was  an  heritable  estate,  which  could  not 
in  any  view  be  sold  in  an  instant,  and  which  was  not,  in  fact,  sold  for 
many  years  ;  and  the  material  question  relates  to  the  expense  of  managing 
that  estate  in  the  mean  time,  &c.  On  the  whole,  the  Lord  Ordinary  has 
come  to  be  of  opinion  that  the  rents  cannot  be  reckoned  as  surrogatum  for 
interest  or  dividends,  till  after  deducting  the  ordinary  expenses  required 
for  producing  those  rents ;  but  that  all  extraordinary  charges  occurring 
must  be  deducted  from  the  capital  when  ultimately  realized,"  &c.  —  [For 
the  other  parts,  here  omitted,  of  this  note,  and  of  the  interlocutor  to  which 
they  were  applied,  see  2  Dunlop,  B.  M.  &  D.  (2d  series),  1020  and  1023.] 
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in  BO  far  as  it  finds  or  imports  that  no  part  of  either  the 
capital  of  the  trust  estate,  or  of  *  the  proceeds  thereof  *  81 
posterior  to  Mrs.  Fothringham's  death,  is  applicable  to 
the  payment  of  such  annuities  as  became  due  prior  to  her 
death ;  that  the  ordinary  annual  expense  of  management  must 
be  deducted  from  the  gross  annual  rents  or  profits ;  and  that 
in  this  process  the  trust  account  between  the  pursuer  and  the 
residuary  legatees  must  be  settled  and  adjusted  on  that  foot* 
ing :  and  except  also,  in  so  far  as  it  remits  to  the  accountant 
to  report  generally  what  is  the  true  state  of  the  account 
between  the  pursuer  and  the  parties  severally  interested  in 
the  trust  estate."  And,  '^  (1st.)  To  find  that  on  the 
death  of  the  testator  two-tenth  *  parts  of  the  capital  of  *  82 
the  free  residue  of  the  trust-funds  became  tangible  and 
divisible  among  the  residuaiy  legatees ;  (2d.)  To  find  that  at 
least  any  surplus  of  the  capital  of  the  free  trust-fuuds  at  the 
time  of  the  testator's  death,  beyond  what  was  then  necessary 
for  securing  the  annuities  payable  to  Mrs.  Fothringham  and 
Mrs.  Paterson,  did  then  become  tangible  and  divisible  among 
the  said  residuary  legatees ;  (3d.)  To  find  that,  at  all  events, 
any  surplus  of  the  annual  proceeds  of  the  free  residue  of  the 
trust  estate,  which  has  existed  in  any  year  or  years  during  the 
subsistence  of  the  trust,  beyond  what  was  necessary  for  satis? 
fying  the  annuities  payable  for  such  year  or  years  respectively, 
was  not  claimable  by  the  annuitants  to  make  up  deficiencies 
in  other  years,  but  that  the  same,  with  the  interest  thereof, 
belongs  to  the  said  residuary  legatees ;  and  (4th.)  To  find 
that  no  greater  amount  of  the  trust  expenses  is  chargeable  on 
the  capital  than  what  would  have  been  a  burden  on  the  said 
capital,  bad  the  estate  been  disposed  of  tempestive  in  terms  of 
the  trust-deed ;  and  to  remit  to  the  accountant  to  report  in 
eonfonnity  with  such  findings." 

The  recl$un)ing  note  presented  for  the  respondents,  the 
trustees  and  executors  of  Mrs.  Fothringham,  and  for  Mrs. 
Paterson,  prayed  the  Court  to  recall  and  alter  the  said  inter- 
locutor, ^^  in  so  far  f),s  it  finds  that  the  expenses  of  managing 
the  trust  estate,  and  uplifting  the  rent^  thereojp,  ought  to  be 
deducted  from  the  ipconie  of  the  funds  falling  to  the  annui- 
tants, aad  not  &om  the  capital  of  the  residue  of  the  estate ; 
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and  in  so  far  also  as  it  finds  that  there  is  no  claim  competent 
to  the  executors  of  Mrs.  Fothringham,  or  to  Mrs.  Paterson, 
to  be  paid  the  arrears  of  annuity  due  to  them  prior  to  Mrs. 
Fothringham's  death,  out  of  the  income  of  the  trust- 
*  83  funds  subsequent  to  that  *  event:"  and  "to  find  that 
the  expenses  of  managing  the  trust  estate,  and  uplifting 
the  rents,  ought  to  be  deducted  from  the  capital  of  the  trust 
estate,  so  as  to  affect  the  residuary  legatees,  and  not  the 
annuitants;  and  also  to  find  that  these  reclaimers  are  entitled 
to  have  the  income  of  the  trust  estate  arising  subsequent  to 
the  death  of  Mrs.  Fothringham  applied  in  payment  of  the 
arrears  of  annuity  which  fell  due  previous  to  that  event." 

The  second  division  of  the  Court,  upon  advising  the  re- 
claiming notes,  pronounced,  on  the  6th  of  June,  1840,  the 
following  interlocutor :  — 

"  The  lords,  having  advised  the  reclaiming  notes  for  the 
parties,  and  heard  counsel  thereon,  alter  the  interlocutor  of 
the  Lord  Ordinary,  in  so  far  as  it  finds  no  claim  competent  to 
Mrs.  Paterson  for  sums  alleged  to  be  due  as  arrears  of  annu- 
ities falling  due  prior  to  Mrs.  Fothringham's  death,  in  so  far 
as  it  may  appear  that  the  whole  interests,  dividends,  or  pi*ofits 
of  the  free  proceeds  of  the  estate  being  insufficient  for  the 
payment  of  the  full  annuities,  were  paid  to  Mrs.  Fothringham 
and  Mrs.  Paterson,  or  may  be  payable  under  the  previous 
finding  of  the  Lord  Ordinary's  interlocutor,  proportionally, 
according  to  the  terms  of  the  trust-deed :  and  find  that  Mrs. 
Paterson  is  entitled  to  payment  of  the  whole  arrears  of 
annuity  due  to  her  out  of  the  interest,  dividends,  or  profits 
of  the  free  proceeds  of  the  whole  trust  estate  accruing  during 
her  own  lifetime:  quoad  ultra^  adhere  to  the  interlocutor 
reclaimed  against,  and  refuse  the  desire  of  both  reclaiming 
notes,  reserving  all  questions  of  expenses,  and  decern." 

The  appeal  was  against  that  interlocutor,  and  also  against 
the  Lord  Ordinary's  interlocutor,  except  as  before  ex- 
*  84    cepted  in  the  appellants'  reclaiming  note.    *The  appel- 
lants were  the  daughters  of  Mr.  J.  A.  Casamaijor  and 
Mary  Paterson,  now  deceased,  the  first  named  residuary 
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legatee  in  the  fifth  purpose  of  the  trust  disposition ;  and  also 
Mrs.  Rynd,  the  only  surviving  daughter  of  Mrs.  Buchanan, 
mentioned  in  the  trust  disposition.  The  respondents  were 
the  surviving  trustee  and  another,  as  executors  of  Mr.  Foth- 
ringham  ;  and  the  surviving  annuitant,  Mrs.  Paterson. 

April  26. 

The  Attorney-General  and  the  Lord  Advocate,  for  the 
appellants.  —  The  granter  conveyed  all  his  estate  and  effects 
(except  his  entailed  estate)  to  the  trustees,  and  directed 
them,  **  as  soon  after  his  death  as  conveniently  might  be,"  to 
sell  the  whole  property  so  conveyed,  and  receive  the  prices 
for  the  purposes  of  the  trust ;  and  the  whole  settlement  was 
penned  on  the  assimiption  that  the  sales  would  accordingly 
be  made.  If  the  trustees  had  converted  the  whole  property 
as  so  directed,  there  would  then  be  a  large  surplus  fund 
immediately  divisible  among  the  residuary  legatees.  But  the 
trust  estate  (the  heritable  part  of  it)  was  not  sold  until  1834, 
after  Mrs.  Fothringham's  death ;  and  it  would  appear  from 
the  pleadings  that,  in  that  line  of  conduct,  the  two  annui- 
tants were  acting  in  concert  with  the  trustees.  From  the 
granter's  death  up  to  1884,  the  whole  free  annual  produce  of 
the  trust  estate,  although  in  some  years  greater  than  the 
amount  of  the  two  annuities,  fell  short  of  that  sum  on  an 
average  of  the  whole  period.  It  is  admitted  by  both  the 
judgments  of  the  Court  below,  that  Mrs.  Fothringham's 
representatives  are  not  entitled  to  insist  that  the  difference 
between  one-half  of  these  free  annual  proceeds  and  the  annu- 
ity of  400/.  shall  be  paid  to  them  out  of  the  revenue  of 
the  trust  estate,  after  *  her  death.  The  Lord  Ordinary,  *  85 
by  his  interlocutor,  found  that  Mrs.  Paterson  was  in  the 
same  predicament ;  but  his  Lordship,  after  being  transferred 
to  the  Inner  House,  pending  these  proceedings,  changed  his 
opinion,  and  he  and  the  Lord  Justice  Clerk,  the  only  other 
Judge  then  present,  came  to  the  conclusion  that  the  arrears 
of  Mrs.  Paterson's  annuity  were  payable  out  of  the  revenue 
of  the  trust  estate  accruing  subsequently  to  Mrs.  Fothring- 
ham's death.  Now  the  appellants  submit  that,  during  the 
period  prior  to  Mrs.  Fothringham's  death,  the  annuity  pay- 
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able  to  Mrs.  Paterson  was  limited  by  the  trust-deed  to  the 
free  annual  proceeds  of  a  certain  proportion  of  the  trust 
estate,  and  that  she  is  not  entitled  to  have  her  annuity  for 
that  period  made  up  to  400^.  a  year  from  the  annual  pro- 
ceeds of  the  trust  estate  aooruing  subsequent  to  Mrs.  Fothring-* 
ham's  death.  The  claim  proceeds  on  a  palpable  misreading 
of  the  fourth  purpose  of  the  trust,  and  is  expressly  excluded 
by  the  terms  of  the  fifth  purpose  of  it,  which  further  shows 
that  the  proportion  of  the  capital  of  the  trust  estate  which 
Mrs.  Paterson  was  entitled  to  have  set  apart  for  providing 
her  annuity,  did  not  become  larger  after  Mrs.  Fothringham'a 
death  than  it  was  during  her  Ufetime. 

In  the  reference  to  the  accountant,  instructions  ought  to 
have  been  given  to  him  to  ascertain  and  state  whether,  at  the 
death  of  the  testator,  the  free  capital  of  the  trust  estate  was 
more  than  sufficient  for  procuring  investments  for  providing 
the  full  annuities  ;  because,  if  it  was  more  than  sufficient,  the 
surplus  which  then  existed  ought  to  be  dealt  with  as  a  fund 
then  divisible  among  the  residuary  legatees,  and  a  sum  cor- 
responding with  the  subsequent  interest  of  such  a  fund,  if 

any,  ought  to  be  held  to  belong  to  those  legatees  and 
*  86   not  to  the  annuitants ;  at  all  *  events,  any  surplus  of 

the  annual  proceeds  of  the  trust  estate  found  to  exist  iii 
any  year  during  the  subsistence  of  the  trust,  beyond  what 
was  necessary  for  satisfying  the  annuities  payable  for  that 
year,  was  not  claimable  by  the  annuitants  to  make  up  defi-* 
oiencies  in  any  other  year,  but  the  same,  together  with  the 
interest  thereon,  belongs  to  the  fiars  of  the  residue. 

Upon  the  true  construction  of  the  trust  disposition  and 
settlement,  a  sum  equal  to  two-tenth  parts  of  the  capital  of 
the  trust  estate  (that  is,  in  the  proportion  of  2002.,  the  annu- 
ity to  Mrs.  Buchanan,  who  predeceased  the  testator,  to  the 
two  annuities  of  400Z.  and  400Z.  to  the  surviving  annuitants) 
became  on  the  testator's  death  divisible  among  the  legatees 
of  the  residue,  and  each  of  the  surviving  annuitants  became 
entitled  only  to  four-tenths  of  that  capital.  That  is  an 
additional  reason  for  now  directing  the  accountant  to  ascer*^ 
tain  the  amount  of  the  capital  of  the  trust  estate,  after  pay** 
ment  of  the  charges  directed  by  the  three  first  purposes  of 
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the  trust.  Had  Mrs/ Buchanan  surviyed  the  testator,  and 
died  after  the  uivestments  directed  by  the  trust-deed  for  pre- 
▼iding  for  the  three  annuities  had  been  made,  the  whole  of 
the  sum  invested  for  paying  her  annuity  wouM  have  become 
tangible  on  her  death,  and  payable  to  the  residuary  legatees, 
and  no  part  of  it  or  of  the  subsequent  revenue  arising  from 
it  could  have  accrued  to  the  surviving  annuitants.  It  ought 
not  to  be  assumed  upon  any  direction  in  the  trust-deed  that, 
because  Mrs.  Buchanan  died  before  the  testator  expected,  he 
intended  to  deprive  the  legatees  of  the  residue  of  the  benefit 
of  that  part  of  the  trust-fund  until  the  termination  of  one  or 
both  of  the  other  annuities.  The  appellants  therefore  submit 
that  only  eight-tenth  parts  of  the  free  residue  of  the 
trust  estate  should  have  been  *  vested  for  the  annuities  *  87 
of  Mrs.  Fothringham  and  Mrs.  Paterson,  and  that  the 
other  two-tenths  must  be  accounted  for  to  the  residuary 
legatees. 

Mr,  Pembei'i^m  and  Mr»  J}o^fiaJd8ony  for  the  respondents.  — 
The  primary  object  of  the  trust  was  to  secure  the  annuities 
directed  by  the  testator  to  be  paid  to  his  sisters,  after  pay** 
meut  of  debts,  expenses  of  management,  and  certain  favoured 
l^acies.  The  requisite  sums  were  appointed  to  be  stocked 
out,  if  there  was  a  suflGLciency  of  assets  for  the  purpose ;  or 
in  the  event  of  a  deficiency,  the  whole  residue  of  his  estate, 
real  and  personal,  was  to  be  invested,  so  that  the  interest 
ariaing  therefrom  should  be  appUed  to  the  payment  of  the 
annuitants.  The  division  of  the  residue  among  the  residuary 
legatees  formed  the  subject  of  a  subsequent  provision,  which 
was  not  to  receive  effect  untU  the  annuities  were  fully  satis^ 
fied.  It,  however,  occurred  to  the  testator  as  an  event  not 
unlikely  to  happen,  that  his  property  might  not  be  sufficient 
to  yield  the  full  annuities ;  accordingly,  it  was  declared  by 
the  trust-deed  to  be  his  meaning  and  intention  that  the  resi* 
due,  whatever  it  might  be,  should  be  vested,  and  the  interest 
ariaing  therefrom  divided  among  his  three  sisters  during 
their  respective  lives,  in  the  same  proportions  and  the  same 
terms  as  the  full  annuities.  In  the  event  so  provided  for 
(which  has  actually  happened),  the  trustees  were  not  di«* 
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rected  to  stock  out  a  particular  sum  to  meet  the  pa3aneut  of 
each  separate  annuity :  on  the  contrary,  they  were  directed 
to  invest  the  whole  residue,  so  that  the  interest  might  be 
divided  generally  among  the  annuitants.  The  object  of  the 
testator  being  to  secure  the  full  annuities  to  his  sisters 

*  88    in  so  far  as  his  funds  permitted,  it  was  the  *  plain  mean- 

ing of  this  last  provision  to  secure,  on  the  death  of  any 
of  them,  the  accruing 'benefit  to  the  others,  so  as  to  ena- 
ble them  to  draw  their  full  annuities.  The  interest  and 
dividends,  which  were  insufiScient  to  pay  the  full  annuities 
to  the  three  sisters,  were,  on  the  death  of  any  of  them,  to 
continue  as  a  fund  for  general  division  among  those  that 
remained. 

Although  Mrs.  Buchanan's  death  was  known  to  the  tes- 
tator, he  made  no  corresponding  change  in  his  settlements. 
He  knew  that,  by  the  operation  of  law,  the  same  result  would 
be  attained  as  if  he  had  added  a  codicil  declaring  that  the 
bequest  of  the  annuity  in  her  favour  was  cancelled  in  respect 
of  her  death.  The  settlement  must  be  construed  with  refer- 
ence to  the  circumstance  that  he  was  in  the  full  knowledge 
of  her  death,  and  that  the  annuity  bequeathed  to  her  had 
thereby  lapsed  and  become  inoperative.  What  course,  then, 
were  the  trustees  bound  to  follow  on  the  testator's  death  ? 
K  his  fortune  had  been  large,  they  might  have  made  separate 
investments  of  sums  sufficient  to  meet  the  annuities  of  Mrs. 
Fothringham  and  Mrs.  Paterson ;  but  it  would  have  been 
absurd  for  them  to  have  invested  any  sum  to  meet  the  annuity 
of  Mrs.  Buchanan,  whos^  death  superseded  this  part  of  the 
direction  to  them.  As  the  annuity  in  her  favour  had  lapsed, 
they  were  bound  to  look  to  the  interests  of  the  remaining 
annuitants  in  the  first  instance,  and  to  invest  what  funds 
were  in  their  hands  for  payment  of  them.  In  the  face  of  the 
express  provision  to  pay  Mrs.  Fothringham  and  Mrs.  Paterson 
annuities  of  400Z.  each,  and  to  lay  out  capital  sums  for  answer- 
ing them,  the  trustees  would  not  have  been  warranted  in 
making  any  hypothetical  allocation  of  the  funds  with 

*  89    a  view  to  provide  for  an  annuity  to  *  Mrs.  Buchanan, 

which  could  never  be  demanded.    In  consequence  of 
her  predecease,  they  were  bound  to  pass  over  altogether  the 
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annuity  to  her  just  as  much  aa  if  her  name  had  been  obliter- 
ated from  the  deed,  and  to  distribute  the  whole  dividends 
between  Mrs.  Fothringham  and  Mrs.  Paterson  to  the  extent 
of  enabling  them  to  receive  their  full  annuities. 

The  proposition  of  the  appellants  that  two-tenth  parts  of 
the  capital  of  the  free  residue  of  the  trust-funds  at  the  tes- 
tator's death  were  instantly  divisible  among  the  residuary 
legatees,  is  founded  on  the  fallacy  of  overlooking  altogether 
the  circumstance  that  Mrs.  Buchanan  predeceased  him ;  but 
even  had  she  survived  him,  the  respondents  would  have 
maintained  that  no  part  of  the  capital  sum  could  have  become 
tangible  so  long  as  what  remained  was  not  sufficient  to  answer 
the  remaining  annuities.  But  all  difficulty  is  obviated  under 
the  circumstances  which  nave  actually  happened.  No  portion 
of  the  trust-funds  ever  could  have  been  invested  for  behoof 
of  Mrs.  Buchanan,  and  hence  no  part  of  them  ever  became 
^'  tangible  "  by  her  death,  so  as  to  be  the  subject  of  division 
among  the  residuary  legatees.  The  fifth  purpose  of  the  trust, 
on  which  the  appellants  rely,  in  nowise  supports  the  infer- 
ences in  law  which  have  been  attempted  to  be  deduced 
from  it. 

By  the  former  judgment  of  this  House,  the  residue  of  the 
estate  to  be  set  apart  for  the  annuities  consisted  of  the  free 
capital,  after  deduction  of  the  testator's  debts  and  obligations, 
the  expenses  of  the  trust,  the  legacy  of  500Z.  to  Mrs.  Alex- 
ander, and  the  two  legacies  payable  to  George  and  Thomas 
Paterson.  For  some  time  after  the  testator's  death,  the 
trustees  conceived  themselves  warranted  in  paying  the  full 
annuities  of  400Z.  to  Mrs.  Fothringham  and  Mrs.  Pater- 
son. *  At  that  time  they  did  not  know  they  were  bound  *•  90 
to  make  deduction  of  the  two  legacies  to  George  and 
Thomas  Paterson.  The  funds  in  their  hands  consisted  chiefly 
of  heritable  property ;  the  rents  fell,  and  the  trustees  then 
restricted  the  annuities  to  800Z.  from  1828  until  Whitsunday, 
1834,  being  the  first  term  after  Mrs.  Fothringham 's  death.  In 
this  way  large  arrears  of  annuity  were  due  to  her  at  her  death, 
and  are  still  due  to  Mrs.  Paterson ;  and  so  the  Court  below 
properly  found  that  these  parties  respectively  have  a  valid 
claim  for  their  arrears  of  annuity,  in  so  far  as  there  was  any 
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surplus  interest  accruing  from  the  trust  estate  during  any  of 
the  years  while  their  annuities  subsisted.  The  express  proyi- 
sions  of  the  trust-deed  led  to  the  same  conclusion.  The 
residue,  whatever  it  might  be,  was  to  be  vested,  and  the 
interest  and  dividends  arising  thereon  to  be  paid  to  and 
divided  among  the  annuitants :  it  is  nowhere  declared  that 
the  interest  and  dividends  drawn  during  each  year  should  be 
appropriated  exclusively  to  the  annuities  of  that  particular 
year.  At  first,  the  Lord  Ordinary  limited  the  claim  for 
ari^ears  to  the  surplus  arising  in  the  years  preceding  1834, 
when  Mrs.  Fothringham  died.  This  finding  of  the  inter- 
locutor was  varied  in  the  Inner  House,  and  it  was  found  that 
Mrs.  Paterson,  the  surviving  annuitant,  ^^  is  entitled  to  pay- 
ment of  the  whole  arrears  of  annuity  due  to  her  out  of  the 
interest,  dividends,  or  profits  of  the  free  proceeds  of  the 
whole  trust  estate  accruing  during  her  own  lifetime."  In 
this  alteration  of  the  judgment.  Lord  Moncbieff,  who  by 
that  time  had  become  one  of  the  Judges  in  the  Inner  House, 
concurred. 

The  rights  of  the  annuitants  cannot  be  affected  by  the  delay 

of  the  trustees  to  bring  the  heritable  property  of  the 
*  91    testator  sooner  to  sale.     That  delay  is  *  well  accounted 

for  by  reason  of  the  situation  of  that  property  rendering 
a  sale  of  it  impossible,  without  great  disadvantage^  before 
1834. 

April  29. 

The  Lord  Chancellor. — This  case,  which  has  been  unfort- 
unately the  subject,  a  second  time,  of  appeal  to  your  Lord- 
ships* House,  raises  a  question  of  some  difficulty,  from  the 
obscurity  of  the  mode  of  expression  which  has  been  adopted 
by  the  author  of  the  trust-deed  upon  which  the  question  arises. 
With  regard  to  the  former  appeal,  I  shall  only  observe  that 
nothing  that  was  decided  upon  that  occasion  can  have  the 
slightest  reference  to  the  present  case.  It  regarded  totally 
different  interests  and  different  parts  of  the  trust-deed.  The 
circumstances  which  gave  rise  to  the  present  question  are 
shortly  these :  Provision  was  made  in  this  trust-deed  for  three 
annuities ;  and,  subject  to  the  payment  of  those  annuities,  a 
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gift  was  made  to  certain  persons  who  were  entitled  to  the 
residue  of  the  estate.  The  testator  had  three  sisters;  one 
sister  died  before  his  own  death.  The  provision  was  that  the 
property  should  be  sold,  and  the  proceeds  invested  in  suffi- 
cient sums  to  provide  for  the  payment  of  those  annuities. 

Now,  one  question  raised  was  whether  the  amount  which 
would  have  been  necessary  to  provide  for  the  annuity  of  the 
sister  who  predeceased  the  testator,  was  or  was  not  to  be  a 
fund  applicable  to  the  payment  of  the  other  annuities,  or 
whether  it  was  to  go  immediately  to  those  who  were  to  take 
in  remainder  upon  the  death  of  the  annuitants  ?  The  short 
answer  to  that  question  is,  that  the  annuity  having  lapsed  by 
the  previous  death  of  the  legatee,  at  the  moment  of  the  death 
of  the  author  of  the  trust  there  was  no  such  annuity 
*  and  no  such  legacy.  That  sum  therefore  was  a  fund  *  92 
applicable  to  pay  those  legacies  and  annuities  which 
remained  t  the  legacies  and  annuities  which  remained  were 
the  two  annuities  of  400?.  each  to  each  of  the  surviving 
sisters.  The  deed  therefore  must  be  read  and  construed  as  if 
there  was  no  such  disposition  in  it.  Upon  that  point  there 
does  not  appear  to  be  any  difficulty  whatever,  and  I  apprehend 
it  to  be  quite  clear  that  the  Court  of  Session  was  right  in 
holding  that  the  property  which  existed  at  the  time  of  the 
testator's  death  was  applicable  to  pay  the  two  annuities  of 
400/.  each. 

But  the  difficulty  arose  here.  The  testator  had  directed 
the  property  to  be  sold,  and  out  of  the  proceeds  of  the  sale 
sufficient  sums  to  be  invested  to  answer  those  two  annuities 
and  the  legacies.  His  death  took  place  many  years  ago,  and 
the  property  was  not  sold :  it  remained  in  the  character  of 
land,  and  produced  an  income  which,  it  appears,  for  the  first 
year  after  the  death  was  more  than  sufficient  to  pay  the  annui- 
ties of  400?.  to  the  two  sisters,  but  which  at  a  subsequent 
time  did  not  produce  sufficient  to  pay  those  two  annuities. 
Nothing,  however,  was  done.  No  sale  took  place ;  no  appli- 
cation was  made  by  the  annuitants  to  have  a  sale ;  no  appli- 
cation was  made  by  the  residuary  legatees  to  have  a  sale ;  but 
the  property  remained  as  land  for  several  years.  To  the 
extent  of  the  income  of  the  land,  whatever  was  produced 
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after  paying  the  prior  charges  was  paid  over  to  the  annui- 
tants, leaving  at  first  a  surplus,  and  subsequently  not  pro- 
ducing enough  to  pay  the  annuities.  Then  one  of  the  two 
annuitants  —  one  of  the  sisters — died,  and  the  surviving  sister 
makes  this  claim,  which  has  been  recognized  by  the  Court  of 
Session  (the  Court  of  Session  differing  in  this  respect 

*  93    from  the  *  opinion  first  expressed  by  the  Lord  Ordinary), 

namely,  that  the  surviving  sister  has  not  only  a  title  to 
the  income  which  may  arise  from  one-half  of  the  property 
which  was  devoted  to  the  payment  of  that  annuity,  but  that 
she  has  a  title,  as  against  the  moiety  released  by  the  death  of 
the  other  sister,  to  be  paid  the  arrears  of  the  annuity  which 
were  not  paid  out  of  the  proceeds  of  the  land  at  the  time  of 
the  testator's  death.  Another  claim  was  made,  that  the  sur- 
plus income  which  arose  in  the  first  year  after  the  death  of 
the  testator  is  also  applicable  to  pay  the  subsequent  deficien- 
cies. The  Court,  however,  has  decided  that  this  is  a  privilege 
belonging  to  the  surviving  sister  alone,  and  that  the  represent- 
atives of  the  sister  who  is  dead  are  boimd  to  take  that  which 
the  estate  produces,  and  have  no  claim  against  any  part  of 
the  property  for  the  payment  of  the  deficiency. 

I  cannot  but  think  that  there  has  not  been  that  accurate 
attention  paid  by  the  Court  below  to  the  terms  in  which  this 
property  is  devoted  to  the  payment  of  the  annuities,  and  in 
which  it  is  afterwards  given  over,  which  might  have  been 
bestowed  on  them,  and  which,  if  understood  in  the  sense  in 
which  I  understand  them,  would  have  prevented  all  the  diffi- 
culty which  has  arisen  in  the  Court  below  in  dealing  with 
these  minute  points  of  the  case ;  inasmuch  as,  according  to 
the  construction  which  I  put  upon  this  instrument,  there  is 
no  room  left  for  raising  these  minor  points.  It  is  clear  that 
the  testator  contemplated  two  events.  It  is  clear  that  he 
contemplated  an  immediate  sale:  he  directs  an  immediate 
sale.  It  is  contrary  to  his  intentions,  and  contrary  to  the 
expectation  he  entertains,  that  an  immediate  sale  should  not 
take  place. 

Perhaps,  before  I  advert  to  the  particular  language 

*  94    *  used  in  this  instrument,  I  may  recall  to  your  Lordships' 

recollection  the  rule  which  has  been  established  in  this 
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country  after  some  difficulty  and  some  doubt,  but  which  is 
now  fully  recognized,  and  which  is  the  only  rule  by  which 
questions  of  this  sort  can  be  determined  with  any  thing  like  cer* 
tainty  or  any  thing  like  justice  to  the  parties.  It  frequently  hap- 
pens that  what  a  testator  contemplates  does  not  take  place :  he 
intends  land  to  be  converted  into  money,  or  money  into  land, 
and  he  gives  directions  accordingly,  and  those  directions  are  not 
acted  upon ;  and  after  many  years  having  passed,  the  ques- 
tion arises  how  the  interests  of  the  parties  are  to  be  arranged  ; 
not  entirely  according  to  the  directions  of  the  testator,  because 
he  has  given  no  directions  with  respect  to  the  state  of  circum- 
stances that  has  arisen ;  but  how  the  intentions  of  the  testa- 
tor are  best  to  be  carried  into  effect  with  regard  to  the  state 
of  circumstances  which  has  arisen  subsequently  to  his  death  ; 
because  of  necessity  the  Court  must  adopt  some  course  of 
arranging  the  interests  of  the  parties.  ^  You  cannot  arrange 
them  exactly  as  the  testator  intended,  because  the  facts  are 
different  from  what  he  contemplated.  The  Court  is,  there- 
fore, under  the  necessity  of  adopting  some  course  with  refer- 
ence to  the  intention  of  the  testator,  and  with  reference  to 
what  is  just  between  the  parties.  I  allude  to  the  doctrine 
laid  down  in  the  case  of  Sitwell  v.  Bernard;  (a)  and  there 
are  many  other  cases  in  which  a  similar  difficulty  has  occurred. 
In  that  case  the  testator  intended  that  all  the  moneys  should 
be  converted  into  land :  that  was  the  declared  intention  of 
the  author  of  the  trust ;  and  contemplating  that  to  take  place, 
and  intending  that  to  take  place  soon  after  his  death,  and 
*  intending  to  impose  upon  the  parties  claiming  under  *  95 
his  will  a  motive  to  stimulate  them  to  carry  his  inten- 
tions into  effect,  he  gave  the  whole  of  his  estate  in  trust,  and 
directed  his  income  to  accumulate  till  land  should  be  pur- 
chased ;  he  directed  the  money  to  be  invested  in  land,  and 
then  gave  a  tenancy  for  life,  with  remainder  over,  in  the  land 
to  be  pmrchased.  Many  years  elapsed  and  no  land  was  pur- 
chased ;  the  property  remained  as  the  testator  had  left  it,  in 
the  shape  of  money ;  and  the  question  arose,  what  was  to  be 
done  with  it  ?    It  was  quite  contrary  to  the  testator's  declared 

(a)  6  Ves.  520  ;  see  also  the  notes,  pp.  528,  520. 
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intention  that  any  party  should  derive  any  benefit  from  the 
fund  60  long  as  it  remained  in  the  shape  of  money ;  but  the 
Court  held,  that  as  it  had  remained  in  the  shape  of  money, 
and  there  had  never  been  a  conversion  of  it,  it  was  necessary 
to  adopt  some  middle  course  in  order  not  to  defeat  the  obvious 
intention  of  the  author  of  the  gift ;  namely,  that  the  tenant  for 
life  should  derive  some  benefit.  And  the  Court  directed  the 
accumulation  to  cease  after  the  expiration  of  the  first  year  after 
the  death  of  the  testator,  considering  that  a  reasonable  time 
within  which  the  intentions  of  the  testator  ought  to  have 
been  earned  into  effect,  and  directed  the  income  of  the  fund 
so  existing  to  be  paid  to  the  party  who  was  tenant  for  life  of 
the  land  :  thus  departing  from  the  terms  of  the  author  of  the 
gift,  but  doing  that  which,  under  all  the.  circumstances,  ap-^ 
peared  to  be  most  consistent  with  his  intentions.^ 

In  the  present  case,  there  is  a  direction  to  convert  the  land 
into  money ;  and  when  converted  into  money,  after  setting 
apart  funds  to  meet  the  amount  of  the  annuities  of  400^.  a  year 
each,  the  surplus  wad,  in  so  many  words,  given  over  to  the 

legatees.  Now,  it  is  obvious,  that  by  not  converting 
*  96    the  land  into  money,  *  the  chance,  which  the  testator 

contemplated,  of  the  proceeds  of  the  estate  being  more 
than  was  necessary  to  meet  the  annuities,  and  of  there  being, 
therefore,  a  fund  applicable  to  the  immediate  payment  of  the 
residuary  legatees,  would  not  come  into  operation,  because  it 
never  could  be  ascertained  that  there  was  such  a  fund,  and 
therefore  there  could  be  no  such  claim  enforced  till  after  the 
sale  took  place ;  and  therefore  to  that  extent  they  were  dis- 
appointed and  postponed.  Those  who  claimed  the  annuities 
had  reason  to  be  content,  because  it  was  immaterial  to  them 
whether  the  annuities  came  out  of  the  land  or  out  of  the 
money,  provided  there  was  suflScient.  So  long,  therefore,  as 
there  was  sufficient  income  out  of  the  land,  they  received 
what  it  was  intended  they  should  receive.  But  when  that 
income  failed,  and  the  produce  of  the  estate  was  not  sufficient 
to  pay  the  annuities,  they  had  the  remedy  in  their  own  hands ; 
they  might  then  have  insisted  upon  the  execution  of  this 

1  See  1  Jannan  Wills  (3d  Eng.  ed.),  571-578,  7M. 
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trast,  and  upon  the  sale  of  the  estates,  in  order  that  they 
might  have  the  benefit  of  having  a  fund  which  probably 
wonld  have  produced  more  income  in  the  shape  of  money 
than  whilst  it  existed  in  the  shape  of  land,  in  order  to  pay 
the  annuities  which  the  land  was  to  pay.  But  they  took  no 
such  step :  they  received  the  income  of  the  land  so  far  as  it 
woidd  go.  They  permitted  the  property  to  remain  in  the 
state  in  which  the  testator  had  left  it,  but  which  he  had 
directed  to  be  changed  into  another  form,  for  the  purpose  of 
securing  the  payment  of  the  annuities. 

The  question  therefore  is,  whether,  independently  of  the  par- 
ticular terms  of  the  gift,  to  which  I  have  adverted ;  whether, 
if  there  had  been  more  doubt  upon  those  terms  than  in  my 
opinion  there  is,  the  fair  justice  of  the  case  between  the 
parties  would  not  *  be  to  act  upon  the  rule  established  *  97 
in  Sitwell  v.  Bernard  and  the  other  cases  (referred  to  in 
the  report  of  that  case),  that,  if  the  parties  choose  to  permit 
the  property  to  remain,  contrary  to  the  intention  of  the  testa- 
tor, in  the  state  in  which  he  left  it,  but  which  he  had  directed 
to  be  changed,  they  should  take  it,  for  better  or  for  worse,  in 
the  situation  in  which  they  leave  it ;  and  are  not  eiltitled  at 
a  future  time  to  pay  themselves  in  fuU,  to  the  prejudice  of 
those  who,  if  the  property  had  been  converted  at  the  time  the 
testator  directed,  might  at  least  have  had  a  chance  of  having 
a  share  in  it,  and  who,  in  all  probability,  would  at  that  time 
have  had  a  share.^  Therefore,  independently  of  the  particu- 
lar provisions  of  this  deed,  I  should  have  thought  the  justice 
between  the  parties  would  have  been  to  let  them  receive  such 
income  as  the  land  would  produce,  imtil  the  period  of  con- 
version, and  to  give  them  no  title,  either  as  against  the  future 
income  of  the  fund,  or  as  against  the  capital  of  the  fund  that 
has  not  been  converted,  for  the  purpose  of  making  up  the 
former  deficiency  of  the  fund. 

Your  Lordships  will  just  permit  me  to  call  your  attention 
to  the  extraordinary  consequence  of  yielding  to  this  claim. 
The  first  year   after  the  death  of  the  testator,  the  land 

*  See  Peiry  Trusts,  §§  549-551 ;  Lewin  Trusts  (5th  Eng.  ed),  247, 
248,  249. 
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produced  more  than  enough  to  pay  the  annuities.  Now, 
supposing  there  were  2002.  more  than  enough  to  pay  the 
annuities,  the  claim  is  that  that  surplus  fund  is  to  be  held 
liable  to  make  good  the  deficiency  in  any  future  year.  A 
deficiency  might  not  occur  for  twenty  or  thirty  years ;  the 
land  might  have  been  sufficient  to  keep  down  the  annuities, 
and  only  just  sufficient;  or  it  might  have  produced  more. 
Then  was  that  accumulating  surplus  income  to  be  held  de 
anno  in  annum^  by  the  trustees,  because  perchance, 
*  98  twenty  years  hence,  the  land  might  not  *  produce  suf- 
ficient to  pay  the  annuities  ?  And  yet,  according  to  the 
claim  made  by  these  annuitants,  that  would  be  the  conse- 
quence. If  they  have  a  claim  of  lien  to  answer  future  defi- 
ciencies, the  trustees  would  not  then  be  warranted  in  paying 
the  surplus  over  to  the  legatees.  In  what  a  situation  then 
would  the  legatees  be  ?  They  are  entitled  immediately  to 
receive  the  surplus  of  the  fund  beyond  what  is  necessary  to 
pay  the  annuities,  but  they  would  be  prohibited  from  receiv- 
ing the  surplus  beyond  what  is  necessary  to  pay  them ;  and 
the  fund  is  to  be  retained  during  the  continuance  of  the  lives 
of  the  annuitants,  in  order  to  meet  the  possible  chance,  more 
or  less  remote,  of  the  land  not  being  sufficient  to  pay  the 
annuities.  It  seems  quite  impossible  that  such  a  construction 
should  be  adopted,  leading  to  such  extravagant  consequences. 
In  point  of  fact,  there  has  been  no  one  year  in  which  a  sur- 
plus has  been  found  beyond  the  first  two  or  three  years.  But 
that  makes  no  difference  in  principle ;  it  only  shows  how 
extravagant  the  proposition  would  be,  to  consider  the  annu- 
itants as  entitled  to  the  surplus  of  one  year,  in  order  to 
meet  the  deficiencies  of  future  years.. 

But  when  we  come  to  see  what  it  is  that  the  testator  has 
directed  upon  the  face  of  this  deed,  it  appears  to  me  that 
these  considerations  may  be  thrown  out  of  view ;  because,  as 
I  construe  this  instrument,  it  is  this :  Upon  the  sale  of  the 
estate,  if  the  fund  was  sufficient  to  secure  the  annuities  of 
400?.  each,  an  event  which,  undoubtedly,  the  testator  con- 
templated, then  there  would  be  capital  sums  invested  suffi- 
cient for  that  purpose  ;  and  then  any  surplus  of  the  proceeds 
of  the  estate  and  those  capital  sums  so  invested,  when  made 
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tangible,"  as  the  expression  is,  by  the  death  of  the 
annuitants,  were  to  be  paid  over  to  the  residuary  *  lega-  *  99 
tees.  But  the  testator  had  the  prudence  not  to  confine 
his  view  to  that  event  only,  because  he  contemplated  the 
possibility  of  the  proceeds  of  the  sale  of  the  estate  not  being 
sufficient  to  secure  the  whole  amount  of  those  annuities  ;  and 
he  then  directs  that  in  that  event,  there  being  no  surplus, 
the  whole  of  the  proceeds  of  the  sale,  after  paying  the  prior 
charges,  shall  be  invested,  be  the  amount  what  it  may ;  and 
that  the  income  arising  from  that  fund,  which  is  assumed  to 
be  inadequate  to  pay  the  annuities  of  400?.  to  each  of  the 
sisters,  shall  be  divided  between  the  sisters  in  the  same  pro- 
portion in  which  they  would  be  entitled  to  the  full  income, 
provided  it  had  been  sufficient  to  pay  the  annuities ;  and 
then,  upon  the  death  of  each  of  the  annuitants,  either  the 
whole  fund  which  shall  have  produced  sufficient  to  pay  the 
400?-  to  her,  or  the  amount  of  the  fund,  whatever  it  might 
be,  should  in  that  event  be  paid  over  to  the  residuary  lega- 
tees. 

If  that  be  the  construction  of  the  deed,  then  it  excludes 
all  the  other  questions,  because  the  event  then  has  hap- 
pened ;  a  deficient  fund  exists,  a  fund  not  sufficient  to 
pay  the  whole  of  the  annuities.  Upon  the  death  of  one  of 
the  annuitants,  that  portion  of  the  fund  which  was  set 
apart  to  answer  her  annuity  is  to  go  over  to  the  residuary 
legatees.  Then  what  claim  can  the  surviving  annuitant 
have  against  the  income  of  that  portion,  to  pay  up  her 
own  annuity,  which  had  faUen  into  arrear?  It  is  quite 
obvious  that  there  cannot  be  both  claims :  if  it  is  liable  to 
make  up  the  deficiency  of  the  fund  to  pay  the  annuity, 
then  it  cannot  go  over  to  residuary  legatees.  If,  then,  the 
construction  of  this  instrument  be  that,  supposing  the  whole 
fund  to  be  inadequate  to  the  payment  of  the  annuities,  yet, 
upon  the  death  of  one  of  the  annuitants,  a  portion  of 
the  *  capital  of  the  fund  is  to  go  over  to  the  residuary  *  100 
legatees,  then  all  claim  of  the  surviving  annuitant  to 
that  released  portion  of  the  fund  must  necessarily  fail,  accord- 
ing to  the  construction  I  put  upon  this  deed.  It  is  also  free 
from  the  argument  which  was  pressed  at  the  bar,  and  which 
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seems  to  have  been  rather  assumed  in  the  Court  below ; 
namely,  that  in  the  event  of  the  fund  being  sufficient,  it  was 
not  to  be  divided  into  different  investments  to  atlswer  the 
different  annuities,  but  was  to  remain  in  one  fund,  and  the 
annuities  to  be  charged  upon  that  gross  fund.  Now,  if  the  tes- 
tator has  directed  that,  on  the  supposition  of  the  fund  not 
being  sufficient,  upon  the  death  of  one  of  the  annuitants  the 
fund  answerable  to  that  one's  annuity  shall  go  over,  it  is  not 
very  material  whether  the  fund  was  to  remain  as  one  aggre- 
gate fund,  or. whether  the  fund  was  to  be  divided  ;  though, 
undoubtedly,  the  intention  would  be  more  manifest  if  it 
appeared  upon  the  face  of  the  instrument  that  the  fund  even 
in  that  case  was  to  be  divided,  and  to  be  set  apart  to  answer 
the  annuities  of  the  remaining  annuitants.  According  to  the 
construction  I  put  upon  this  instrument,  however,  he  has 
directed,  in  case  of  deficiency,  the  fund  itself  to  be  appropri- 
ated according  to  the  shares  and  proportions  to  which  the 
annuitants  would  have  been  entitled,  had  there  been  a  suf- 
ficient fund.  The  case  is  the  same  —  there  is  no  difference 
in  the  result  —  as  if  he  had  directed  that  the  share,  whether 
a  divided  share  or  an  undivided  share,  applicable  to  the 
annuity  of  one  of  the  sisters,  was  to  go  over  in  the  event  of 
the  death  of  that  sister  to  the  residuary  legatee,  and  not  to 
be  a  fund  to  make  good  the  annuity  of  the  surviving  annui- 
tant, to  the  extent  of  forming  a  fund  which  might  be  ade- 
quate to  the  purpose. 
*101  *Now,  before  the  particular  words  used  are  referred 
to,  there  is  another  part  of  the  instrument  only  neces- 
sary to  be  adverted  to,  for  the  purpose  of  showing  how  much 
it  was  in  the  contemplation  of  the  author  of  the  deed  that  the 
property  might  not  be  found  adequate  or  nearly  adequate  to 
pay  those  annuities  of  4002.  and  the  legacies.  He  directs,  in 
a  subsequent  part  of  the  deed,  that  two  legacies  of  10002. 
each  should  be  paid,  according  to  the  construction  of  this 
instrument,  in  priority  to  the  application  of  the  funds  to 
secure  the  annuities ;  that  is  to  say,  if  the  residue  amoimts 
to  a  certain  sum,  15,000Z.,  then  the  two  legatees  were  to  have 
lOOOZ.  each ;  but  if  the  residue  was  under  15,0002.  and  not 
less  than  80002.,  then  they  were  to  have  5002.  each.  He  con- 
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templated  therefore  the  possibility  of  that  event ;  and  he  also 
contemplated  that  there  might  be  less  than  80002.,  and  then 
they  were  to  have  no  legacy  at  all.  Now  I  will  suppose  that 
it  was  exactly  8000Z.  If  it  came  exactly  to  SOOOJ.,  then  the 
two  legatees  were  to  have  600Z.  each ;  they  therefore  were 
to  have  lOOOZ.  out  of  the  80002.,  7000Z.  remaining  to  answer 
annuities  of  10002.  a  year.  '  It  is  quite  clear,  for  it  runs  through 
the  whole  instrument,  that  he  contemplated  not  only  the  case 
of  there  not  being  enough  to  pay  the  lOOOZ.  a  year,  but  of 
there  being  a  fund  very  inadequate  indeed  to  meet  those 
charges.  With  that  present  to  his  mind,  and  guarding  against 
both  alternatives,  he  makes  his  provisions.  He  directs  the 
property  to  be  sold,  and  directs,  ^^  In  the  event  that  after 
payment  of  my  debts,  fulfilment  of  the  obligations  in  which 
I  may  stand  bound  at  the  time  of  my  death,  payment  of  the 
expenses  attendant  on  the  execution  hereof,  and  of  the  5002. 
to  my  said  sister  Mrs.  Alexander,  the  residue  of  the 
proceeds  of  my  funds  and  estate  shall  not  be  *  suffi-  *  102 
cient  for  yielding  the  foresaid  annuities  hereby  settled 
on  my  said  sisters  "  (he  had  before  provided  for  there  being 
sufficient,  he  now  provides  for  there  not  being  sufficient), 
^*  then  it  is  my  meaning  and  intention  that  the  residue,  what- 
ever it  may  be,  shall  be  vested  and  laid  out,  and  the  interest 
or  dividends  arising  therefrom  be  paid  unto  and  divided 
amongst  my  three  sisters,  Mrs.  Fothringham,  Mrs.  Paterson, 
and  Mrs.  Buchanan,  during  their  respective  lives,  in  the  same 
proportions,  and  exactly  in  the  same  terms  in  every  respect, 
as  above  pointed  out  with  respect  to  the  full  annuities  of 
4002.,  4002.,  and  2002." 

Now  here  he  directs,  not  merely  that  the  annuities  shall 
be  paid  in  those  proportions,  but  he  directs  that  in  case  of  a 
deficiency  the  residue  shall  be  invested,  and  the  income  paid 
in  the  same  proportions  and  exactly  in  the  same  terms.  How 
is  that  direction  to  be  complied  with  ?  Why,  if  there  were 
but  two  annuitants,  as  the  annuities  were  equal,  equal  sums 
were  to  be  invested,  and  equal  annuities  to  be  paid.  Whether 
the  sum  amoimted  to  only  70002.,  or  to  what  was  sufficient 
to  pay  the  annuities  of  4002.,  was  perfectly  immaterial.  What- 
ever it  was,  the  sisters  were  to  share  it  equally  between 
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themselves.  The  intentions  of  the  testator,  and  his  direc- 
tions, were  applicable  to  the  one  case  as  well  as  to  the  other ; 
the  only  difference  being,  that  the  income  of  the  sisters 
would  depend  upon  the  amount  of  the  fund.  In  no  other 
respect  were  the  directions  of  the  testator  to  be  varied  by  the 
circumstance  of  the  estate  producing  more  or  less  money. 
That  is  the  principal  direction;  and  then  he  goes  on,  ^^And 
I  do  hereby  direct  my  trustees  to  regulate  themselves  accord- 
ingly." 

Then  comes  the  fifth  provision,  which  gives  the 
*  103  funds  over.  '*  Quinto.  In  the  event  of  there  being  *  any 
of  the  proceeds  of  my  said  funds  and  estate  remaining 
after  setting  apart  capital  sums  sufficient  to  yield  the  three 
annuities  of  400Z.,  4002.,  and  2007.,' as  above  specified,  then  I 
hereby  direct  my  said  trustees  to  pay  such  surplus,  together 
with  the  capital  sums  so  to  be  set  apart  for  answering  the 
foresaid  annuities,  as  and  when  such  capital  sums  become 
tangible  by  the  death  of  the  said  annuitants  respectively." 
So  far  he  has  provided  for  the  event  of  the  capital  being  suffi- 
cient to  meet  the  annuities ;  and  he  has  directed  what  is  to 
be  done  with  the  surplus,  if  any,  together  with  the  capital 
sums  invested,  when  they  become  tangible  by  the  death  of 
the  annuitants.  Now,  he  is  about  to  provide  for  the  other 
contingency,  of  the  fund  being  inadequate  for  this  purpose  : 
"  or,  in  the  event  of  there  being  no  surplus,  then  the  capital 
sums,  whatever  their  amount  may  be,  as  to  be  invested  and 
laid  out  as  aforesaid,  as  and  when  such  capital  sums  become 
tangible  as  aforesaid."  Then  what  is  the  second  alternative  ? 
He  has  presented  us  with  two  alternatives.  In  the  early  part 
of  the  instrtmient  he  has  directed  the  investment  of  capital 
sums  sufficient  to  answer  the  purpose  of  the  annuities ;  and  if 
there  be  not  sufficient,  he  has  directed  an  investment  of  the 
residue,  whatever  it  may  be,  to  answer  the  annuities  pro  tanto. 
Then  in  the  gift  over  he  says,  if  there  be  a  surplus,  the  sur- 
plus, together  with  the  capital  sums  so  invested,  when  become 
tangible  by  the  death  of  the  annuitants,  is  to  go  over ;  or,  in 
the  other  event,  of  the  funds  invested  not  being  sufficient  to 
pay  the  annuities,  then  the  capital  sums  become  tangible  by 
the  death  of  the  annuitants,  are  to  go  over.  That,  my  Lords, 
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is  precisely  what  has  happened,  although  the  property  has  not 
been  sold,  and  the  money  not  invested.  It  has  been 
hitherto  an  inadequate  fund,  *  and  it  cannot  be  con-  *  104 
tended,  that,  if  the  estate  had  been  sold  and  had  pro- 
duced a  fund  inadequate  to  pay  the  annuities  in  full,  —  that, 
if  in  that  event  the  residuary  legatees  had  been  entitled  to 
one-half  of  the  residuary  fund  on  the  death  of  one  of  the 
sisters,  they  would  not  be  entitled  to  one-half  of  the  fund, 
when  it  is  not  converted  into  money.  If  that  could  not  be  con- 
tended in  the  event  of  the  fund  being  invested,  it  is  quite 
clear  that  it  could  not  be  contended  in  the  present  circum- 
stances of  the  fund  not  being  invested.  If  the  right  con- 
struction of  the  sentence  be  that,  in  the  event  of  the  fund 
being  deficient,  there  nevertheless  shall  be  an  investment  of 
the  fund,  whatever  it  may  be,  to  answer  the  annuities  pro 
tanto^  then  th^  whole  is  intelligible :  but  if  that  be  not  the 
right  construction,  it  is  not  very  easy  to  understand  or  to 
decide  the  meaning  of  the  terms  of  the  instrument.  But  how 
does  that  affect  the  claims  of  the  annuitants  ?  The  fund  is 
answerable  to  pay  the  annuities  equally;  each  annuitant, 
therefore,  is  entitled  to  one-half,  whether  it  exists  as  one 
fund  or  whether  it  is  divided.  It  is  difficult  to  see  how  that 
can  affect  the  claim  of  either  of  the  annuitants  to  receive  out 
of  the  future  income  of  the  other  what  shall  remain  unsatis- 
fied  by  the  produce  of  the  estate.  Whether  the  one  construc- 
tion or  the  other  be  correct,  I  apprehend  that  the  testator  has 
sufficiently  declared  that  the  parties,  if  they  cannot  get  the 
whole  amount  of  the  annuities,  must  take  the  income  which 
the  fund  will  produce,  whatever  it  may  be,  and  that  upon 
the  death  of  one  of  the  annuitants  the  fund  which  thus 
becomes  tangible  shall  go  over  to  the  legatees  ;  and  with  that 
declaration  your  Lordships  probably  will  think  it  right  to 
vary  the  interlocutor  which  has  been  appealed  from.  The 
better  way  will  be  to  declare  that  to  be  the  construc- 
tion *  which  your  Lordships  put  upon  this  instrument,  *  105 
and  to  refer  it  back  to  the  Court  of  Session  to  app]y 
tJiat  declaration  to  the  interlocutor  to  be  pronounced. 

This  case  presents  some  difficulty.    In  the  first  place,  with 
regard  to  the  interlocutor  of  the  Lord  Ordinary,  which  is  left 
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untouched  by  the  Court  of  Session,  except  so  far  as  it  is 
altered  with  regard  to  Mrs.  Paterson's  claim  to  future  arrears 
of  the  annuity,  I  am  not  quite  sure  that  I  entirely  follow  all 
the  provisions  of  that  interlocutor.  The  expressions  are  not 
sufficiently  distinct  to  enable  me  to  understand  how  far  the 
learned  Judge  intends  to  go.  For  instance,  the  second  find- 
ing ^^  finds,  that  the  full  security  and  payment  of  these  annu- 
ities constituted  a  primary  and  preferable  burden  on  the 
whole  residue  of  the  trust  funds  and  estate,  after  deducting 
the  sums  necessary  for  paying  and  satisfying  the  testator's 
debts  and  obligations,  the  expenses  of  the  trust,  the  legacy  of 
6002.  to  Mrs.  Alexander,  and  the  two  legacies  of  lOOOZ.  each, 
payable  to  George  and  Thomas  Patersons."  That  is  perfectly 
correct,  according  to  my  view  of  the  case,  if  it  is  confined  to 
each  year  ;  but  it  appears  to  me  impossible,  from  the  language 
used,  to  ascertain  whether  the  learned  Judge  meant  to  con- 
fine it  to  each  year,  or  whether  he  meant  to  say  that  the  fund 
is  answerable  during  the  whole  continuance  of  the  trust  to 
make  good  those  annuities.  If  that  be  the  meaning,  then  I 
differ  from  the  learned  Judge. 

The  Attorney-General  suggested  the  importance  of  an 
express  declaration  of  their  Lordships  on  that  subject,  in  the 
order  of  the  House. 

The  Lord  Chancellor.  —  It  will  be  quite  explicit  if  the 
House  declare  the  true  construction  of  the  instrument 
*  106  to  be  that,  although  the  income  was  inadequate  *  to 
pay  the  annuities,  upon  the  death  of  one  of  the  annu- 
itants one-half  of  the  fund  went  over  to  the  residuary  lega- 
tees ;  and  it  precludes  the  possibility  of  the  income  of  that 
fund  being  applicable  to  any  other  purpose. 

The  Lord  Ordinary  thought  that  the  arrears  of  neither  of 
the  annuities  were  to  be  paid.  When  the  case  came  before 
the  Court  of  Session,  they  were  of  opinion  that  Mrs.  Paterson 
was  entitled  to  payment  of  the  whole  arrears  of  the  annuity 
due  to  her.  But  it  appears  to  me  that  it  will  be  quite  free 
from  all  doubt,  if  the  House  declare  that,  during  the  con- 
tinuance of  the  trust,  the  annuitants  can  only  divide  the 
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income  of  the  estate  as  far  as  it  will  go ;  and  that  upon  the 
death  of  one  of  them,  the  share  that  was  invested  to  secure 
the  payment  of  that  annuity  went  over  to  the  residuary 
legatees.  That  would  exclude  aU  the  other  questions ;  and 
I  thmk  the  better  way  will  be  to  make  these  declarations, 
and  then  to  refer  it  back  to  the  Court  of  Session  to  apply 
them. 

[It  was  ordered  accordingly,  that  the  interlocutors  be 
reversed  and  altered  to  the  extent  necessary  to  give  effect  to 
the  following  declaration ;  viz.,  ^^  that  Mrs.  Fothringham  and 
Mrs.  Paterson  were  entitled  to  payment  of  their  annuities  of 
400/.  each,  only  as  far  as  the  free  annual  proceeds  of  the  trust 
fund,  during  the  year  for  which  such  annuities  were  payable, 
were  sufficient  for  the  payment  thereof;  but  that  when  in 
one  year  the  free  proceeds  exceeded  in  amount  the  two  annu* 
ities  of  400Z.  each,  such  excess  belonged  to,  and  became 
divisible  among,  the  residuary  legatees  ;  that  upon  the  death 
of  Mrs.  Fothringham,  one-half  of  the  capital  of  the  trust  fund 
became  divisible  among  the  residuary  legatees  ;  and  that  from 
the  death  of  Mrs.  Fothringham,  Mrs.  Paterson  is  entitled  to 
the  free  income  in  each  year  of  one-half  of  the  capital  of  the 
trust  fund ;  but  in  any  one  year  when  such  free  income 
exceeds  400Z.,  such  excess  shall  belong  to  the  residuary  lega- 
tees." And  it  was  further  ordered,  that  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as 
ahall  be  just  and  consistent  with  this  declaration  and  judg- 
ment.] 
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•107  •GORDON  V.  GRAHAM- 

1841. 

Lieutenant-Colonel  John  Gordon     .    .    .    Appellant. 
John  Graham,  and  James  Graham  his  Son    Re8p(mdenU. 

Landlord  and  Tenant.     Seqtieatration.    Assignation.    BiU  of 

JEJxceptions. 

A  landlord  having  obtained  sequestration  of  his  tenants'  crop  and  stock 
for  arrears  of  rent,  the  tenants'  agent  offered  to  advance  the  arrears 
and  expenses  on  the  landlord's  granting  him  assignation  to  the  seques- 
tration ;  and  on  the  landlord's  declining,  repeated  his  offer  to  pay  the 
whole  money  for  nvhich  warrant  had  been  taken  to  sell.  The  landlord 
after  four  days  accepted  the  offer,  and  engaged  to  grant  the  agent  the 
assignation,  to  the  end  he  might  operate  his  payment  from  the  tenants. 
In  an  action  for  damages  brought  by  the  tenants  against  the  landlord, 
an  issue  having  been  directed  to  try  **  whether  he  had  wrongfully 
failed  to  relieve  the  crop  and  stock  from  the  sequestration,  to  their 
injury,"  the  Judge  at  the  trial  directed  the  jury  that  the  sequestra- 
tion ought  to  have  been  withdrawn  after  the  tenders,  and  not  having 
been  withdrawn  till  the  expiration  of  four  days  after  the  second  tender, 
the  landlord  was  in  law  responsible  to  the  tenants.  An  exception  to 
that  direction  was  disallowed  by  the  Court  of  Session,  not  affirming 
that  the  Judge  was  right  on  the  point  of  law,  but  holding  the  direction 
to  be  warranted  by  the  circumstances.  — 

Held  by  the  Lords  (reversing  that  judgment),  that  unless  the  law  as  laid 
down  by  the  Judge  was  correct,  his  direction  was  exceptionable,  and 
could  not  be  supported  on  any  grounds  dehors  the  bill  of  exceptions. 

In  the  Lord  Chancellor's  opinion,  the  offers  made  by  the  agenl^  did  not 
r^e  a  responsibility  on  the  landlord  to  withdraw  the  sequestration. 

Quocre,  whether  a  landlord  is  bound  by- any  offers  to  assign  sequestration 
of  his  tenant's  stock  to  a  third  party. 

May  3,  1841. 

The  appellant,  by  tack,  dated  the  2d  of  January,  1833, 

let  to  the  respondents  the  lands  of  Egypt,  near  Edinburgh, 

consisting  of  forty-one  acres,  for  nineteen  years,  from 

*  108  *  the  22d  of  November,  1882,  at  the  yearly  rent  therein 

mentioned,  payable  by  equal  portions  at  Candlemas 

and  Lammas,  the  first  payment  to  be  at  Candlemas,  1834,  &c., 
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with  legal  interest  of  the  said  termly  payments  till  paid.  The 
appellant  thereby  bound  himself  to  put  the  whole  houses  and 
buildings  on  the  farm  in  good  tenantable  condition,  and  by  the 
then  next  term  of  Whitsunday  to  put  the  fences  round  the  same 
in  good  order ;  the  respondents  also  binding  themselves  to  be 
at  half  the  expense  of  keeping  the  fences  in  constant  good 
order  during  the  currency  of  the  lease,  and  to  keep  and  leave 
the  houses  in  good  tenantable  condition ;  and  also  to  manage 
and  crop  the  lands  in  the  manner  therein  particularly  stipu- 
lated ;  and  if  at  any  time  after  the  fourth  year  of  the  lease, 
any  part  of  the  farm  should  be  cropped  differently,  without 
authority  from  the  appellant  or  his  factor,  the  respondents 
bound  themselves  to  pay  61.  sterling  additional  rent  for  every 
acre  so  differently  cropped. 

The  respondents  had  entered  into  the  possession  in  No- 
vember, 1882 ;  and  in  April,  1838,  they  began  to  complain  to 
the  appellant's  factor  that  the  houses  and  fences  were  not 
put  in  tenantable  order  according  to  the  terms  of  the  lease ; 
and  those  complaints  were  repeated  after  certain  intervals 
during  the  four  succeeding  years. 

On  the  12th  of  August,  1887,  the  respondents  being  in 
arrear  of  a  balance  of  86^.  of  the  half-year's  rent  due  at  Can- 
dlemas, 1886,  and  of  the  full  half-year's  rent  (1192.)  payable 
at  Lammas  the  same  year,  the  appeUant  obtained  a  seques- 
tration from  the  sheriff  of  Edinburgh  against  their  whole  crop, 
stock,  goods,  furniture,  and  effects,  in  security  and  for  pay- 
ment of  the  said  rent  and  arrears,  or  until  consignation 
thereof  *  be  made  with  the  clerk  in  Court ;  and  also  of  *  109 
the  current  year's  rent  to  become  due  at  the  respec- 
tive terms  of  Candlemas  and  Lammas,  1838,  for  the  year  and 
crop  of  1837. 

After  some  fruitless  correspondence,  first  between  the  elder 
respondent  and  the  appellant,  and  afterwards  between  Mr. 
Lothian,  law  agent  of  the  respondents,  and  Mr.  Gray,  law 
agent  of  the  appellant,  Mr.  Lothian,  on  the  23d  of  August, 
made  to  Mr.  Gray  this  proposition :  ^'  The  Messrs.  Graham, 
who  are  honest  men,  &c.,  have  agreed  to  employ  an  auction- 
eer (Mr.  Dowell)  of  my  appointment,  to  sell  by  public  roup, 
in  a  way  not  injurious  to  their  credit  and  feelings,  as  much  of 
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the  crop  as  will  pay  Colonel  Gordon  not  only  the  arrears, 
being  somewhere  about  205/.,  but  also  the  half-year's  rent 
payable  at  Candlemas  next ;  and  I  hereby  bind  myself  to 
guarantee  the  intromissions  of  the  auctioneer.  In  this  way 
Messrs.  Graham  will  not  be  owing  any  rent  till  Lammas, 
1838,  which  must  be  very  satisfactory  to  any  landlord,  while 
for  that  half-year's  rent  the  sequestration  would  remain  over 
the  undisposed-of  effects;  being  all  the  security  you  are 
entitled  to  have.  Of  course  this  letter  is  not  to  affect  either 
Messrs.  Graham's  claim  of  damages  nor  the  Lieut^-colonel's 
defences  thereagainst.  On  the  faith  of  the  above  being 
satisfactory  to  you,  I  have  directed  Mr.  Dowell  to  make  his 
arrangements  for  the  sale  ;  and  I  will  cause  one  of  the  hand- 
bills to  be  sent  to  you,  that  you  may  know  when  it  is  to  take 
place.'* 

Mr.  Gray  wrote  in  reply,  on  the  28th  of  August,  that  the 
appellant's  factor  would  not  consent  to  the  proposal,  but 
would  accept  Mr.  Lothian's  guarantee  to  pay  the  arrears  of 
rent,  on  caution  being  also  found  to  pay  the  current 
•  110  year's  rent  when  due ;  and  *  the  appellant  would  then 
grant  an  assignation  to  the  act  of  sequestration  to  Mr. 
Lothian,  or  whoever  would  pay  the  rent  and  find  caution ; 
and  then  the  roup  might  proceed. 

Mr.  Lothian,  on  the  81st  of  August,  wrote  to  say,  **  First, 
that  Dowell,  the  auctioneer,  is  to  sell  the  whole  or  part  of 
the  produce  of  the  farm,  cut  or  uncut,  in  terms  of  the  printed 
handbills  of  which  I  lately  sent  you  some  copies.  Second, 
that  to  the  extent  of  Do  well's  actual  sales  I  hereby  guarantee 
him,  —  that  is  to  say,  that  he  shall  pay  these  proceeds  to  the 
landlord,  to  be  applied  as  follows  :  —  1st,  in  payment  of  some 
old  account  of  some  22/.  or  28/.  odds  and  interest ;  2d,  in 
payment  of  the  arrears  of  rent  mentioned  in  the  petition  of 
sequestration  ;  and,  3d,  in  payment  of  the  rent  due  at  Candle- 
mas  next ;  and  it  is  hereby  understood  that  the  sequestration, 
qtioctd  fdtra,  is  reserved  entire." 

Mr.  Gray  and  the  appellant's  factor  being  satisfied  with 

the  proposed  arrangement,  the  roup  proceeded,  and  out  of 

the  proceeds  thereof  Mr.  Lothian  paid  Mr.  Gray,  first  205/. 

for  the  arrears  of  rent,  and  afterwards  75/.  15«.  for  the  rent 
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becoming  due  at  Candlemas,  1888,  in  discharge  of  bis  caution- 
aiy  obligation. 

The  appellant,  on  tiie  11th  of  May,  1838,  claiming  a  bal* 
ance  of  64/.  of  the  preceding  Candlemas  rent  to  be  still  due 
to  him,  obtained  from  the  sheriff,  on  the  said  sequestration, 
a  warrant  to  roup  for  that  sum,  with  interest  and  expenses. 
Mr.  Gray,  having  communicated  the  same  to  Mr.  Lothian, 
the  latter  wrote  back  on  the  18th  of  May :  "  Dear  Sir,  — 
Stop  the  roup  in  Gordon  v.  Grahams  ;  and  since  we  can't  do 
better,  I  will  advance  the  arrears  and  expenses  myself,  on 
your  client  granting  an  assignation  or  giving  me  an  obli- 
gation to  grant  one  at  my  expense.  My  assignation 
*  not  to  compete  with  the  landlord's  right  for  the  bal-  ♦  111 
ance  of  the  year's  rent,  of  which  the  above  arrears 
form  a  part." 

In  answer,  Mr.  Gray,  by  desire  of  the  appellant,  claimed 
6Z.  an  acre  additional  rent  for  alleged  miscropping  by  the 
respondents  of  several  acres  in  the  year  1837,  contrary  to  the 
stipulations  in  their  lease,  and  also  extrajudicial  expenses. 

Mr.  Lothian  replied  on  the  24th  of  May,  1838 :  ^^  Dear 
Sir,  —  I  have  received  your  extraordinary  letter  of  yesterday, 
and  sent  it  to  Messns.  Graham  for  information  to  answer  it. 
In  the  mean  time,  I  have  tendered  you  the  whole  money  for 
which  you  have  taken  waiTant  to  roup,  and  you  declined  it, 
only  taking  my  obligation  to  pay  it.  I  have  now  to  repeat 
that  I  am  ready  to  pay  that  money  to  you,  or  your  client. 
Lieutenant-colonel  Gordon,  on  a  receipt  acknowledging  that 
the  money  is  paid  by  me,  and  binding  your  plient  to  grant 
to  me  at  my  expense  an  assignation  in  the  terms  mentioned 
in  my  said  obligation,  of  which  (as  I  wrote  it  in  your  cham- 
beis)  I  have  no  copy.  I  will  thank  you  to  send  me  a  copy 
of  it.  I  have  only  to  add,  that  if  the  money  above  referred 
to  be  not  accepted  by  you,  I  will  lodge  a  minute  in  my 
own  name  in  the  existing  process  of  sequestration,  and  con- 
sign the  money  with  the  clerk  of  Court  at  your  client's 
expense.^' 

The  appellant  accepted  the  money,  and  gave  a  receipt 
dated  the  24th  of  May :  ^^  Received  from  M.  Lothian,  Esq., 
solicitor,  641.  10«.  ScJ.,  with  12.  Os.  Zd.  of  interest  thereon, 
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being  the  balance  of  rent,  &c.,  payable  at  Candlemas  last, 

and  interest  thereon  ;  for  which  a  warrant  to  roup  was  taken 

against  Messrs.   Graham,  in  a  process  of  sequestration  at 

my  instance ;  reserving  any  further  claims  competent 

*  112    *  to  me  for  additional  rent  on  account  of  part  of  the 

lands  being  cropped  differently  from  the  stipulations  of 
the  lease,  and  for  expenses  incurred  by  me  in  regard  to  the 
recovery  of  the  rents,  &c. ;  and  I  engage  to  grant  to  Mr. 
Lothian,  at  his  expense,  an  assignation  of  said  sums  now  paid 
to  me,  and  of  the  proceedings,  at  my  instance,  under  the  said 
sequestration,  to  the  end  he  may  operate  his  payment  from 
Messrs.  Graham,  but  so  as  not  to  compete  with  any  claims 
competent  to  me  as  landlord." 

The  respondents  brought  an  action  against  the  appel- 
lant ;  the  summons,  after  stating  much  to  the  effect  herein 
stated,  concluded  for  a  decree  against  the  appellant :  1st. 
To  execute  the  necessary  repairs  on  the  house  and  build- 
ings on  the  farm,  and  to  put  the  fences  round  the  same  in 
good  order,  &c. ;  2d.  To  pay  the  respondents  500L  for  dam- 
ages for  the  loss  they  suffered  from  the  appellant's  delay  in 
executing  the  said  stipulated  repairs,  and  from  the  oppressive 
measures  adopted  by  him  in  suing  out  the  sequestration,  and 
not  withdrawing  it  when  he  received  full  payment  of  the 
arrears  and  rent  due  to  him. 

A  record  having  been  made  up  and  closed  on  a  revised 
condescendence  and  answers,  the  Lord  Ordinary  adjusted  two 
issues  for  trial  before  a  jury :  "  1st.  Whether  the  defender 
(appellant)  wrongfully  failed  to  put  the  houses  and  fences 
on  the  said  farm  in  tenantable  and  fencible  condition,  in  terms 
of  the  said  lease,  to  the  loss,  injury,  and  damage  of  the  pur^ 
suers  (the  respondents)  :  2d.  Whether,  on  or  about  the  12th 
of  August,  1837,  the  defender  obtained  from  the  sheriff  of 
Edinburgh  a  sequestration  of  all  or  any  part  of  the  crop  and 
stock  of  the  pursuers  on  the  said  farm ;  and  whether,  on  or 
about  the  23d  of  May,  1838,  he  wrongfully  failed  to 

•  118    relieve  the  pursuers'  said  crop  *  and  stock  from  the 

said  sequestration,  to  the  loss,  injury,  and  damage  of 
the  pursuers." 
The  issues  were  tried  before  the  Lord  President  at  Edin- 
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buTgh,  on  the  13th  of  July,  1888,  when  the  jnry,  after  hear- 
ing a  great  deal  of  evidence  respecting  the  state  of  the  houses 
and  fences  on  the  farm,  and  also  the  documents  and  proceed- 
ings hereinbefore  stated,  and  the  learned  Judge's  charge 
thereon,  found  for  the  respondents  on  both  issues,  and  as- 
signed the  damages  at  4752. 

The  counsel  for  the  appellant  presented  a  bill  of  exceptions 
to  the  learned  Judge's  directions.  First  exception  :  That  in 
addressing  the  jury  his  Lordship  omitted  to  direct  them,  in 
point  of  law,  that  the  obligation  on  the  landlord  in  the  lease 
to  put  the  houses  and  buildings  in  tenantable  condition,  did 
not  require  to  be  implemented  within  the  same  time  as  the 
obligation  as  to  the  fences.  Second  exception :  That  his  Lord- 
ship did  direct  the  jury  in  point  of  law,  as  to  the  second  issue, 
that  tenders  of  the  arrears  of  rent  having  been  made  by  Mr. 
Lothian  in  terms  of  his  letters  of  the  18th  and  24th  of  May, 
1838,  and  the  sequestration  not  having  been  withdrawn  until 
the  28th  of  that  month,  the  said  sequestration  ought  to  have 
been  withdrawn  after  those  offers,  and  more  especially  after 
that  of  the  24th  of  May,  and  that  the  defender  was  in  law 
responsible  to  the  pursuers,  for  not  withdrawing  the  seques- 
tration, qiLoad  the  sums  contained  in  these  tenders." 

The  first  division  of  the  Court  of  Session,  by  two  interlo- 
cutors, dated  the  2d  and  9th  of  February,  1841,  dis- 
allowed the  bill  of  exceptions,  (a)  found  the  *  appel-   *  114 

(a)  The  following  are  extracts  from  the  opinions  of  the  Judges 
annexed  to  the  appellant's  printed  case,  and  certified  by  the  collector  of 
the  decisions  of  the  Court  for  the  Faculty  of  Advocates  :  — 

"  Lord  Mackenzie.  — I  am  of  opinion  that  both  exceptions  are  ill 
founded.  As  to  the  first,  I  have  very  little  difficulty.  [He  read  the  first.] 
It  appears  to  me,  that  if  the  direction  said  to  have  been  omitted  had  been 
given,  that  direction  would  have  been  wrong,  and,  therefore,  I  think  the 
exception,  that  it  was  omitted,  is  wrong  ;  although,  by  the  terms  of  the 
lease,  the  term  of  Whitsunday  was,  in  my  opinion,  applicable  to  both 
the  houses  and  fences  ;  and  by  that  term  the  landlord  was  bound  to  put 
both  in  proper  condition.  I  think  that  is  the  fair,  natural,  and  sound 
reading  of  the  lease,  the  more  especially  as  no  other  term  is  specified  in 
reference  to  the  houses. 

*'  As  to  the  second  exception,  it  is  necessary  to  attend  to  the  second 
issue.    [Read  the  issue,  and  also  the  second  exception.]    The  Lord  Presi- 
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lant  liable  to  the  respondents  in  the  expenses  incnned 
*  115   m  the  discussion  thereof,  as  well  as  the  *  expenses  of 

dent  did  not  use  the  same  word  *  relieve/  as  contained  in  the  issue,  but 
used  the  word  *  ydthdraw  ; '  but  that  is  of  no  consequence,  for  I  have  no 
doubt  it  was  perfectly  understood  by  all  parties,  and  most  assuredly  I 
so  understand  it,  that  there  was  nothing  special  in  the  word  used,  but 
that  his  Lordship  substantially  meant  that  the  landlord  was  liable  in 
damages  for  having  failed  to  relieve  the  tenant  in  terms  of  the  issue.  I 
hold  the  word  *  withdraw '  to  mean,  in  this  instance,  the  same  thing  as 
the  word  *  relieve  ; '  and,  therefore,. if  the  landlord  wrongfully  refused  to 
'  withdraw,'  that  was  a  wrongful  failure  to  *  relieve,'  as  put  in  the  issue. 
Now,  the  fact  seems  to  be,  that  the  tenant  employed  an  agent  to  get  him 
relieved  from  the  sequestration,  and  the  mode  that  was  proposed  to  be 
adopted  was,  that  the  agent  should  pay  the  rent  due,  on  his  getting  an 
assignation  to  the  landlord's  powers  under  the  sequestration,  of  course 
for  the  behoof  of  the  tenant.  That  was  the  mode  the  agent  and  tenant 
set  to  work  to  get  relief  from  the  sequestration,  and  it  appears  to  me  to 
have  been  a  very  effective  mode  ;  for  if  the  rent  due  had  been  paid,  and 
the  tenants'  agent  had  got  an  assignation  to  the  landlord's  powers  under 
the  sequestration,  the  tenant  would  not  have  been  exposed  to  diligence  at 
the  instance  of  his  landlord,  so  that  it  would  have  been  a  most  effective 
relief  of  that  sequestration.  If,  then,  the  landlord  was  bound  to  grant 
that  assignation,  it  appears  to  me  that  his  refusal  to  grant  it  was  wrong- 
ful, and  *  a  wrongful  failure  to  relieve  the  pursuers'  said  crop  and  stock 
from  the  sequestration. '  The  letters  before  us  show  that  full  payment 
was  offered  by  the  tenants'  agent  of  all  the  rent  that  was  secured  by  the 
sequestration,  on  condition  of  his  getting  an  assignation  from  the  land- 
lord. Unless,  then,  the  landlord  can  say  that  he  had  a  legal  right  to 
refuse  to  grant  the  assignation,  I  think  the  direction  of  his  Lordship  was 
right. 

**  It  is  said,  however,  that  whatever  may  be  the  law  as  in  an  ordinary 
case  between  debtor  and  creditor,  and  that  although  it  may  be  that  in 
that  case  a  third  party  who  comes  forward  and  pays  the  debt  may  demand 
from  the  creditor  an  assignation  to  the  debt,  yet  that,  as  between  landlord 
and  tenant,  a  third  party  who  pays  the  rent  is  not  entitled  to  demand  an 
assignation  to  the  landlord's  powers  under  the  sequestration.  As  a  gene- 
ral question,  this  may  be  attended  with  some  difficulty,  and  I  doubt,  as  a 
general  point,  whether  the  landlord  is  bound  to  grant  an  assignation  even 
to  the  agent.  But  I  am  certainly  not  inclined  to  decide  it  in  this  case,  as  I 
do  not  consider  that  it  is  necessary  to  do  so.  I  am,  however,  rather  inclined 
to  think  that  if  the  landlord  does  not  insist  on  going  on,  but  stops  the 
aale  or  proceedings,  a  great  deal  may  be  said  on  his  side  ;  but  if  the  land- 
lord does  insist  on  going  on,  I  rather  think  he  may  be  bound  to  grant  an 
aasignation.  But  I  do  not  wish  to  decide  the  general  point ;  for  I  con- 
sider that  unnecessary,  as  there  are  specialties  in  this  case  which  are 
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the  jury  trial :  and  applying  the  verdict,  decreed  ad 
interim  for  the  sum  of  476?.  found  due  *  by  the  jury ;    *  116 

sufficient  to  show  that  the  direction  to  the  jury  was  well  founded.     The 
point  was  not  started  at  the  time  as  hetween  landlord  and  tenant,  and  I 
do  not  think  it  can  be  fairly  started  now.     The  landlord  never  objected  to 
the  form  of  assignation  to  get  his  own  payment.     On  the  contrary,  on 
the  28th  August,  1837,  he  (his  agent)  writes,  that  *  he  is  quite  willing 
to  grant  an  assignation  to  the  act  of  sequestration,  either  to  you  or  to  any 
person  who  pays  the  rent  and  finds  caution,  and  then  the  roup  may  pro- 
ceed.'    He  therefore  had  plainly  no  objection  at  that  time  to  the  form  of 
assignation  ;  he  never  intimated  any  such  objection,  and  it  does  not 
appear  that  he  ever  considered  that  he  had  any  power  so  to  object.     Then 
the  communings  go  on  the  same  footing,  and  on  that  understanding  the 
letter  of  18th  May,  1838,  was  written  ;  and  what  shows  that  he  never 
thought  of  any  such  objection  is,  that  he  ultimately  agrees  to  grant  an 
assignation,  though  too  late,  when  he  was  satisfied  on  other  points,  and 
never  started  this  objection  till  the  end  of  the  proceedings.     His  refusal 
to  grant  relief  of  the  sequestration  was  on  a  totally  different  and  distinct 
ground  ;  namely,  that  he  claimed  penal  rent,  and  he  would  not  grant 
relief  to  the  tenant  till  that  penal  rent  was  provided  for  ;  and,  accord- 
ingly, he  intimated  his  intention  of  bringing  a  supplementary  sequestra- 
tion to  roup  for  that  penal  rent.     That  was  the  reason  why  he  refused  to 
relieve  the  sequestration,  and  insisted  on  keeping  it  up.     I  think  it  was  a 
bad  reason,  for  there  is  no  evidence  that  he  was  entitled  to  penal  rent ; 
and,  in  the  absence  of  such  evidence,  I  must  hold  that  he  was  not 
entitled  to  such  rent.      I  therefore  think  he  was  wrong  in  refusing 
to  relieve  the  sequestration  on  that  ground,  and  I  do  not  think  he  can 
now  liberate  himself  from  that  wrong  by  pleading  a  separate  and  distinct 
point :  namely,  that  he  was  not  bound  to  grant  an  assignation,  and  to 
say,  *  peradventure,  if  I  had  known  of  it  at  the  time,  I  might  have  stated 
and  pleaded  this  point  of  law,  namely,  that  I  was  not  bound  to  grant  an 
assignation  at  all.'     If  he  had  intimated  this  point  of  law  about  the 
assignation,  the  tenant  and  his  agent  might  have  laid  their  heads  to- 
gether, and  paid  the  money  without  asking  any  assignation.     I  therefore 
think  that  Colonel  Gordon  did  wrong  in  refusing  to  grant  relief  of  the 
sequestration  on  the  ground  that  he  had  right  to  penal  rent.     Whatever 
opinion  I  may  entertain  on  the  general  point  of  law  as  in  a  question 
between  landlord  and  tenant,  the  letter  of  the  24th  of  May,  1838,  insisted 
on  the  aame  understanding  as  to  the  form  of  relief,  namely,  by  assigna- 
tion ;  and  still  Colonel  Gordon  intimated  no  objection  to  that  form,  but 
delayed  to  relieve  the  sequestration  till  the  28th  of  May.     I  do  not  think 
it  is  necessary  to  enter  into  the  question  of  the  length  of  time  during 
which  he  wrongfully  refused  to  relieve  the  sequestration.     That  consider- 
ation does  not  affect  the  bill  of  exceptions,  if  he  was  wrong  in  refusing  at 
first ;  for  if  he  acted  wrongfully,  then  the  shortness  of  the  time  that  he 
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remitting  to  the  auditor  to  tax  the  expenses^  and  to  the 
Lord  Ordinary  to  dispose  of  the  other  conclusions  of  the 
libel. 

The  appeal  was  against  those  interlocutors. 

Sir  W,  Follett  and  Mr,  Jame%  Andersany  for  the  appellants. 

The  Lord  Advocate  and  Mr.  Biggs  Andrews^  for  the  re- 
spondents. 

[The  argument  on  both  sides  was  confined  to  the  second 
exception  ;  the  counsel  for  the  appellants  declining  to  ai-gue 
in  support  of  the  first,  knowing  that  if  they  succeeded  on  the 
second  they  should  get  a  new  trial  of  the  issues.] 

The  Lord  Chancellor,  at  the  close  of  the  argument.  —  The 
respondents  were  tenants  of  the  appellant  under  a  lease. 
The  rent  having  fallen  into  arrear,  the  appellant  ap- 
*  117  plied  to  the  sheriff,  and  obtained  a  *  sequestration  of 
the  crop  and  stock  on  the  farm.  On  the  18th  of  May, 
1838,  Mr.  Lothian,  the  agent  for  the  respondents,  wrote  this 
letter  to  Mr.  Gray,  the  agent  for  the  appellant :  "  Stop  the 
roup  in  Gordon  v.  Grahams  ;  and  since  we  cannot  do  better, 
I  will  advance  the  arreara  and  expenses  myself,  on  your  client 
granting  me  an  assignation,  or  giving  me  an  obligation  to 
grant  one  at  my  expense :  my  assignation  not  to  compete  with 

continued  so  to  act  was  a  good  reason  for  the  jury  making  the  damages 
small  on  this  ground/' 

Lord  Gillies  concurred  in  the  opinion  expressed  by  Lord  ALlckenzib 
on  both  points  ;  and  added,  ^*  It  is  true  that  the  time  during  which 
Colonel  Gordon  failed  to  relieve  the  sequestration  was  short  ;  so  much 
the  better  for  the  landlord,  for  the  damages  on  that  ground  would  be  in 
proportion  ;  but  whether  it  was  a  long  or  a  short  time  does  not  affect  the 
point  of  law,  nor  the  soundness  of  the  charge  ;  and,  on  the  whole,  I  think 
the  bill  of  exceptions  must  be  disaUowed.'' 

''  Lord  Fullerton.  —  I  am  entirely  of  the  same  opinion,  under  reser- 
vation of  the  general  point  alluded  to  by  Lord  Mackenzie,  and  holding 
the  exceptions  to  apply  to  the  special  circumstances  of  the  case." 

**LoRD  President.  —  Your  Lordships,  then,  disallow  the  bill  of 
exceptions." 
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the  landlord's  right  for  the  balance  of  the  year's  rent,  of 
which  the  above  arrears  form  a  part."  The  meaning  of  this 
proposal  is  not  that  the  tenant  should  pay  the  rent,  but  that 
Mr.  Lothian,  the  agent,  should  pay  the  amount  of  the  rent 
due,  and  take  an  assignment  of  the  sequestration  for  his  own 
security.  On  the  23d  of  May,  the  landlord's  agent  wrote  a 
letter  to  Mr.  Lothian,  declining  to  accept  his  offer.  The 
reasons  for  this  refusal  are  immaterial  to  the  disposal  of  the 
question,  as  presented  by  the  bill  of  exceptions.  Then  comes 
the  letter  of  the  24th  of  May  from  Mr.  Lothian  to  Mr.  Gray. 
[His  Lordship  read  that  letter  as  above,  p.  Ill,  and  pro- 
ceeded :]  It  does  not  appear  that  any  answer  was  written  to 
that  letter,  but  an  arrangement  seems  to  have  been  made  by 
the  28th  of  May,  on  which  day  the  money  was  paid,  and  a 
receipt  granted  by  Colonel  Gordon  [in  the  terms  stated  ante^ 
pp.  Ill  and  112],  containing  an  obligation  to  assign  the 
sequestration  to  a  certain  effect. 

This  having  become  the  subject  of  a  suit  instituted  in  the 
Court  of  Session,  by  the  tenants  against  the  landlord,  com- 
plaining that  they  ought  to  be  relieved  from  the  effect  of  the 
sequestration,  and  raising  another  question,  which  it  is  not 
necessary  now  to  discuss  (as  to  the  repairs  of  the  houses  and 
fences),  the  Court  of  Session  directed  two  issues.  The 
issue  *  to  which  the  exception  now  under  consideration  *118 
is  applicable,  was,  "  whether,  on  or  about  the  12th  day 
of  August,  1837,  the  defender  obtained  from  the  sheriff  of 
EUiinburgh  a  sequestration  of  all  or  any  part  of  the  crop  and 
stock  of  the  pursuers  on  the  said  farm  ?  and  whether,  on  or 
about  the  23d  of  May,  1838,  the  defender  wrongfully  failed 
to  relieve  the  pursuers'  said  crop  and  stock  from  the  said 
sequestration,  to  the  loss,  injury,  and  damage  of  the  pursu- 
ers ?  "  One  would  suppose  from  reading  this  issue,  that  the 
ease  set  up  was,  that  on  the  23d  of  May  the  appellant  was 
under  an  obligation  to  relieve  the  respondents  from  the  effect 
of  the  sequestration. 

On  the  trial  of  the  issues,  the  presiding  Judge  directed  the 
jury  in  point  of  law,  as  to  the  second  issue,  ^^  that  tenders  of 
the  arrears  of  rent  having  been  made  by  Mr.  Maurice  Lothian, 
in  terms  of  his  letters  of  the  18th  and  24th  of  May,  1838,  and 
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the  sequestration  not  having  been  withdrawn  until  the  28th 
of  that  month,  the  said  sequestration  ought  to  have  been 
withdrawn  after  these  offei-s,  and  more  especially  after  that 
of  the  24th  of  May ;  and  that  the  defender  was  in  law  respon- 
sible to  the  pursuers  for  not  withdrawing  the  sequestration, 
quoad  the  sums  contained  in  these  tenders." 

No  one  can  mistake  the  e£Fect  of  this  language  ;  it  contains 
a  distinct  exposition  of  that  which  is  intended  to  be  laid 
down  by  the  Lord  President  in  point  of  law ;  namely,  that 
the  tender  contained  in  the  two  letters  of  the  18th  and  24th 
of  May  imposed  an  obligation  in  law  on  the  landlord  to  with- 
draw the  sequestration  ;  that  the  landlord  having  a  sequestra- 
tion against  the  tenants,  on  any  one  saying,  ^^  I  will  pay  the 
arrears  of  rent  provided  you  will  grant  to  me  an  assignation 
of  the  sequestration,"  was  bound  by  the  law  of  Scotland  to 
accept  that  offer.  If  that  be  so,  the  opinion  expressed 
*119  by  the  learned  Judge  who  *  presided  would  be  cor- 
rect ;  but  if  otherwise,  it  would  be  exceptionable.  It 
does  not  appear  to  me  that  the  language  of  the  letter  is  open 
to  any  ambiguity  or  doubt,  but  that  it  proceeds  to  express  the 
only  terms  on  which  the  agent  of  the  respondents  required 
the  sequestration  to  be  withdrawn ;  there  was  no  payment  of 
rent  as  rent,  but  an  offer  to  pay  the  whole  money  for  which 
warrant  to  roup  was  taken,  on  the  sequestration  being 
assigned.  Whether  the  word  '*  withdraw  "  had  a  different 
meaning  from  the  woixl  "  relieve,"  is  immaterial,  with  refer- 
ence to  the  opinion  delivered  to  the  jury  by  the  learned 
Judge  ;  for  the  bill  of  exceptions  must  stand  or  fall  by  the 
legal  effect  of  that  which  was  laid  down  at  the  trial.  It  will 
not  do  to  support  the  direction  of  the  learned  Judge  on  other 
grounds  or  other  acts ;  for  the  learned  Judge  tells  the  jury 
that  the  effect  of  those  two  letters  amounts  in  law  to  an  obli- 
gation on  the  landlord  to  comply  with  this  requirement  of 
the  letters. 

But  when  the  bill  of  exceptions  came  on  for  discussion  in 
the  Court  of  Session,  that  Court  does  not  profess  to  support 
the  law  as  propounded  in  the  Lord  President's  opinion :  the 
Judges  do  not  say  that  it  is  right  or  that  it  is  wrong,  but 
they  find  in  other  parts  of  the  case,  and  on  a  consideration  of 
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the  whole  of  the  merits,  on  which  the  jury  have  come  to  a 
decision,  grounds  for  supporting  the  opinion  so  delivered  by 
the  learned  Judge.  Lord  Mackenzie,  followed  by  Lords 
GiLUEs  and  Fulx.erton,  founded  their  opinions  not  on  those 
two  letters,  which  were  the  foundation  of  the  Lord  Presi- 
dent's charge  to  the  jury,  but  they  begin  with  the  letter  of 
the  28th  of  August,  1837,  which  the  learned  Judge  who  pre- 
sided at  the  trial  had  not  in  the  slightest  degree  adverted  to. 
It  is  unnecessary,  therefore,  to  look  at  that  letter  to 
see  what  it  contained,  or  whether  it  *  could  amount  to  *  120 
a  contract  to  be  carried  into  effect  in  1838,  ^vith  refer- 
ence to  the  then  state  of  the  case.  That  letter  does  not 
appear  to  have  been  alluded  to  in  the  summing  up  of  the 
learned  Judge ;  and  the  question  is,  whether  the  law  he  lays 
down  to  the  jury  is  correct,  —  not  whether  the  conclusion 
might  be  ultimately  the  same  or  not,  —  but  whether  that 
which  he  lays  down  in  stating  the  grounds  of  his  opinion  is 
correct  in  point  of  law.  I  do  not  find  that  the  Judges  express 
any  opinion  in  favour  of  that  which  was  laid  down ;  which 
induces  me  to  look  further  to  see  whether  it  can  be  so  sup- 
ported. 

The  matter  of  fact  appears  to  have  been  withdrawn  en- 
tirely from  the  consideration  of  the  jury ;  they  having  been 
told  by  the  learned  Judge  that  in  point  of  law,  after  receiving 
those  two  letters,  the  landlord  was  bound  to  withdraw  the 
sequestration,  or  to  relieve  the  tenants  from  the  effect  of  it ; 
and  if  that  was  correct,  the  jury  had  nothing  to  do  but  to 
assess  the  damages.  They  were  told  that  these  letters  had 
raised  that  responsibility,  when,  in  my  opinion,  there  was 
nothing  in  these  letters  to  raise  that  responsibility.  There 
appears  evidently  to  have  been  a  mistake  ;  the  matter  is  not 
disposed  of  by  the  Court  upon  the  grounds  on  which  it  is  put 
by  the  learned  Judge,  that  those  two  letters  so  promulgated 
to  the  jury  amounted  to  an  obligation,  resting  on  those  two 
letters  alone,  binding  the  landlord  to  withdraw  the  sequestra- 
tion, or  to  relieve  the  tenants  from  the  effect  of  it. 

It  appears  to  me  that  the  interlocutors  must  be  reversed, 
and  the  bill  of  exceptions  allowed,  in  respect  of  this  second 
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exception ;  and  the  case  sent  back  to  the  Court  of  Session  to 
do  what  is  just. 

Ordered  and  declared  accordingly. 


•121  ♦FERGUSSON  v.  FYFFE. 

1840. 

John  Hutchinson  Fergusson Appellant. 

David  Fyffe  and  Another Mespondents. 

Accounts  by  Hankers  with  Customers,  lAabUity  of  Individual 
Partners,  Interest,  Indian ;  Compound,  Foreign  Law,  Stat- 
ute of  Limitations, 

A  Scotchman  in  Calcutta  opened  an  account  with  a  banking  and  agency 
house  there  in  1786  ;  and  died  in  1810,  having  been  insane  from  1703. 
A  partner  in  the  house,  being  in  Scotland  in  1812,  enclosed,  in  a  letter 
to  the  customer's  relatives  there,  an  account  current  with  him  from 
1787  to  1810,  signed  by  the  firm,  bringing  out  annual  balances  in  his 
favour,  composed  of  annual  accumulations  of  Indian  interest,  the  last 
balance  expressed  '*  to  bear  interest  at  nine  per  cent  per  annum.''  In 
1835,  the  customer's  relatives  obtained  administration  of  his  estate, 
and  prosecuted  actions,  which  were  before  commenced  in  the  Scotch 
courts,  on  the  account  current,  against  another  partner  who  joined 
the  firm  in  1793,  and  continued  a  partner  through  several  changes  till 
1820  ;  and  they  claimed  interest  at  nine  per  cent  upon  the  last  balance 
in  1810,  and  upon  the  annual  accumulations  thereof  since.  — 

Held  by  the  Lords,  Jirst  (concurring  with  the  Court  below),  that  a  debt 
was  sufficiently  constituted  against  the  firm  by  the  account  rendered 
by  them,  together  witli  interest  at  nine  per  cent  on  the  last  balance  in 
1810,  down  to  final  decree  ;  and  that  one  partner  was  boimd  by  the 
account  so  rendered  :  secondly  (differing  from  the  Court  below),  that 
the  debt  did  not  carry  compound  interest  from  1810. 

There  cannot  be  a  title  to  compound  interest  without  a  contract,  express 
or  implied,  or  custom. ' 


^  See  Page  v.  Broom,  4  CI.  &  Fin.  436,  437  and  note  ;  2  Dan.  Ch.  F)r. 
(4th  Am.  ed.)  1250,  note  (6). 
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By  the  law  of  England,  a  contract  for  compound  interest  is  not  y^d, 
except  in  mercantile  accounts  current  for  mutual  transactions.* 

The  law  of  the  country  where  a  contract  is  made  or  is  to  he  performed, 
furnishes  the  rules  for  expounding  the  nature  and  extent  of  its  ohliga- 
tions.  But  the  law  of  the  country  where  it  is  sought  to  enforce  per- 
formance of  a  contract  governs  all  questions  as  to  the  remedy  and  mode 
of  proceeding,  inclnding  lapse  of  time.' 

Where  a  creditor  of  a  firm  in  India  died  there  hef  ore  his  right  of  action 
was  harred  by  lapse  of  time,  and  his  personal  representative  in  Scot- 
land brought  an  action  there  against  a  partner  of  the  firm,  twenty-three 
years  after  the  creditor* s  death :  — 

Hdd,  that  the  English  Statute  of  Limitation  did  not  take  effect,  the  action 
having  been  brought  within  six  years  after  English  probate  or  letters 
of  administration  were  taken  out  to  the  deceased  creditor. 

May  7, 11,  1840.    May  4,  1841. 

This  appeal  arose  out  of  actions  raised  in  the  Court  of  Ses- 
sion in  Scotland,  by  the  respondents,  as  executors  dative 
of  the  deceased  Dr.  Charles  Fyffe,  against  *  the  appel-  *  122 
lant,  for  the  purpose  of  recovering  from  him,  as  partner 
of  an  Indian  house  of  agency,  entitled  ^^  Fairlie,  Fergusson,  & 
Co.,"  a  debt  due  by  that  house  to  Dr.  Fyffe.  The  respon- 
dents' claim  was  constituted  by  a  docketed  account  subscribed 
by  Fairlie,  Fergusson,  &  Co.,  bringing  down  a  balance  of 
17,346  sicca  rupees,  as  due  by  them  on  the  30th  of  April, 
1810 ;  and  upon  this  balance,  from  that  year,  the  respondents 
claimed  interest  at  nine  per  cent.  The  account  was  made  up 
from  1787  to  1810,  with  annual  accumulations  of  interest. 
The  appellant's  defence  embraced  various  objections  :  among 
others,  his  residence  out  of  Scotland ;  a  denial  of  the  suffi- 
ciency of  the  evidence  of  the  debt  against  the  firm  of  which 
he  had  been  a  partner;  a  plea  of  the  English  Statute  of 
Limitations ;  and,  at  all  events,  a  resistance  of  the  claim  of 
Indian  interest.  The  Lord  Ordinary,  by  an  interlocutor 
of  the  10th  of  July,  1834,  repelled  the  preliminary  defences  ; 
and  on  the  26th  of  November,  1835,  after  the  record  was 
closed,  pronounced  this  interlocutor :  —  "  The  Lord  Ordinary 

*  See  Page  v.  Broom,  4  CI.  &  Fin.  436  ;  Williamson  v,  Williamson,  L. 
R.  7  Eq.  642. 

*  See  Don  v,  Lippmann,  5  CI.  &  Fin.  1,  note  ;  Hill  v.  Spear,  50  N.  H. 
202. 
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having  heard  parties'  procurators,  and  considered  the  closed 
record,  repels  the  defences :  finds  that  the  pursuers  (respon- 
dents) are  entitled  to  the  sum  of  17,346.  5.  sicca-rupees,  con- 
tained in  the  docketed  account  of  the  1st  of  May,v  1810, 
converted  at  the  present  rate  of  exchange  into  sterling  money, 
with  interest  at  the  rate  of  nine  per  cent  on  said  sum,  as  so  con- 
verted, from  the  80th  of  April,  1810,  till  decree,  and  decerns 
for  the  same  accordingly,  Avith  the  legal  interest  on  the  sum 
so  decerned  for,  until  payment;  and  ordains  the  pursuers, 
within  fourteen  days,  to  give  in  a  stat^  of  their  claim,  made 
up  in  terms  of  this  interlocutor." 

The  respondents  accordingly  lodged  a  state  of  debt, 
*  123  in  which  they  calculated  the  rupee  at  the  rate  *  of  2«. 
sterling,  and  accumulated  principal  and  interest  in  the 
manner  of  compound  interest,  and  thus  brought  out  the 
amount,  at  26th  November,  1835,  of  15,732Z.  6«.  6d. ;  and 
the  Lord  Ordinary,  after  hearing  counsel  in  regard  to  the 
amount  so  claimed,  pronounced,  on  the  15th  of  Decem- 
ber, 1835,  this  interlocutor :  —  "  The  Lord  Ordinary  having 
heard  parties'  procurators  on  the  '  state '  now  given  in,  and 
on  the  claim  therein  made  for  annual  accumulations  of  the 
interest  at  nine  per  cent  since  the  date  of  the  docketed 
account  of  the  30th  of  April,  1810 :  in  respect  that  the  in- 
terlocutor of  the  26th  of  November  last  decerns  for  the 
interest  only,  without  accumulations,  and  that  it  is  incom- 
petent for  the  Lord  Ordinary  to  alter  that  interlocutor,  re- 
fuses the  claim  so  made,  and  appoints  the  state  to  be  rectified 
accordingly." 

The  appellant  presented  a  reclaiming  note  to  the  first 
division  of  the  Court  against  the  interlocutor  of  the  26th  of 
November;  and  the  respondents  presented  reclaiming  notes 
to  the  same  division,  against  both  the  interlocutors,  in  so  far 
as  they  refused  the  annual  accumulations  of  interest :  they  at 
the  same  time,  in  order  to  remove  the  difiSculty  in  point  of 
form  which  occurred  to  the  Lord  Ordinary,  raised  a  supple- 
mentary action  calculated  expressly  to  embrace  these  accumu- 
lations. A  record  having  been  afterwards  made  up  in  this 
action  and  the  defences  to  it,  the  Lord  Ordinary  appointed 
the  parties  to  give  in  mutual  minutes  on  the  questions  of  the 
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accumulations,  in  order  that  the  same  might  be  reported  to 
the  first  division  of  the  Court,  before  which  the  previous  pro- 
cess was  depending. 

In  the  mean  time,  when  the  reclaiming  notes  came  to  be 
advised  in  the  Inner  House,  questions  as  to  the  appli- 
cability of  English  law  having  been  raised,  the  *  Court  *  124 
appointed  a  joint  case  to  be  prepared  for  the  opinions 
of  English  counsel.  That  case  stated,  among  other  things, 
that  Dr.  Fyffe,  surgeon  in  the  service  of  the  East  India 
Company,  died  at  Calcutta,  on  the  9th  of  May,  1810,  hav- 
ing, as  alleged  by  the  respondents,  executed  a  testament  on 
the  8th  of  October,  1790,  whereby  he  appointed  Fergusson, 
Fairlie,  &  Co.,  merchants  in  Calcutta,  to  be  his  executors, 
and  directed  them  to  pay  his  debts,  sell  his  effects,  and  remit 
the  proceeds  to  England;  and  he  bequeathed  the  same  to 
David  Fyffe,  Esq.  (father  of  the  respondents),  and  his  family : 
that  all  the  partners  of  the  said  firm  were  dead,  or  declined 
to  act  as  executors,  and  accordingly,  the  respondents,  who 
were  the  only  surviving  children  of  the  said  David  Fyffe, 
were  suing  in  the  character  of  executors  dative  qua  legatees 
of  Dr.  Fyffe :  and  it  was  further  alleged  by  them  that  he  for 
many  years  before,  and  up  to  the  time  of  his  death,  had  been 
insane  :  that  both  these  allegations  (of  the  will  and  insanity), 
not  being  within  the  appellant's  knowledge,  were  not  admitted 
by  him,  but  the  accuracy  of  them  might  be  assumed  for  the  pur- 
pose for  which  counsel's  opinion  was  required  :  that  in  April, 
1793,  after  Dr.  Fyffe  was  said  to  have  become  insane,  there  was 
standing  to  his  credit,  in  his  account  with  the  firm  of  Fairlie, 
Reid,  &  Co.,  a  balance  of  current  rupees  4207.  3.  10.,  which, 
by  annual  accumulations  at  the  Indian  rates  of  interest,  during 
the  then  next  seventeen  years  down  to  his  death,  amounted 
to  sicca-rupees  17,346.  5. :  that  the  appellant  became  a  part- 
ner in  the  house  of  Fairlie,  Reid,  &  Co.  in  1793,  and  con- 
tinued a  pailner  through  the  several  successive  changes  in  the 
firm,  down  to  the  year  1820 :  that  the  respondents  founded 
their  claim  on  an  account  entitled  ^^  Charles  Fyffe, 
Esq.,  in  account  *  current  with  Fairlie,  Gilmore,  &  Co.,"  •  126 
commencing  the  80th  of  April,  1787,  and  ending  the 
30th  of  April,  1810,  with  the  last  item  expressed  thus :  "  to 
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balance  in  his  favour  with  Fairlie,  Fergusson,  &  Co.,  to  bear 
interest  at  nine  per  cent  per  annum  —  sicca-rupees  17,846. 6. ; " 
and  that  account  was  signed  by  Fairlie,  Fergusson,  &;  Co.,  of 
which  firm  the  appellant  was  a  partner :  that  William  Fairlie, 
of  that  firm,  came  to  England  in  1810,  and  application  being 
made  to  him  by  James  Fyffe,  of  Glasgow,  a  relation  of  Dr. 
FyflFe,  he  sent  him  the  said  account  current,  enclosed  in  the 
following  letter,  dated  the  5th  of  July,  1812:  —  "I  now 
enclose  you  Mr.  Charles  Fy fife's  account  from  its  commence- 
ment, which  I  received  some  time  ago  from  Calcutta.  The 
balance  at  30th  April,  1810,  was,  rupees  17,346.  5.,  chiefly 
arising,  you  will  observe,  from  the  high  rate  of  interest  allow:ed 
upon  it."  That  the  said  W.  Fairlie  had  been  a  partner  in 
the  four  several  firms  of  Fergusson  &  Fairlie  ;  Fairlie,  Reid, 
&  Co. ;  Fairlie,  Gilmore,  &  Co. ;  and  Fairlie,  Fergusson,  &  Co. ; 
all  which  existed  in  succession  from  the  period  at  which  the 
said  account  commenced  to  the  time  it  ended :  that  on  the 
dissolution  of  the  firm  of  Fairlie,  Fergusson,  &  Co.,  in  1818, 
it  was  succeeded  by  the  firm  of  Fergusson,  Clark,  &  Co.,  of 
which  last  firm  also  the  appellant  was  a  partner,  but  retired 
in  1820 :  that  from  1816  to  1825  he  resided  in  Scotland,  and 
in  England  from  1825  to  the  time  of  the  actions  brought. 

The  case  then  stated  those  actions  before  stated,  and  the 
views  the  parties  thereto  took  of  their  respective  rights,  con- 
cluding with  a  request  that  counsel  would  answer  the  follow- 
ing questions :  —  1.  Whether,  according  to  the  law  of  England, 
the  action,  and  supplementary  action,  which  have  been 
*  126  *  instituted  against  Mr.  Fergusson,  are  cut  off  by  the 
Statute  of  Limitations  ?  2.  Whether,  according  to  that 
law,  the  question  of  the  limitation  of  the  claim  upon  Mr. 
Fergusson  would  be  affected  by  the  circumstances  of  Dr. 
Fyffe's  insanity  at  and  during  so  long  a  period  of  years  before 
his  death ;  or  of  his  having  by  his  will,  dated  in  1790,  ap- 
pointed the  firm,  therein  denominated  Fergusson,  Fairlie,  & 
Co.,  his  executors  ?  3.  Whether  (supposing  the  Statute  of 
Limitations  not  to  apply)  the  terms  of  the  account  with  the 
docket  thereto  attached,  together  with  Mr.  W.  Fairlie's  letter 
to  Mr.  J.  Fyffe,  of  the  5th  of  July,  1812,  would  be  sufficient, 
according  to  the  law  of  England,  to  establish  that  the  firm  of 
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Fairlie,  Fergusson,  &  Co.  became  directly  bound  to  Dr.  Fyffe 
and  his  representatives,  to  pay  to  them  the  debt  therein  men- 
tioned ?  4.  Whether,  supposing  these  documents  were  held 
by  themselves  insufiScient  to  establish  the  liability  of  the 
firm  of  Fairlie.,  Feigusson,  &  Co.,  their  liability  would  be 
established  by  proof  that  the  said  firm  entered  into  an  engage- 
ment with  the  preceding  company  to  undertake  their  debts, 
and  actually  carried  them  forward  in  their  books  ? 

The  joint  opinion  of  Sir  F.  Pollock  and  Mr.  Knight  Brvce^ 
dated  the  18th  of  October,  1837,  was  this:  —  "In  answer  to 
the  first  and  second  questions,  we  are  of  opinion,  that  if  letters 
of  administration  had  been  granted  in  England  by  the  proper 
Ecclesiastical  Court  to  Mr.  David  Fyffe  and  Mrs.  Kerr,  upon 
the  20th  of  February,  1835,  or  were  now  to  be  granted  to 
them,  the  Statute  of  Limitations  could  not  be  used  as  a 
defence  by  Mr.  J.  H.  Fergusson  against  proceedings  instituted 
against  him  in  England  by  them  after  that  day  (within  six 
years  from  the  grant  of  the  letters  of  administration), 
in  the  recovery  of  the  debt  in  question.  *  There  ap-  *  127 
pears  not  to  be  at  present,  and  never  to  have  been,  a 
personal  representative  of  Dr.  Fyffe,  constituted  by  an  Eng- 
lish probate  or  letters  of  administration.  Mr.  J.  H.  Fergusson 
was  not  by  the  will  appointed  an  executor.  We  think  it 
clear  that  the  statute  was  not  running  against  Dr.  Fyffe  at 
the  time  of  his  death,  whether  he  was  then  insane  or  not. 
He  appears  to  have  resided  in  India  from  the  commencement 
of  the  debt  to  his  death,  and  the  debt  was  repeatedly  acknowl- 
edged by  the  annual  additions  of  interest  between  1793  and 
1810.  That  being  so,  we  conceive  that  the  time  between  his 
death  and  the  gi*ant  of  the  letters  of  administration  cannot 
count. 

"  We  consider  the  suit  instituted  by  the  representatives  of 
Dr.  Fyffe  as  an  acquiescence  in  the  arrangement  of  the  ac- 
count to  which  the  letter  of  the  6th  of  July,  1812,  refers ; 
and  treating  them  as  English  administrators,  we  are  of  opinion 
that  the  letter,  and  the  account  and  docket  attached,  would 
be  sufficient,  according  to  the  law  of  England,  to  establish 
that  the  firm  of  Fairlie,  Fergusson,  &  Co.  became  directly 
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bound  to  the  representatives,  to  pay  to  them  the  debt  therein 
mentioned." 

The  Lor4s  of  the  first  division  afterwards  conjoined  the 
original  and  supplementary  actions,  and  appointed  mutual 
cases  to  be  prepared  on  the  points  not  embraced  in  the  above 
opinion ;  and  their  Lordships,  on  finally  advising  the  cause, 
pronounced,  on  the  2oth  of  May,  1888,  the  following  interloc- 
utor :  — "  The  Lords  having  resumed  consideration  of  this 
cause,  with  the  opinion  of  English  counsel,  and  revised  cases, 
and  heard  counsel  for  the  parties,  find  that  the  pursuers  are 
entitled  to  the  sum  of  17,346.  5.  sicca-rupees,  being  the 
balance  due  on  the  docketed  account,  converted  at  the  rate 
of  exchange  current  in  Calcutta  by  the  latest  accounts, 
*  128  together  with  interest  on  the  said  *  sum  so  converted 
at  the  rate  of  nine  per  cent  per  annum,  and  accumu- 
lated annually  at  the  same  rate,  from  the  80th  of  April,  1810, 
to  the  date  of  citation  in  this  action,  and  with  interest  on  the 
accumulated  balance  at  the  foresaid  rate,  from  the  date  of 
citation  to  the  date  of  final  decree,  and  interest  on  the  accu- 
mulated balance  fi*om  the  date  of  final  decree  until  payment, 
at  the  legal  rate  of  interest :  find  that  the  defender  is  entitled 
to  deduction  from  the  annual  accumulation  of  interest,  of  one 
per  cent  for  commission ;  and  that  he  is  further  entitled  to 
deduction  of  the  necessary  expense  of  remitting  the  money 
from  India  to  this  country :  find  neither  party  entitled  to 
expenses  in  this  process ;  alter  the  Lord  Ordinary's  interloc- 
utors of  the  26th  of  November  and  15th  of  December,  1885, 
and  repel  the  whole  defences,  so  far  as  at  variance  or  incon- 
sistent with  the  above  findings,  and  decern:  appoint  the 
pursuers,  quam  primum^  to  prepare  and  lodge  a  state  of  their 
claims  against  the  defender,  in  terms  of  the  findings  contained 
in  this  interlocutor."  (a) 

The  appeal  is  against  that  interlocutor,  and  also  against  the 
Lord  Ordinary's  interlocutors  of  the  10th  of  July,  1884,  and 
26th  of  November,  1835. 

Mr,  Pemberton  and  Mr.  Fitzroy  Kelly ^  for  the  appellant.  — 

(a)  16  Dunl.  B.  &  M.  1045. 
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The  debt  of  which  payment  is  claimed  amounts  to  near 
18,000/.  arising  from  accumulations  of  interest  upon  a  de- 
posit of  less  than  400/.,  made  with  the  firm  of  Fergusson, 
&  FairKe,  in  the  year  1786.  The  appellant  was  not  a  mem- 
ber of  that  firm,  nor  of  the  firm  of  Fairlie,  Reid,  &  Co.,  which 
succeeded,  while  any  dealings  with  Dr.  Fyffe  took  place.  He 
entered  into  this  firm  in  1793,  and  continued  a  partner 
in  the  house,  through  the  various  changes  of  *  firms,  *  129 
down  to  the  year  1820.  The  firm  of  Fergusson  &  Fair- 
lie,  with  which  the  deposit  was  made,  and  the  successive 
firms  of  Fairlie,  Reid,  &  Co.,  and  of  Fairlie,  Gilmore,  &  Co., 
in  whose  names  the  account  current  with  Dr.  Fyffe  appears  to 
have  been  made  up,  have  been  all  dissolved  many  years  ago. 
Now,  the  argument  of  the  respondents  is,  that  the  next  suc- 
ceeding firm  of  Fairlie,  Fergusson,  &  Co.  received  the  moneys 
and  took  the  liabilities  of  the  preceding  firm  by  arrangement 
between  them ;  but  there  must  be  not  only  knowledge  but 
also  the  assent  of  the  customer  to  that  arrangement.  Sart 
y.  Alexander,  (a)  In  the  changes  of  banking  firms,  a  cus- 
tomer does  not,  by  continuing  his  money,  and  receiving 
interest  on  it  from  the  new  firm,  consisting  of  some  of  the 
members  of  the  dissolved  firm,  release  the  other  members  of 
the  dissolved  firm  from  liability.  Gough  v.  Davies^  (6)  Kir- 
wan  V.  Kirwan.  (c)  It  is  not  sufficient  that  the  creditor  has 
notice  of  the  change  of  partners.  Heath  v.  Percival^  (d)  Gow 
on  Fartnei-ship  ;  (e)  to  effect  such  a  release  there  must  be  a 
contract  or  assent,  tacit  or  expressed,  which  was  impossible 
in  the  case  of  Dr.  Fyffe,  whose  insanity  commenced  about  the 
time  the  appellant  entered  into  the  partnership  in  1793.  But 
it  is  said,  that  although  the  assent  of  the  customer  in  this 
case  was  wanting,  still,  as  his  money  continued  with  the  suc- 
ceeding firm,  the  liability  of  the  old  firm  ceased,  and  attached 
on  the  new  firm.  If  that  argument  be  available,  then  it 
follows  that  the  liability  of  that  firm  also  ceased  on  the  suc- 
cession of  the  next,  and  so  on  through  the  successive 
changes  of  partners  and  firms  until  the  *  appellant    *  130 

(a)  2  M.  &  W.  484.  (b)  4  Price,  200. 

(c)  2  Cr.  &  M.  617  ;  s.  c.  4  Tyrw.  491.       (J)  6  P.  Wma.  682. 
(e)  Pages  201,  242,  243. 
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retired,  leaving  the  firm  of  Fairlie,  Clark,  &  Co.,  the  con- 
tinuing members  of  which  firm  alone  became  liable.  On 
the  supposition  that  the  money  of  Dr.  Fyffe  passed  to  the 
different  firms  in  succession,  the  appellant  would  be  liable 
while  he  had  any  control  over  the  money ;  but  having  ceased 
to  have  such  control  by  retiring  from  the  firm,  he  ceased  to 
be  liable.  He  was  not  a  member  of  the  house  when  the 
deposit  was  made  in  1786,  and  when  the  claim  was  made  in 
1833  he  had  ceased  to  be  a  partner ;  in  no  sense,  therefore, 
can  he  be  held  liable  to  this  demand. 

This  claim  having  arisen  from  dealings  in  India,  between 
parties  residing  there,  the  law  of  England,  which  governs 
contracts  in  our  Indian  territories,  is  alone  applicable  to  those 
dealings,  and  by  that  law  this  action  is  barred  by  lapse  of 
time.  The  deposit  was  made  in  1786 ;  Dr.  Fyffe's  insanity 
commenced  in  1793 ;  more  than  six  years  had  expired  from 
the  cause  of  action  accruing,  and  the  Statute  of  Limitations 
began  to  operate.  It  is  an  established  rule  that  if  the  statute 
begins  to  run  against  a  claim,  there  can  be  no  suspension  or 
interruption  of  it  afterwards;  its  march  cannot  be  arrested 
by  death,  departure  from  the  realm,  nor  insanity.  Rhodes 
V.  Smethurst^  (a)  The  cases  of  Murray  v.  The  East  India 
Company^  (6)  and  Douglas  v.  Forrest^  (c)  may  be  cited  for 
the  respondents  on  this  point ;  but  they  do  not  apply  to  the 
circumstances  of  this  case,  the  right  of  action  in  both  of  them 
not  having  arisen  until  after  the  deaths  of  the  respective 
parties.  The  operation  of  the  statute  was-  not  affected  by 
William  Fairlie's  letter  enclosing  the  account  to  J.  Fyffe,  in 
1812.     That  was  his  individual  act ;  and  even  if  it  imposed 

on  him  an  obligation  to  pay  this  debt,  his  absent  part- 
*  131    ners  were  not,  and  *  certainly  an  individual  partner  was 

not,  bound  by  his  undertaking.  But  the  letter  con- 
tained no  offer  to  undertake  such  an  obligation,  and  there 
was  no  acceptance  by  the  respondents  of  such  an  offer. 

But  assuming  this  debt  to  have  existed,  and  that  the  re- 
spondents are  entitled  to  sue  for  it,  the  appellant  submits 

(a)  4  M.  &  W.  42.  (6)  5  B.  &  Aid.  204. 

(c)  4  Bing.  686. 
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with  confidence  that  they  are  not  entitled  to  the  interest  they 
claim.     The  figure  9  in  the  account  is  evidently  written  on  an 
erasure  ;  and  in  Fairlie^s  first  letter  to  J.  Fy£Fe,  as  the  respon- 
dents have  alleged,  the  rate  of  interest  in  India  was  stated 
then  to  he  7  per  cent.     But  the  first  question  here  is,  are  the 
respondents  entitled  to  any  interest  ?     Originally  the  pay- 
ment of  interest  was  by  way  of  punishment  for  non-payment 
of  the  debt.     In  this  case,  from  the  death  of  Dr.  Fyffe  in  1810 
(indeed  from  the  commencement  of  his  insanity  in  1793), 
until  administration  was  taken  out  in  1835,  there  was  no 
person  to  whom  the  debt  could  be  safely  paid.     How  then 
can  the  debtor  be  made  liable  to  punishment  in  the  nature  of 
interest?     In  Murray  t.   The  Ea%t  India  Company^  it  was 
contended  for  the  defendants  that  the  plaintiff  could  not  re- 
cover interest   upon  the  bills  beyond  the  date  of  the  first 
letters  of  administration,  ^^  for  it  would  be  hard  upon  an 
acceptor  to  be  charged  with  interest  where  he  was  ready  to 
pay  the  money,  and  there  was  no  person  authorized  to  receive 
it ; "  (a)  upon   which  Chief  Justice   Abbott  observed  that 
the   calculation  of  interest  must  begin   "  from  the  time  of 
the  demand  of  payment  by  the  first  administi*ator,  and  not 
sooner."  (6)     There  was  no  demand  of  this  debt  from  1793 
to  the  time  of  bringing  this  action.     Dr.  Fyffe  was  not  com- 
petent to  demand  it,  or  give  a  discharge  for  it,  and 
there  was  no  personal  *  representative  till  1835.     If  it    *  132 
be  said  that  the  firm  used  the  money,  and  turned  it  to 
profitable  account,  and  therefore  they  ought  to  pay  interest, 
the  answer  is,  that  there  is  no  proof  that  the  firm  made  any 
use  of  the  money ;  and  certainly  the  appellant,  who  retired 
in  1820,  could  not  have  since  made  use  of  it.     On  these 
grounds,  and  on  the  authority  of  Murray  v.  The  Hast  India 
Company  on  this  point,  it  is  submitted  that  no  interest  is  pay- 
able on  this  debt. 

The  claim  made  in  the  supplementary  action  to  compound 
interest  would  seem  to  be  favored  by  the  Scotch  case,  Palmer 
^  -Co^H  Assignees  v.  Glas  ;  (c)  but  this  being  a  question  of 

(a)  5  B.  &  Aid.  211.  (6)  Id.  217. 

(c)  13  Sh.  &  D.  308. 
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interest  on  a  transaction  in  India,  it  must,  like  the  transaction 
itself,  be  governed  by  English  law,  which  does  not,  in  a  case 
like  this,  allow  compound  interest.  Ex  parte  Sevan,  (a) 
The  respondents  did  not  claim  this  interest,  or  any  other  than 
legal  interest,  in  the  summons  in  th«ir  first  action.  It  was  an 
afterthought  to  claim  interest  on  the  annual  accumulations  of 
interest.  The  Lord  Ordinary  was  startled  at  this  claim,  and 
refused  to  allow  it,  but  the  Judges  of  the  first  division  con- 
ceived that  the  claim  was  sustained  by  the  decisions.  The 
only  decision  that  can  be  found  in  favour  of  it  is  Palmer  ^  Co.^a 
Aangneea  v.  Glas ;  (6)  while  several  cases,  including  Keble 
V.  Graham^s  Trustees^  (c)  finally  decided  in  this  House,  are 
opposed  to  it. 

Sir  William  Follett  and  Mr,  (r,  Richards^  for  the  respon- 
dents. —  No  appeal  lies  against  the  Lord  Ordinary's  interloc- 
utor of  the  10th  of  July,  1839,  because  the  appellant,  by  not 
bringing  it  under  review  of  the  Inner  House,  must  be  taken 
to  have  acquiesced  in  it ;  and  in  such  circumstances  an 
*  133  appeal  to  this  House  is  *  excluded  by  the  15th  section 
of  the  Judicature  Act,  48  Geo.  3,  c.  151. 

With  respect  to  the  existence  of  the  debt,  and  the  respon- 
dent's right  of  action,  the  opinion  of  the  English  counsel 
taken  on  the  joint  case,  raising  questions  of  English  law,  as 
suggested  by  the  Court  below  and  adjusted  by  the  parties, 
most  satisfactorily  disposed  of  these  questions  in  favour  of 
the  respondents ;  and,  according  to  that  opinion,  this  House, 
though  not  bound  by  it,  will  unquestionably  hold,  that  the 
debt  sued  for  was  sufficiently  constituted  against  the  appel- 
lant's company  by  the  account  signed  by  the  company,  and 
transmitted  in  the  appellant's  letter  to  Mr.  James  Fyffe ; 
and  also  that  the  right  of  action  was  not  banned  by  the  Eng- 
lish Statutes  of  Limitations.  The  appellant  became  a  partner 
in  the  Indian  banking  and  agency  house  in  the  year  1793,  and 
continued  a  partner  through  the  several  successive  changes  to 
the  year  1820.     There  was  no  release  of  any  of  the  partners. 

(a)  9  Vea.  223.  (b)  13  Sh.  &  D.  308. 

(c)  4  Wils.  &  S.  166. 
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Q-ough  V.  Danies.  (a)  The  money  of  Dr.  Fyffe  was  retaioed 
and  used  by  the  firms  during  the  whole  of  the  time  that  the 
appellant  was  a  partner.  One  of  those  firms  rendered  and 
subscribed  an  account  current  in  1812,  making  up  the  interest 
at  different  rates  on  the  yearly  balances,  and  agreeing  to  give 
9  per  cent  for  the  future  on  the  balance  struck  in  1812.  Upon 
that  account  alone  the  appellant  was  unquestionably  liable. 
No  act  was  done  by  the  creditor  to  discharge  him.  It  is  ap- 
parently a  hardship  on  the  appellant  to  be  alone  held  liable 
for  this  debt,  but  that  is  the  law.  M^Tavish  y.  Lady  Sal* 
taun.  (i)  It  is  only  an  apparent  hardship,  because  the  firm 
in  India  is  liable  to  indemnify  him.  The  subscribed 
*  account  and  other  special  circumstances  of  this  case  *  134 
distinguish  it  from  the  cases  of  Sart  y.  Alexander  (c) 
and  Thompson  y.  Perceval^  (d)  in  which  the  retiring  part- 
ners were  held  to  be  discharged  because  the  creditors  so  dealt 
with  the  continuing  partners  as  to  raise  an  inference  that  they 
accepted  them  as  their  sole  debtors.  But  in  this  case  there 
was  no  dealing  on  the  part  of  the. creditor ;  he  was  incapable 
of  doing  any  act  which  could  be  construed  to  be  a  dis- 
charge ;  at  what  time  he  became  insane  is  not  material,  as 
the  account  rendered  in  1812  fixed  all  the  partners  of  the 
firm  subscribing  that  account  with  the  debt.  The  Scotch 
prescription  to  written  instruments,  being  forty  years,  does 
not  bar,  nor  was  it  pleaded  as  a  bar  to  this  action,  which  was 
brought  within  twenty-four  years  from  the  date  of  the  account 
rendered.  Neither  do  the  English  Statutes  of  Limitations, 
21  James  1,  c.  16,  or  4  Anne,  c.  16,  apply ;  for  the  latter 
could  not  take  effect  unless  all  the  parties  were  in  this  coun- 
try :  RhodeB  y.  Smethurst;  (e)  nor  the  former  until  six  years 
after  probate  or  administration  taken  out  in  this  country  to 
the  deceased  creditor :  Murray  y.  The  East  India  Company ^(jf) 
Douglas  v.  Forrest  (A)  The  obligations  of  a  contract  are  to 
be  expounded  by  the  law  of  the  country  in  which  the  contract 
is  made  or  is  intended  to  be  performed,  but  the  mode  of  en- 

(a)  4  Fnce,  200.  (6)  Fac.  Coll.,  3  Feb.  1821. 

(c)  2  M.  &  W.  424.  (rf)  3  Nev.  &  M.  167. 

(tf)  4  M.  &  W.  42.  (g)  5  B.  &  Aid.  204. 
(A)  4  Bmg.  686. 
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forcing  it  is  governed  by  the  lex  fori^  the  law  of  the  conntry 
in  which  it  is  sought  to  enforce  it.  Mr.  Justice  Stobt  on 
the  Conflict  of  Laws ;  (a)  Don  v.  Lippmann,  (i)  There 
is  a  case,  Bulger  v.  Roehe^  to  the  same  effect,  in  Picker- 
ing's American  Reports,  (c)  There  is  no  difference 
*  135  *  between  the  laws  of  England  and  Scotland  as  to  the 
obligatory  nature  of  this  contract. 
On  the  questions  as  to  the  interest,  the  appellant  contends, 
first,  that  he  is  not  to  pay  any  interest ;  secondly,  that  he  is  not 
to  pay  9  per  cent ;  and,  lastly,  that  he  is  not  to  pay  compound 
interest.  It  must  be  assumed  from  Fairlie's  letter  transmitting 
the  account,  that  his  firm  was  to  pay  interest  as  long  as  they 
held  Dr.  Fyffe's  money ;  and  they  have  held  the  money  to 
this  time.  In  the  account,  the  interest  is  calculated  from 
1787  to  1810,  sometimes  at  10,  sometimes  at  12,  and  some- 
times at  9  per  cent ;  and  the  last  balance  is  expressly  stated 
to  bear  interest  at  9  per  cent.  That  was  then  the  Indian 
rate  of  interest,  and  that  they  expressly  contracted  to  pay ; 
and  if  any  interest  is  payable,  that  is  the  proper  interest. 
Kehle  y.  Graham,  (d)  The  house  in  India  could  have  got 
rid  of  interest  by  paying  the  debt  upon  the  death  of  Dr. 
Fyffe,  according  to  his  will,  of  which  they  were  executors ; 
but  they  preferred  to  keep  the  money,  and  accordingly  agreed 
to  pay  interest.  It  appears,  by  the  docketed  account,  that 
for  seventeen  years  previous  to  Dr.  Fyffe's  death  interest  was 
paid  on  the  annual  accumulations.  How  can  they  object  to 
pay  the  like  interest  from  the  time  of  his  death  ?  Clearly  the 
judgment  appealed  from  is  well  founded,  in  regard  to  the 
allowing  of  annual  accumulations  down  to  the  date  of  cita- 
tion in  the  action.  Such  accumulations  are  uniformly  allowed 
on  the  one  hand,  and  charged  on  the  other,  by  such  Indian 
houses  as  that  of  Fairlie,  Fergusson,  &  Co. ;  such  was  the 
practice  of  the  appellant's  house  itself,  as  appears  from  the 
docketed  account  embracing  the  period  from  1787  to  1810 ; 


(a)  Section  582. 

(6)  5  CI.  &  Fin.  1  ;  and  2  Sh.  &  M.  682. 
(c)  Vol.  11,  p.  36.  (d)  4  Wila.  &  S.  166. 
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and  flie  Court  of  •Session  have  uniformly  allowed    *186 
such  accumulations  in  similar  cases. 

Mr  Pembertan,  in  reply,  denied  the  proposition  of  law,  that 
the  Statute  of  Limitations  of  Anne  does  not  take  effect  unless 
aU  the  partners  are  in  this  country.  If  the  appellant  was 
ever  liable  to  this  debt,  that  statute  put  an  end  to  his  liabil- 
ity. There  was.no  authority  for  holding  the  appellant  alone 
liable,  in  the  absence  of  his  partners.  The  case  of  M^Tavish 
y.  Zfody  Sdltoun  did  not  sustain  that  proposition.  No  pro- 
ceedings can  be  taken  in  equity  against  one  partner  alone*; 
and  to  an  action  at  law,  he  may  plead  in  abatement  that  he 
is  one  of  several  partners,  and  does  not  choose  to  be  sued 
alone.  If  the  law  of  England  is  to  govern  this  case,  the 
appellant  cannot  be  alone  sued  on  this  account ;  and  if  the 
law  of  Scotland  is  to  be  applied,  it  does  not  in  this  respect 
differ  from  the  law  of  England.  As  to  interest,  there  is  no 
contract  to  pay  any  interest ;  and  without  contract  there  is 
no  ground  for  the  claim  of  compound  interest. 

May  4,  1841. 

The  Lord  Chancellor.  —  Dr.  Fyffe,  who  resided  in  Cal- 
cutta, in  the  year  1786  opened  an  account  with  the  then  firm 
of  Fergusson  and  Fairlie,  and  continued  it  with  Fairlie,  Reid, 
and  Co.,  which  was  the  firm  adopted  by  the  house  upon  a 
change  of  partners  in  1790.  On  the  1st  of  May,  1793,  the 
appellant  was  admitted  a  partner  into  the  firm  of  Fairlie, 
Reid,  &  Co.,  and  continued  a  partner  in  the  business  from 
tint  time  till  1820,  when  he  retired ;  the  house  having  in 
1795  assumed  the  style  of  Fairlie,  Gilmore,  &  Co.,  and  in 
1810  that  of  Fairlie,  Fergusson,  &  Co.,  and  in  1818  that  of 
Feignsson,  Clark,  &  Co.  Mr.  Fairlie,  who  was  a  part- 
ner when  the  appellant  was  *  admitted  in  1793,  con-  *  137 
tinned  to  be  so  imtil  1818.  Throughout  all  the  changes 
of  partnership,  the  accotmt  of  Dr.  Fyffe  was  carried  on  in  the 
books  of  the  new  firm ;  and  it  was  a  debt  appearing  upon 
tiie  books  of  the  several  firms  of  which  the  appellant  was  a 
partner  during  the  whole  period  of  his  continuing  in  the 

house. 
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It  seema  to  have  been  assumed  by  both  sides  that  in  1793 
Dr.  FyfPe  became  nan  compos  mentis,  said  that  he  so  continued 
till  his  death  on  the  9th  of  May,  1810 ;  but  as  to  the  precise 
time  at  which  his  insanity  commenced,  or  any  circumstances 
connected  with  it,  I  find  no  evidence.  It  does  not  appear 
that  any  proceedings  were  adopted  for  appointing  others  to 
act  in  his  afBeiirs  on  account  of  his  lunacy,  and  he  was  during 
all  this  time  in  India,  and  the  agency  house  at  Calcutta  con- 
tinued to  deal  with  his  funds  as  they  had  done  before  the 
period  of  his  alleged  insanity.  It  would,  therefore,  be  ex- 
tremely difficult,  under  any  circumstances,  for  the  agency 
house  to  support  a  case  for  withdrawing  from  their  customer 
any  benefit  to  which  their  mode  of  keeping  the  account 
would  have  entitled  him  if  there  had  not  been  any  question 
as  to  his  sanity.  In  the  present  case,  I  think  the  house  is,  at 
all  events,  precluded  from  so  doing. 

In  1812,  one  of  the  then  partners  in  the  house,  in  which 
the  appellant  was  also  at  the  time  a  partner  (in  answer  to  an 
inquiry  made  by  a  person  claiming  to  be  interested  in  the 
estate  of  Dr.  Fyffe),  communicated  the  statement  of  account 
as  made  up  in  the  books  of  the  firm  up  to  the  30th  of  April, 
1810  ;  by  which  a  balance  of  sicca-rupees  17,346. 5.  was  made 
to  be  due  to  him,  and  to  which  was  appended  this  note :  '^  To 

bear  interest  at  9  per  cent  per  annum."  The  letter 
♦  138    which  enclosed  it  bore  date  the  6th  of  July,  •  1812, 

and  was  in  these  words :  ^^  I  now  enclose  you  Mr. 
Charles  Fyffe's  account  from  its  commencement,  which  I  re- 
ceived some  time  ago  from  Calcutta ;  the  balance  at  30th  of 
April,  1810,  was  rupees  17,346.  6. ;  chiefly  arising,  you  will 
observe,  from  the  high  rate  of  interest  allowed  upon  it." 

Administration  to  Mr.  Charles  FyfPe  was  not  obtained  till 
1835 ;  but  nothing  was  done  in  the  mean  time  to  affect  the 
relative  situation  of  the  firm  and  of  his  estate ;  and  the  ad- 
ministrators, by  their  summons,  assume  the  account  as  stated 
by  the  firm,  and  no  error  or  mistake  in  that  account  is  now 
established ;  it  is  therefore  much  too  late  for  the  house  to  say 
that  they  allowed  too  high  a  rate  of  interest  up  to  the  30th 
of  April,  1810,  or  computed  it  in  a  manner  too  favourable  to 
their  customer.  I  think,  therefore,  that  the  amount  of  debt 
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due  by  the  finn  to  the  estate  of  Mr.  Charles  Pyflfe  has  been 
correctly  assumed  to  be  17,846.  5.  sicca-rupees,  on  the  SOth 
of  April,  1810.  At  what  rate  interest  ought  to  be  computed 
from  that  date,  and  whether  with  accumulations  or  not,  re- 
mains to  be  considered. 

It  was  said  that  William  Fairlie  wrote  a  prior  letter  to  the 
same  person  on  the  23d  of  March,  1812,  stating  that  the 
interest  of  money  had  fallen  greatly  in  Bengal,  and  that  7  per 
cent  was  then  the  highest  rate  allowed ;  but  that  letter,  al- 
though set  out  in  the  summons,  is  not  admitted  by  the  appel- 
lant, and  has  not  been  produced  or  proved ;  and  if  it  had,  it 
could  hardly  supersede  the  memorandum  at  the  foot  of  the 
account  sent  on  the  5th  of  July  following. 

But  then  it  was  said  that  the  figure  "  9,"  in  the  memo- 
randum, was  written  on  an  erasure.  The  account  to  which 
that  memorandum  is  appended  purports  to  be  an  ac- 
count current  signed  by  the  firm ;  *  and  if  the  paper  *  189 
produced  has  been  altered  in  this  figure  since  it  was 
delivered,  it  was  competent  for  the  appellant  to  have  stated 
and  proved  the  fact,  and  that  it  does  not,  as  it  now  appears, 
correspond  with  the  books  of  the  firm.  But  no  such  proof 
has  been  made :  it  must  therefore  be  considered  as  the  super- 
scription of  the  firm  on  the  5th  of  July,  1812,  when  the  ac- 
count was  delivered  by  William  Fairlie,  one  of  the  firm,  that 
9  per  cent  would  be  in  future  the  rate  of  interest  which  the 
balance  then  admitted  to  be  due  would  bear. 

The  question  of  accumulation  stands  upon  a  very  different 
footing.  Upon  that  subject  the  memorandum  contains  no 
agreement  for  the  future ;  indeed  it  may  be  considered  as 
excluding  all  that  it  does  not  provide  for ;  and  what  it  does 
provide  for,  is  only  payment  of  interest  at  a  certain  rate.  It 
is  true  that,  practically,  the  account  had  ceased  to  be  an 
account  current  from  the  year  1798 ;  but  up  to  that  time  it 
had  been,  in  the  most  correct  sense,  an  account  current,  and 
it  ceased  to  be  so,  not  by  any  act  or  agreement  of  the  parties, 
but  by  the  cessation  of  all  transactions,  arising  probably  from 
the  situation  of  Mr.  Fyffe.  The  account,  however,  continued 
to  be  carried  on  in  the  same  manner  as  before  until  the  80th 
of  April,  1810 ;  and  when  that  account  was  made  up  Mr. 
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Fyffe  was  dead,  he  having  died  on  the  9th  of  May,  1810. 
From  that  time  there  was  no  party  with  whom  any  account 
current  could  be  carried  on,  there  not  having  been  any  rep- 
resentative of  Mr.  Fyffe  for  many  years  afterwards.  The 
accounting  parties  made  up  their  account  to  his  death,  stating 
their  intention  to  pay  9  per  cent  upon  the  balance :  and  from 
such  mode  of  making  up  the  account,  and  such  promise  to 

pay  9  per  cent  upon  the  balance,  the  firm  are  not  at 
*  140   liberty  *  to  withdraw.      But    then    the  inquiry  is, 

whether  the  accounting  parties  are  to  be  liable  be- 
yond what  they  have  so  undertaken,  and  are  to  be  charged 
with  compound  interest?  The  first  question  which  occurs 
is,  can  there  be  a  title  to  compound  interest  without  a  con- 
tract expressed,  or  implied  from  the  mode  of  dealing  with 
former  accounts,  or  custom  ?  And  if  not,  the  absence  of  any 
party  with  whom  any  such  contract  can  have  been  made, 
must  have  been  fatal  to  the  claim.  Generally  a  contract  4Hr 
promise  for  compound  interest  is  not  available  in  England,  as 
was  decided  in  Hz  parte  Bevan^  (a)  except  perhaps  as  to 
mercantile  accounts  current  for  mutual  transactions, — a  char- 
acter which  this  account  had  lost  from  at  least  the  death  of 
Charles  Fyffe.^  How,  then,  can  compound  interest  be  charge- 
able upon  any  account  closed  ? 

The  Court  of  Session  appears  to  have  taken  a  very  correct 
view  of  the  international  law  upon  this  subject,  in  considering 
the  law  of  the  country  where  the  debt  is  contracted  as  fur- 
nishing the  rule  by  which  the  nature  and  extent  of  the  obli- 
gation are  to  be  tried.  But  to  carry  out  the  principle  to  its 
proper  length,  the  same  rule  must  be  applied  to  the  question 
of  interest  as  constituting  part  of  the  contract  expressed  or 
implied,  and  therefore  as  affecting  the  nature  and  extent  of 
the  obligation ;  and  the  law  of  Scotland  can  be  referred  to 
only  as  to  questions  concerning  the  remedy,  as  the  country  in 
which  the  action  is  brought ;  in  which  must  be  included  the 
question  as  to  length  of  time.  No  Scotch  prescription  applies 
to  the  case ;  the  English  Statute  of  Limitations  also  is  irrele- 

(a)  0  Yes.  224. 

'  See  Williamaoa  v.  WiUiamson,  L.  B.  7  £q.  542. 
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yant ;  but  if  it  had  been  materia^  it  would  not  have  afforded 
any  bar,  as  the  bar  never  began  to  run.  The  distino 
ticm  *  between  the  applicability  of  the  lex  loci  eantrac"  *  141 
Ui»  and  the  lex  fori^  with  reference  to  the  nature  and 
character  of  the  debt  and  the  right  to  the  remedy,  is  well 
exemplified  in  the  case  of  The  British  Linen  Company  v. 
Dmmmond^  (a)  in  the  Queen's  Bench ;  and  in  Dan  t.  Lipp^ 
mann,  (i)  in  this  House.  In  inquiring,  therefore,  into  the 
title  to  compound  interest,  Scotch  cases  are  not  those  which 
ought  to  be  primarily  consulted ;  and  it  would  not  be  possible 
upon  English  authorities  to  support  the  claim.  It  happens 
that  there  is  a  decision  of  this  House  upon  this  subject,  which 
is  conclusive  against  the  claim,  —  I  mean  the  case  of  Boddam 
V.  RyUy.  {e)  In  that  case  there  were  partnership  accounts 
fuid  a  private  account,  and  in  the  books  the  account  had  been 
made  up  with  Indian  and  compound  interest.  At  the  hear* 
ing  Lord  TnuiOiOw  said,  ^^  Spencer's  representative  claims 
9  per  cent  interest,  from  year  to  year,  upon  the  ground  that 
the  books  were  so  made  up.  But  I  think  no  such  interest 
can  be  allowed ;  for  although  where  there  are  cross  accounts 
it  is  fair  interest,  as  to  one  against  the  other,  yet  it  is  not  fair 
after  closing  the  trade."  From  this  decision  of  Lord  Tnun- 
Low  there  was  an  appeal  to  the  House  of  Lords,  raising  dis- 
tinctiy  the  claim  to  compound  interest,  but  the  decree  was 
affirmed. 

The  present  is  a  much  stronger  case  against  the  claim  than 
tiiat  of  Boddam  v.  Byley ;  because  there  does  not  appear  to 
have  been  in  that  case  such  an  absence  of  any  party  to  con* 
sent  to  the  mode  of  stating  their  accounts,  as  there  is  in  this. 
On  the  other  hand,  and  in  favour  of  the  claim  to  compound 
interest,  several  cases  were  cited  as  decisions  of  the 
Court  of  *  Session,  of  which  Keble  v.  Graham  (^d)  was  *142 
one  ;  but  I  do  not  find  that  in  that  case,  as  reported, 
there  was  any  question  raised  as  to  compound  interest.    In 

(a)  10  B.  &  C.  903. 

(b)  5  CI.  &  Fin.  1. 

(c)  1  Bro.  C.  C.  239  ;  2  Bro.  C.  C.  2  ;  and  4  Bro.  P.  C.  561. 

Id)  6  Sh.  &  D.  112  ;  and  see  Graham  v.  Keble,  2  Dow,  17  ;  6  Wils.  & 
S.  166. 
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Cruickshank  v.  ITie  British  Linen  Company  (a)  therQ  was  a 
bond,  which  it  was  said  amounted  to  a  contract  for  compound 
interest,  as  to  the  legality  of  which  no  question  appears  to 
have  been  raised.  Palmer  ^  Co.^s  Assignees  v.  Qlas  (J)  is 
the  only  case  in  which  the  point  was  expressly  raised,  and  in 
that  case  the  Court  of  Session  certainly  decided  that  com- 
pound interest  was  to  be  calculated  upon  the  annual  balances 
after  the  death  of  the  debtor.  The  Court,  however,  very 
correctly  considered  that  question  as  one  to  be  decided  by 
the  law  of  the  country  where  the  debt  was  contracted,  and 
not  by  the  law  of  Scotland,  where  the  action  was  brought. 
The  decision,  therefore,  is  not  a  Scotch  judgment  upon  a 
question  of  Scotch  law,  but  a  judgment  of  a  Scotch  Court 
upon  English  law  or  an  Indian  custom,  and  seems  to  have 
been  founded  upon  very  imperfect  information,  which  the 
accountant  is  stated  to  have  received  from  some  gentleman 
acquainted  with  the  course  of  business  in  India ;  but  how  &r 
applicable  to  the  circumstances  of  the  case,  or  what  such  in- 
formation was,  does  not  appear.  The  Lord  Ordinary  is  rep- 
resented as  having  thought  it  doubtful  whether  there  should 
be  an  accumulation  after  the  death  of  the  debtor ;  and  Lord 
Medwtn  said  that  he  felt  a  little  more  difficulty  as  to  the 
accumulation.  It  is  not  possible,  I  think,  to  put  this  deci- 
sion in  competition  with  the  others  to  which  I  have  before 

referred.  It  appears  to  me,  therefore,  that  the  proper 
•  148    *  course  would  be  to  vary  the  interlocutor  appealed 

from,  by  declaring  that  interest  at  9  per  cent  ought 
to  be  calculated  upon  the  balance  of  17,346.  5.  sicca-rupees, 
from  the  80th  of  Aprils  1810,  up  to  the  time  of  the  decree, 
but  without  any  compound  interest  or  annual  rests ;  and  that 
the  cause  be  remitted  to  the  Court  of  Session  with  this  decla- 
ration. 

[It  was  accordingly  declared,  that  interest  at  9  per  cent 
ought  to  be  calculated  upon  the  balance  of  17,346  sicca-rupees 
5  annas,  &om  the  30th  of  April,  1810,  up  to  the  date  of  the 
final  decree  to  be  made  in  pursuance  hereof,  but  without  any 

(a)  13  Sh.  &  D.  91.  (6)  Id.  808. 
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compound  interest  or  annual  rests.  And  it  was  ordered  that, 
with  this  declaration,  the  cause  be  remitted  back  to  the  Court 
of  Session  in  Scotland,  to  do  therein  as  shall  be  just  and  con- 
sistent with  this  declaration.] 


•  IN  COBIMITTEE  OF  PRIVILEGES.  •  144 

1840. 

The  Hastings  Peerage. 

It  is  now  settled  law  that  a  sitting  in  Parliament  in  pursuance  of  a  writ  of 
summons  constitutes,  in  the  absence  of  a  patent,  a  dignity  descendible 
to  the  heirs  general  of  the  body  of  the  person  summoned  ;  and  that  in 
claims  to  ancient  dignities,  a  summons  and  a  sitting  in  Parliament  are 
required  to  be  proved. 

The  usual  evidence  of  a  writ  of  summons  is  the  enrolment ;  and,  of  a 
sitting,  is  the  Parliament  roll  or  journals  of  the  time. 

Where  the  writs  of  summons,  or  enrolments  of  them,  and  the  journals  of 
remote  times  are  wanting,  a  memorandum,  entered  on  a  Parliament 
roll,  of  a  grant  to  the  King  in  his  Parliament,  by  certain  persons 
named  *'  et  cseteri  magnates  et  proceres  tunc  in  Parliamento  exist- 
entes,"  is  sufficient  evidence  that  a  person  named  therein  sat  as  a  Lord 
of  Parliament,  although  there  .was  no  proof  that  he  was  summoned  to 
that  particular  Parliament. 

Instruments  purporting  to  be  the  acts  of  Peers,  but  not  acts  done  in  Par- 
liament, and  not  necessarily  the  acts  of  Peers  of  Parliament,  are  not 
evidence  that  a  person  named  in  them  ever  sat  in  Parliament,  although 
ho  was  certainly  summoned. 

In  a  claim  to  an  ancient  barony,  it  was  proved  that  Henry  de  H.  was 
summoned  by  special  writ  to  Parliament,  in  the  49th  Hen.  3  ;  but  there 
was  no  proof  that  he  ever  sat,  there  being  no  rolls  or  journals  of  that 
period.  His  son  and  heir  John  de  H.  sat  in  the  Parliament  of  18 
Edw.  1 ;  but  there  was  no  proof  that  he  was  summoned  to  that  Par- 
liament, there  being  no  writs  of  summons,  or  enrolments  of  them, 
extant  from  49  Hen.  3  to  23  Edw.  1.  To  the  Parliament  of  23  Edw.  1, 
and  to  several  subsequent  Parliaments,  he  was  summoned,  but  there 
was  no  proof  that  he  sat  in  any  of  them.  — 

HM^  that  it  might  be  well  presumed  that  John  De  H.  sat  in  the  Parlia- 
ment of  the  18th  of  Edw.  1,  in  pursuance  of  a  summons  ;  on  the  prin- 

[121] 


*  144  CASES  IN  THE  HOUSE  OF  LOBDS. 

ciple  that  '*  omnia  presmnuntar  legitinid  facta  doneo  probetar  in 
contrarium." 

Length  of  time  is  no  bar  to  a  claim  to  a  dignity  ;  yet  if  a  series  of  persons, 
of  right  entitled  to  it,  do  not  enjoy  it,  or  assert  their  right,  a  pre- 
sumption may  arise  against  the  right,  on  claim  by  their  descendants, 
unless  the  absence  of  enjoyment  or  claim  is  satisfactorily  accounted 
for. 

Where  450  years  elapsed  from  the  death  of  the  last  possessor  of  a 
•  dignity,  and  during  the  first  250  years  a  question  was  pending 

*  145        *  whether  the  heirs  male  of  the  half  blood,  or  the  heirs  female 

of  the  whole  blood,  were  entitled  to  succeed,  and  before  that 
question  was  determined  the  dignity  fell  into  abeyance,  and  remained 
in  that  state  for  the  residue  of  the  time.  — 

Held,  that  these  were  sufficient  reasons  to  rebut  the  presumption  arising 
from  the  long  omission  to  enjoy  or  claim  the  dignity. 

The  doctrine  th&t  possessio  fratris,  applicable  to  lands,  does  not  affect  the 
descent  of  a  dignity  by  writ  first  held  in  the  Grey  de  Ruthyn  and  Fit- 
waiter  Baronies  (Collins,  195,  286),  confirmed. 

July  16,  1840.    March  25,  27.    May  4, 1841. 

The  Barony  of  Hastings,  created  by  writ  in  the  reign  of 
Henry  3,  and  which  became  dormant,  or,  at  least,  had  not 
been  actually  enjoyed  since  the  death  of  John  Lord  Hastings 
without  issue  in  the  year  1389,  and  fell  into  abeyance  in  1542, 
was  claimed  in  1840  by  Sir  Jacob  Astley,  of  Melton  Consta- 
ble, in  the  county  of  Norfolk,  Bart.,  and  by  Henry  Le  Strange 
Styleman  Le  Strange,  Esq.,  of  Hunstanton,  in  the  said  county, 
as  coheirs  to  the  dignity. 

The  petition  of  Sir  Jacob  Astley  to  the  Queen,  referred 
by  her  Majesty  to  the  House  of  Lords  with  the  Attorney- 
Generars  report  annexed  on  the  25th  of  June,  1840,  stated 
(among  other  things)  '^that  his  ancestor.  Sir  Henry  de  Hast- 
ings, was  summoned  to  Parliament  as  a  baron  of  the  realm 
in  the  49th  year  of  the  reign  of  King  Henry  3  (1264),  and 
died  in  1268,  leaving  John  de  Hastings  his  son  and  heir,  who 
was  summoned  to  Parliament  as  a  baron  of  the  realm  in  the 
18th  year  of  Edward  1,  and  again  to  several  Parliaments, 
from  the  23d  of  Edw.  1  to  the  6th  of  Edw.  2 ;  and  that  he 
(John)  sat  in  the  Parliaments  which  met  at  Westminster  in 
the  18th  and  28th  of  Edw.  1,  and  in  the  Parliament  held  at 
Lincoln  in  the  29th  of  the  same  King ;  by  which  writs  of 
summons  to,  and  sittings  in.  Parliament  a  barony  in  fee  was 
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created,  descendible  to  the  heirs  general  of  his  body, 
and  which  has  descended  to,  and  is  now  *  vested  in,    *  146 
the  heirs  general  of  the  said  Sir  Henry  and  Sir  John 
de  Hastings. 

^^  That  the  said  Sir  John,  Baron  Hastings,  married,  first, 
Isabella,  daughter  of  William  de  Valence,  Earl  of  Pembroke, 
by  whom  he  had  issue  a  son,  John,  and  a  daughter,  Elizabeth 
Hastings,  who  married  Roger  Baron  Grey  of  Ruthyn ;  and 
that  he  married  to  his  second  wife,  Isabella,  daughter  of 
Hugh  Le  Despenser,  by  whom  he  had  issue  two  sons,  Thomas, 
who  died  without  issue,  and  Sir  Hugh  Hastings ;  and  that 
the  said  John  Lord  Hastings  died  in  1818 ;  that  his  said  first 
son,  John,  was  summoned  to  Parliament  from  the  6th  year 
of  Edw.  2  (1313),  to  the  18th  of  the  same  reign,  1325,  in 
which  year  he  died,  leaving  Sir  Lawrence  de  Hastings  Baron 
Hastings  his  son  and  heir,  who  was  created  Earl  of  Pembroke 
by  King  Edward  8,  in  1889,  and  died  in  1348,  when  he  was 
succeeded  by  his  son  and  heir  Sir  John  de  Hastings,  Earl  of 
Pembroke  and  Baron  Hastings,  who  died  in  1875,  leaving 
John  de  Hastings,  third  Earl  of  Pembroke  and  sixth  Baron 
Hastings,  his  son  and  heir,  who  died  without  issue  in  the 
year  1389,  when  the  Earldom  of  Pembroke  became  extinct, 
and  the  Barony  of  Hastings  devolved  on  Hugh  Hastings,  Esq., 
the  great-grandson  and  heir  of  the  aforesaid  Sir  Hugh,  son  of 
John  Baron  Hastings,  by  Isabella  Le  Despenser,  his  second 
wife. 

"  That  the  said  Hugh  Hastings  died  without  issue  in  1396, 
leaving  his  brother  and  heir  Sir  Edward  Hastings,  who  styled 
himself  *  Lord  Hastings,'  and  died  in  1487  leaving  John  Hast- 
ings his  son  and  heir,  who  died  in  1477  leaving  Sir  Hugh 
Hastings  his  son  and  heir,  who  died  in  1488  leaving  Sir  John 
Hastings  his  son  and  heir,  who  died  without  issue  in 
1504  leaving  Sir  George  Hastings  his  brother  and  *  heir,  *  147 
who  died  in  1512  leaving  John  Hastings  his  son  and 
heir,  who  died  without  issue  in  1514  leaving  Sir  Hugh  his 
brother  and  heir,  who  died  in  the  same  year  leaving  John 
Hastings  his  son  and  heir,  and  two  daughters,  Anne  and 
Elizabeth ;  and  that  John,  the  son  of  the  said  Sir  Hugh  Hast- 
ings, died  without  issue  in  1542,  Leaving  Anne  and  Elizabeth, 
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his  said  two  sisters  and  coheirs,  between  whom  the  said  barony 
fell  into  abeyance,  in  which  state  it  has  continued,  and  now 
remains. 

^*  That  the  said  Anne  Hastings  married  William  Browne, 
second  son  of  Sir  Anthony  Browne,  and  had  issue  by  him 
Sir  Anthony  Browne,  her  son  and  heir,  whose  great-grandson 
and  heir  Thomas  Browne,  of  Elsing,  Esq.,  in  the  county  of 
Norfolk,  died  in  1706,  leaving  a  daughter  and  heir  Phillipa, 
wife  of  John  Bemey,  Esq.,  by  whom  she  had  issue  her  son 
and  heir  Thomas  Bemey,  whose  grand-daughter  and  sole  heir 
Frances  (widow  of  the  Rev.  Richard  Browne,  late  of  Elsing) 
was  still  living,  and  was  the  heir  general  of  the  said  Anne 
Hastings ;  and  as  such,  was  one  of  the  coheirs  of  the  Barony 
of  Hastings. 

^'  That  Elizabeth,  the  other  sister  and  coheir  of  the  said 
John  Hastings,  married  Hamon  Le  Strange,  Esq.,  and  by 
him  had  issue  Thomas  Le  Strange,  her  son  and  heir,  who  died 
without  issue  in  1581 ;  and  a  second  son.  Sir  Nicholas  Le 
Strange,  who  died  in  1592,  whose  grandson  and  heir  Sir 
Nicholas  Le  Strange,  Bart.,  left  issue  Sir  Nicholas  Le  Strange, 
Bart.,  his  son  and  heir,  who  died  in  1669,  and  was  succeeded 
by  his  son  and  heir  Sir  Nicholas  Le  Strange,  Bart.,  who  died 
in  1724,  leaving  issue  two  sons,  Thomas  and  Henry,  and  two 
daughters,  Armine  and  Lucy ;  that  Thomas,  the  eldest  son, 
succeeded  his  father  in  the  baronetcy,  and  dying  with- 
*  148  out  issue  in  1751,  was  succeeded  by  his  brother  *  and 
heir  Sir  Henry  Le  Strange,  who  died  without  issue  in 
the  year  1760. 

^*'  That  Armine  Le  Strange,  the  eldest  daughter  of  the  said 
Sir  Nicholas  Le  Strange,  Bart.,  married  Nicholas  Styleman, 
of  Snettisbam,  in  the  county  of  Norfolk,  Esq.,  by  whom  she 
had  issue,  and  is  now  represented  by  Henry  Le  Strange 
Styleman  Le  Strange,  Esq.,  her  great-grandson  and  heir,  who 
is  consequently  one  of  the  coheirs  of  the  Barony  of  Hastings, 
as  coheir  of  the  before-mentioned  Elizabeth  Hastings. 

*'  That  Lucy  Le  Strange,  the  other  daughter  of  the  said 

Sir  Nicholas  Le  Strange,  Bart.,  married  Sir  Jacob  Astley,  of 

Melton  Constable,  in  the  county  of  Norfolk,  Bart.,  by  whom 

she  had  issue  Sir  Edward  Astley,  her  son  and  heir,  who  died 
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in  1808,  leaving  Sir  Jacob  Henry  Astley  his  son  and  heir, 
who  died  in  1817,  leaving  Sir  Jacob  Astley,  the  petitioner, 
his  son  and  heir ;  who  was  also  one  of  the  coheirs  of  the  said 
barony,  as  coheir  of  the  before-mentioned  Elizabeth  Hastings ; 
and  as  such  coheir  he  prayed  her  Majesty  to  determine  the 
abeyance  of  the  said  barony  in  his  favour,  by  commanding  a 
writ  of  summons  to  Parliament  to  be  issued  to  him,  by  the 
name,  style,  and  title  of  Baron  Hastings." 

The  petition  of  Mr.  StylemaQ  Le  Strange  to  the  Queen, 
also  referred  by  her  Majesty  to  the  House  of  Lords  on  the 
same  day,  stated  the  creation,  descent,  and  abeyance  of  the 
barony,  and  deduced  the  pedigree  of  all  the  coheirs  in 
the  same  manner;  suppl3ring  more  particularly  so  much  of 
his  own  pedigree  as  was  only  stated  generally  in  Sir  Jacob 
Astley's  petition;  namely,  that  Armine  Le  Strange  had 
issue  by  her  said  husband,  Nicholas  Le  Strange,  two  sons ; 
(first)  Nicholas,  her  son  and  heir,  who  died  in  1788 
•  without  issue,  leaving  (second)  Armine  Styleman,  *  149 
clerk,  his  brother  and  heir,  who  died  in  1803,  leaving 
Henry  Styleman,  Esq.,  his  son  and  heir,  who  died  in  1819, 
leaving  this  petitioner  his  son  and  heir  ;  who  was  one  of  the 
coheirs  of  the  said  barony,  as  coheir  of  the  before-mentioned 
Elizabeth  Le  Strange ;  and  as  such  coheir  he  prayed  her  Maj- 
esty to  determine  the  abeyance  of  the  barony  in  his  favour. 

Both  the  petitions  were  referred  by  the  House,  with  the 
Attorney-General's  reports  respectively  annexed,  to  the  Lords 
Committees  for  Privileges. 

At  the  first  sitting  of  the  committee,  on  the  16th  of  July, 
1840,  Sir  Harrii  Nicolas  appeared  as  counsel  for  Sir  Jacob 
Astley ;  Sir  William  Follett  appeared  for-  Mr.  Styleman  Le 
Strange ;  and  the  Attorney-General  (/SVr  John  Campbell)^  for 
the  Crown.  No  counsel  or  agent  appearing  for  Mrs.  Browne, 
proof  was  given  (as  required)  that  she  had  been  served  with 
notice  of  the  petitioners'  claims,  and  of  the  reference  thereof 
to  the  committee. 

Sir  Harris  Nicolas^  having  opened  the  allegations  of  Sir 
Jacob  Astley's  petition,  and  stated  generally  the  evidence 
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which  he  had  to  support  them,  proceeded  to  examine  his 
witnesses. 

Having  proved,  by  the  production  of  the  enrolments  of 
writs  of  summons  to  Parliament,  dated  in  December  in  the 
49th  year  of  King  Henry  3,  —  which  are  the  earliest  writs  of 
summons  to  peers  now  extant  on  record,  —  that  Henry  de 
Hastings  was  summoned  to  that  Parliament,  the  learned 
counsel  observed  to  the  committee,  that  as  the  rolls  of  Par- 
liament did  not  commence  until  the  reign  of  Edward  ].,  he 

could  not  give  the  usual  or  any  direct  proof  that  the 
*  150    said  *  Henry  Lord  Hastings,  or  any  other  peer,  sat  in 

that  Parliament;  but  to  show  that  he  was  then  a  baron 
of  the  realm,  he  proposed  to  put  in  an  instrument,  dated  at 
London  the  13th  of  December,  1263  (the  48th  of  Hen.  3),  by 
which  the  persons  therein  styled  "  Barones,"  of  whom  Henry 
de  Hastings  was  one,  agreed  to  submit  to  the  award  of  Louis 
King  of  France  the  disputes  between  Henry  3  and  his  discon- 
tented barons,  respecting  the  Provisions  of  Oxford  and  other 
matters,  (a) 

The  Attorney-Geueral  objected  to  the  admissibility  of  that 
instrument  for  the  purpose  for  which  it  was  offered,  and  sub- 
mitted that,  as  it  was  not  an  act  done  or  purporting-  to  be 
done  in  Parliament,  or  by  appointment  of  Parliament,  it  could 
not  be  taken  as  evidence  that  the  persons  named  in  it  were 
Lords  of  Parliament. 

Sir  S,  Nicolas  did  not  press  for  the  reception  of  the  instru- 
ment. 

That  Henry  de  Hastings  died  in  the  52d  of  Hen.  3  was 
proved  by  production  of  an  inquisition  taken  after  his  death ; 
and  that  his  son  John  was  one  of  the  ^'  magnates  and  pro- 
ceres  "  present  in  the  Parliament  held  in  the  18th  of  Edw.  1 
(1290),  was  shown  by  the  Parliament  roll  of  that  year ;  (6) 

(a)  Foedera,  new  ed.  t.  1,  p.  483 ;  1  Lords'  Rep.  on  the  Dig.  of  the 
Peerage,  p.  135. 

(b)  A  memorandmn  of  a  grant  to  the  King,  <<  in  pleno  Parliamento," 
entered  in  that  roll,  after  mentioning  the  names  of  several  persons, 
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but  there  was  no  evidence  of  his  having  been  summoned  to 
that  Parliament,  no  writs  of  summons  being  extant  on 
record  *  from  the  49th  of  Hen.  3  to  the  23d  of  Edw.  1.  *  161 
It  appeared,  however,  from  the  enrohnents  of  writs  of 
summons  to  Parliament  in  that  year,  and  to  the  several  Par- 
liaments in  the  27th,  28th,  and  34th  years  of  Edw.  1,  and  the 
1st  and  6th  of  Edw.  2,  that  this  John  de  Hastings  was  sum- 
moned as  a  baron  to  the  Parliaments  held  in  those  years ; 
and  to  show  that  he  sat  in  the  Parliament  held  at  London  the 
28th  of  Edw.  1,  itf  was  proposed  to  put  in  the  charter-roll  of 
that  year,  in  which  his  name  appeared  as  a  witness  to  the 
confirmation  of  the  great  charter,  &c. 

» 

The  Attomey-Qeneral  submitted  that  the  appearance  of 
the  name  of  a  person  as  a  witness  to  that  charter  could  not 
be  evidence  of  his  sitting  as  a  peer  in  Parliament ;  because 
he  might  be  a  witness  to  the  charter  of  confirmation  without 
being  a  peer,  and  he  was  not  described  as  a  peer. 

Sir  ffarris  Nicolas  replied,  that  he  could  show  that  allthe 
persons  whose  names  appeared  as  witnesses  to  the  act  of  con- 
firmation were  summoned  to  Parliament  as  peers.  His  object 
in  producing  this  document  was  to  show  that  the  proceeding 
took  place  in  Parliament,  and  that  John  de  Hastings  was 
present. 

The  evidence  was  received  for  that  purpose. 

In  further  proof  that  John  de  Hastings  sat  in  the  Parlia- 
ment held  at  Lincoln  the  28th  of  Edw.  1,  a  copy  of  a  letter 
was  tendered',  purporting  to  have  been  written  by  the  earls 
and  barons  there  assembled,  the  name  of  John  de  Hastings 
being  among  them,  to  Pope  Boniface  the  8th,  denying  his 
right  to  the  kingdom  of  Scotland.  (Two  copies  of  this  let- 
Johannes  de  Hastings  being  among  them,  added,  '*  et  caeteri  magnates  et 
proceres  tunc  in  Parliamento  existentes  pro  se  et  communitate  totins 
regni  quantum  in  ipsis  est  concessimus  domino  regi  ad  filiam  primogeni- 
tam  maritandum,"  &e. 
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ter,  appearing  to  be  originals,  are  preserved  in  the  Chapter- 
house, Westminster. 

*  152       *  The  Attorney-General  objected  to  the  admission 

of  this  document,  as  it  did  not  appear  that  the  letter 
was  an  act  done  in  the  Parliament,  or  that  the  names  affixed 
to  it  were  necessarily  the  names  of  peers.  He  objected  to  its 
being  received  even  de  bene  esse  (as  was  proposed  by  Sir  H. 
NieolcLs')^  lest  its  admission  might  create  doubts  as  to  the  rules 
of  evidence  on  this  subject. 

Sir  Harris  Nicolas  submitted  that  it  was  admissible,  if  not 
of  itself,  at  least  in  connection  with  the  other  evidence  which 
he  had  produced.  The  Lords  Committees  on  the  Dignity  of 
a  Peer,  at  the  conclusion  of  their  fourth  report,  considered 
that  this  letter  might  be  sufficient  evidence  of  a  sitting  in 
Parliament  by  those  whose  names  were  signed  to  it,  if  there 
was  no  other  sufficient  evidence  of  their  being  summoned ; 
as  there  is  in  this  case.  At  present,  as  the  committee  seemed 
inclined  against  the  reception  of  the  document,  he  withdrew 
it,  reserving  the  right  of  tendering  it  again,  should  he  find  it 
material. 

The  document  was  not  again  tendered. 

After  proving  by  an  inquisition  that  John  de  Hastiugs 
died  in  the  6th  of  Edw.  2,  and  that  John,  his  son  and  heir, 
was  summoned  to  several  successive  Parliaments,  and  that 
Lawrence,  his  grandson,  was  summoned,  and  was  created 
Earl  of  Pembroke,  and  that  that  line,  and  also  the  Earldom 
of  Pembroke,  became  extinct  on  the  death  of  John,  the  sixth 
baron,  without  issue,  in  the  13th  of  Rich.  2,  —  Sir  H.  Nicolas 
— in  order  to  show  that  the  title  of  Hastings  then  devolved 
on  the  male  issue  of  the  first-named  John,  second  Baron 
Hastings,  by  his  second  wife  Isabel  Le  Despenser  (the  line 
through  which  the  petitioners  claimed),  instead  of  the 

*  153   descendants  of  his  *  only  daughter  Elizabeth,  by  his 

first  marriage  with  Isabel  de  Valence,  the  ancestors  of 
Lady  Grey  de  Ruthyn — put  in  evidence  numerous  inquisi- 
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taons  taken  after  the  death  of  John,  the  sizth  and  last  Baron 
Hastings.  By  some  of  these  it  was  found  that  Hugh  Hast- 
ings, who  was  the  lineal  heir  male  descended  in  the  fourth 
generation  from  the  said  second  marriage  of  the  second  Baron 
Hastings,  who  was  the  last  baron's  heir  to  several  manors. 
By  some  it  was  found  that  Lord  Grey  de  Buthyn,  grandson 
of  the  said  Elizabeth  Hastings,  was  heir  to  various  other 
lands ;  while  it  was  found  by  others  of  them  that  other  per- 
sons were  heirs  to  other  lands  of  the  said  last  baron ;  but 
that  the  said  Hugh's  brother  and  heir  was.  heir  to  the  lands 
held  by  the  last  baron's  widow,  he  being,  on  the  widow's 
death,  found  heir  to  the  last  baron.  From  said  Hugh  and 
Edward  the  descent  of  the  title  was  traced  down  to  Edward's 
great-grandson.  Sir  George  Hastings,  between  whose  grand- 
daughters, Anne  and  Elizabeth,  it  fell  into  abeyance  in  1540. 
There  was  no  attempt  to  prove  that  any  of  their  ancestors, 
from  the  death  of  the  sixth  baron  in  1889,  was  summoned  to, 
or  sat  in.  Parliament;  and  the  reason  given  for  their  not 
claiming  the  dignity  was,  that  until  1641  the '  law  was  not 
dedared  that  the  rule  of  potse$9io  fratris  was  not  applicable 
to  the  descent  of  dignities,  as  it  was  to  lands ;  and  therefore 
the  family  of  the  Greys  de  Rutbyn,  descended  from  Elizabeth 
Hastings,  who  had  assumed  the  title,  were  supposed  during 
the  whole  interval  to  have  a  better  right  to  it  than  the 
descendants  from  her  brother  of  the  half  Uood.  (a) 
*  Long  before  the  time  diat  the  law  was  declared,  the  *  154 
title  was  really  in  abeyance  between  the  descendants 
of  Anne  and  Elizabeth,  granddaughters  of  Sir  George  Hast* 
ings  (that  is,  from  1542  to  1641). 

The  evidence  given  to  show  that  Mm.  Browne  was  the 
hneal  descendant  and  heir  of  the  said  Anne  Hasting,  and 
that  the  two  elsimants  were  descendants  from  and  coheirs  of 
Elizabeth,  whose  great-grandson,  Sir  Nioholas  Le  Strange, 
was  the  great-grandfather  of  Armine  and  Lucy  Le  Strange 

(a)  The  law  was  so  declared  on  the  claim  of  Mr.  LongueyiUe  to  the 
Hastings  Barony,  as  the  right  heir  of  Elizabeth  Hastings.  —  See  the 
Lords'  Jonmals,  vol.  4, 1640,  1641 ;  Collins's  Baronies  by  Writ,  pp.  195, 
196 ;  and  tiie  Lords'  Oommittees  on  the  Dignity  of  a  Peer,  Ist  Report, 
442,  and  3d  Report,  M,  47. 
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(the  claimants'  respective  great-giandmothers),  consisted  of 
inquisitions,  of  marriage  settlements,  and  other  deeds  and 
accounts  from  the  family  repositories,  records  from  the  Courts 
of  Law,  wills  from  the  Prerogative  and  other  Ecclesiastical 
Courts,  registers  of  births  and  deaths,  inscriptions  on  tombs 
and  monuments.  On  these  no  questions  arose  material  to 
notice. 

March  25,  27  ;  May  4, 1841. 

At  a  subsequent  sitting  of  the  Committee  of  Privileges, 
the  Attorney-General  called  their  attention  to  a  petition  pre- 
sented to  the  House  since  their  last  meeting,  by  the  Mar- 
chioness of  Hastings,  in  her  right  as  Baroness  Grey  de 
Ruthyn,  stating,  among  other  things,  that  she  claimed  to  be 
entitled  to  the  Barony  of  Hastings  as  sole  heir  of  the  whole 
blood  of  Lawrence,  fourth  Baron  Hastings,  and  sole  heir  of 
the  body  of  Reginald  de  Grey,  who  in  1425  styled  himself 
^^  Lord  Hastings,  Waysford,  and  Ruthyn ;  and  sole  heir  like- 
wise of  the  grandson  of  said  Reginald  Edmond,  created  Earl 
of  Kent  in  1465,  by  Edward  4,  who  therein  described  him 

*  Baro  et  dominus  de  Hastings,  Waysford  et  Ruthyn : '  which 

peerages,  titles,  and  honours  this  petitioner  claimed  to  be 

*  155   vested  in  her,  she  being  sole  issue  of  her  father  *  Henry, 

the  last  Lord  Grey  de  Ruthyn,  who  died  in  1810 ;  and 
therefore  she  prayed  their  lordships  to  postpone  their  decision 
on  the  other  claims  until  she  should  have  an  opportunity  of 
lapng  her  case  before  them,  and  of  being  heard  thereon ;  and 
that  she  may  be  at  liberty  to  attend  the  committee,  and  be 
heard  by  her  counsel  and  agents,  in  opposition  to  the  said 
other  claims." 

No  counsel  or  agent  appearing  for  her  ladyship  at  this 
sitting,  the  agent  of  Sir  Jacob  Astley,  in  compliance  with  the 
order  of  the  committee  (who  were  not  satisfied  with  notice 
served  on  her  ladyship's  solicitors),  afterwards  served  per- 
sonal notice  on  her  ladyship  of  the  committee's  proceedings 
on  the  claims  of  Sir  Jacob  Astley  and  Mr.  Styleman  Le 
Strange. 

Sir  Harris  Nicolas  having  summed  up  the  evidence  for  Sir 
Jacob  Astley,  and  Sir  W.  Follett  having  done  the  same  for 
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Mr.  Styleman  Le  Strange,  the  Attorney-General  was  heard 
to  obserre  on  the  whole  case. 

Sir  HarrU  Nicolas  was  allow,ed  to  supply,  on  a  subsequent 
day,  evidence  which  had  by  accident  been  omitted  ;  namely, 
certain  inquisitions  post  mortem,  to  proye  that  Isabella  Le 
Despenser  was  the  second  wife  of  John,  second  Baron  Hast- 
ings. This  was  necessary  in  order  to  remove  some  of  the 
Attonxey-General's  objections. 

All  the  questions  raised  are  stated  in  the  following  speech. 

May  18. 

The  Lord  Ghancellob.  —  This  case  has  come  before 
your  Lordships  under  a  reference  by  her  Majesty  on  *  a  *  156 
petition  of  Sir  Jacob  Astley,  and  another  of  Mr.  Style- 
man  Le  Strange,  severally  claiming  the  barony  of  Hastings, 
which  is  stated  to  have  been  created,  or  certainly  to  have 
existed,  in  the  49th  of  Henry  8.  The  pedigree,  so  far  as  it 
traces  the  descent  from  the  party  in  whom  that  barony  was 
vested,  appears  to  me,  after  a  laborious  investigation  of  the 
evidence  a£Pording  the  different  links  in  it,  to  have  been  made 
out.  At  the  same  time,  there  always  is  some  degree  of  doubt 
in  coming  to  a  conclusion  upon  facts  of  such  very  ancient 
date ;  and  we  always  feel  some  hesitation  in  coming  to  a  con- 
clusion on  evidence  of  that  description.  It  does,  however, 
happen  in  this  case,  that  most  of  the  steps  of  the  pedigree  are 
supported  by  public  documents,  inquisitions,  and  other  instru- 
ments, which  leave  no  doubt  as  to  the  facts  which  are  stated 
in  these  documents ;  and  upon  the  whole  your  Lordships  will, 
I  think,  be  safe  in  acting  upon  the  evidence. 

The  evidence  shows  that  the  barony  fell  into  abeyance  in 
the  year  1542.  Anne  Hastings,  who  was  the  daughter  of  Sir 
Hugh  Hastings,  and  her  sister  Elizabeth,  were  the  only  two 
children  of  tiiat  Sir  Hugh  Hastings  who  would  have  been 
entitied  to  the  barony  if  it  had  been  claimed,  in  the  manner 
set  out  in  the  petitions;  and  from  that  Anne  is  descended,  not 
either  of  the  parties  claiming  the  titie,  but  another  party  who 
is  not  before  your  Lordships  as  a  party  claiming,  according 
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to  the  form  of  proceeding  Which  is  adopted  by  your  Lordships 
in  cases  of  this  sort.  Mrs.  Browne  is  proved  to  have  been 
descended  from  that  Anne  Hastings;  she,  therefore,  would  be 
one  of  the  parties  in  whom  .the  title  is  vested  as  a  coheir. 

Her  sister,  Elissabeth,  is  the  aticestcnr  of  both  the  <daim- 
*157    ants;   Mr.  *«Styleman  Le  Strange  being  descended 

from  Armine,  who  was  the  elder  daughter  of  Sir 
Nicholas  Le  Strange,  and  who  died  in  the  year  1768 ;  and 
Sir  Jacob  Astley  being  descended  from  Lncy,  the  younger 
sister  of  that  Armine.  There  are  three  parties,  therefore,  in 
whom  the  ti<ile  is  vested :  Mrs.  Browne,  who  is  descended 
from  the  eldest  branch ;  and  the  other  two,  who  are  de- 
scended from  the  junior  branch ;  namely,  the  two  daughters  of 
Sir  Nicholas  Le  Strange,  who  was  the  heir  and  lineal  descend- 
ant, in  the  fifth  generation,  of  Elizabeth  Hastings. 

Some  questions  have  been  raised  at  your  Lordships'  bar, 
which  undoubtedly  are  entitled  to  the  most  serious  considera- 
tion. The  first  of  those  is,  how  £eu:  thei^  has  been  proved,  in 
this  case,  that  which  is  required  in  the  absence  of  a  patent 
to  establish  a  title  descendible  to  heirs  general ;  namely,  a 
summons  to,  and  sitting  in.  Parliament.  That  a  summons 
and  a  sitting  constitute  a  title  descendible  to  heirs  general 
has  been  established  and  acted  upon  in  so  many  cases,  {a) 
that  I  need  not  now  con»der  it  a  question  open  to  discussion. 
The  chief  point,  therefore,  in  this  case  is,  whether  there  has 
been  proved  that  which,  according  to  former  decisions,  con- 
stitutes a  title  to  a  dignity  of  this  description.  The  other  is 
a  point,  not  of  law,  but  initheo*  of  fact ;  namely,  whether  the 
absence  of  any  exercise  of  4>he  right  to  this  title  from  the  time 
it  has  been  proved  to  have  been  last  held  by  Sir  John  de  Hast- 
ings (sixth  Baron  Hastings),  who  died  in  the  year  1389,  does 
not  raise  a  presumption  that  there  must  at  that  time  have 

been  something  which  oannot  now  be  traced,  but  which 
*  168   precluded  the  party^  *  who  would  otherwise  have  beeai 

entitled,  from  claiming lihe  barony  at  that  period.. 
Though  length  of  time  itself  is  no  hen  to  a  cladim  to  adig- 

(a)  Virie  the  Vfttrx  ttase,  ante,  Vol.  V.,  p.  528 ;  and  the  Braye  and 
Camoys  Cases,  Vol.  VI.,  pp.  7^7  and  78d. 
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nity,  yet  where  you  are  examuung  matters  of  fact,  and 
endeavouring  to  ascertain  the  rights  of  persons  who  come 
forwaid  to  claixn  it»  undoubtedly  a  great  presumption  is 
raised  against  the  validity  of  that  claim,  when  you  find  the 
dignity  descendible  at  a  particular  period  in  a  way  that  would 
entitle  a  party  to  take  it  up,  and  you  &oA  that  that  claim  was 
not  made,  or  at  all  events  that  the  party  did  not  succeed  j 
unless  there  are  circumetancee  in  the  case  which  enable  your 
Lordships  to  come  to  a  conclusion  that  the  circumstance  of 
the  dignity  not  havii^  been  taken  up  is  satisfactorily  ex-r 
plained.  Where  a  title  falls  into  abeyance,  and  is  claimable 
either  by  two  sisters  or  the  descendants  of  two  sisters,  no 
doubt  the  prescription  against  the  title  does  not  exist,  because 
neither  of  those  parties  could  assert  a  right  to  the  title  with- 
out the  consent  of  the  Crown ;  and  if  the  Crown  did  not 
think  proper  to  exercise  its  prerogative  by  deciding  to  which 
of  the  two  sisters  the  title  should  descend,  neither  party 
could  assert  her  title  in  her  own  light.  If  the  Crown  does 
not  so  decide  in  the  first  instance,  after  the  title  has  fallen 
into  abeyance,  it  may  go  on  irom  generation  to  generation  ; 
and  the  circumstance,  therefore,  of  its  falling  into  abeyance 
and  not  being  claimed,  undoubtedly  does  not,  in  that  case, 
raise  any  strong  piiesumptiou  against  the  claim^ 

There  have  been  cases  before  your  Lordships  in  which  you 
have  reported  in  favour  of  the  titles,  where  that  circumstance 
did  not  exist,  and  where  the  titles  appeared  not  to  have  been 
taken  up  by  the  next  possessors,  it  not  appearing  that 
the  circumstances  of  the  *  cases  were  such  as  presented  *  159 
any  impediment,  which  would  have  prevented  them 
from  claiming  the  titles.  It  must  always  depend  on  the  par^ 
ticular  circumstances  of  each  case ;  it  is,  at  most,  but  a  case 
of  presumption ;  that  i^  to  say,  a  presumption  that  there  must 
have  been  something  which  cannot  now  be  discovered,  which 
might  have  prevented  the  party,  who  would  otherwise  be 
entitled  to  the  dignity,  from  claimiug  it. 

With  regard  to  the  first  point,  namely,  how  far  in  this  case 
there  have  been  a  summons  and  a  sitting,  both  being  neces* 
sary  to  constitute  a  title  to  the  dignity  claimed,  the  facts 
may  be  very  shortly  stated.    Sir  Henry  de  Hastings,  the 
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father  of  Sir  John  de  Hastings,  from  whom  the  claimants 
are  descended,  appears  to  have  been  summoned  to  Parlia- 
ment on  the  24th  of  December,  in  the  49th  year  of  Henry  3 : 
of  that  there  appears  to  be  no  question ;  the  writs  of  sum- 
mons to  that  Parliament  are  preserved,  and  they  prove  the 
fact ;  but  there  is  no  evidence  that  that  Sir  Henry  de  Hast- 
ings sat  in  Parliament.  There  is  undoubted  proof  of  his 
having  been  summoned,  but  no  proof  of  his  having  sat.  His 
son  John  de  Hastings  is,  I  think,  clearly  proved  to  have  sat 
in  Parliament  in  the  18th  of  Edw.  1,  but  not  proved  to  have 
been  summoned  to  that  Parliament. 

The  sitting  in  Parliament  must  be  proved  by  some  pro- 
ceeding in  Parliament  itself,  and  there  is  produced  and  proved, 
as  of  the  date  of  the  18th  Edw.  1,  in  the  year  1290,  a  doc- 
ument, professing  to  be  in  the  nature  of  a  grant  to  the  King, 
described  to  be  **  in  pleno  Parliamento  ipsius  domini  regis," 
which  states  the  barons  and  lords  present ;  and,  among  others, 
Johannes  de  Hastings;  and,  after  naming  him  and 
*  160  others,  *  it  says,  "  et  caet^ri  magnates  et  proceres  tunc 
in  Parliamento  existentes."  The  grant  is  stated  to 
have  been  not  properly  the  subject  of  a  grant  by  Par- 
liament ;  but  whether  the  subject  of  a  grant  by  Parliament 
or  not,  is,  I  apprehend,  not  material,  provided  it  appears 
clearly  that  it  was  a  proceeding  in  Parliament;  and  the 
document  itself  states  that  it  was  *^  in  pleno  Parliamento," 
and  states  the  parties  present  to  have  been,  among  others, 
^^  Johannes  de  Hastings,  et  csdteii  magnates  et  proceres  tunc 
in  Parliamento  existentes."  There  is  nothing  to  impeach 
this  doctrine  as  having  been  a  proceeding  in  Parliament: 
it  is,  therefore,  a  Parliamentary  proceeding,  recognizing 
Johannes  de  Hastings  as  being  then  a  member  of  your 
Lordships'  House ;  and  I  apprehend  it  comes,  therefore, 
within  all  the  rules  by  which  your  Lordships  try  the  fact  of 
whether  there  has  been  a  sitting.  This  has  not  been  or  pre- 
tended to  be  the  great  difficulty  in  the  present  case ;  but  the 
difficulty  is,  that  there  is  or  not  proof  produced  of  the  sum- 
mons to  that  Sir  John  de  Hastings  to  sit  in  that  Parliament. 
At  a  subsequent  date  there  are  many  instances  proved  of 
the  same  individual  having  been  summoned ;  but  then,  in 
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those  subsequent  Parliaments,  there  is  no  proof  of  his  having 
sat. 

Now  your  Lordships,  in  investigating  this  part  of  the  evi- 
dence, find  that  as  a  matter  of  fact :  you.  find  an  individual 
whose  father  was  certainly  summoned  to  Parliament;  you 
find  the  same  individual  summoned  to  subsequent  Parlia- 
ments ;  you  find  the  same  individual  sitting  in  a  preceding 
Parliament ;  and  the  question  is,  whether  there  be  any  rule 
by  which  your  Lordships  are  to  be  guided  in  coming  to  the 
conclusion  that  he  was  regularly  summoned  to  the 
Parliament  *  in  which  you  find  that  he  sat.  I  appre-  *  161 
hend  that  there  is  no  such  rule :  but  although  it  is 
quite  clear  that,  in  order  to  constitute  the  dignity  claimed, 
there  must  be  a  summons  and  a  sitting,  your  Lordships  hav- 
ing the  fact  of  a  sitting  proved,  must,  according  to  the  ordi- 
naiy  rules,  investigate  the  question  whether  that  sitting  was 
or  was  not  under  a  summons  ;  of  which  there  is  now  no  pos^ 
itive  proof.  Under  these  circumstances,  strictly  speaking, 
the  proper  test  and  evidence  of  a  summons  would  be  the  writ 
itself;  but  there  are  many  cases  in  which  writs  cannot  be 
produced,  and  in  this  case  there  is  proof  that  the  writs  of 
that  period,  that  is,  the  period  covered  by  the  year  1290  (18th 
of  Edw.  1),  in  which  this  individual  must  have  been  sum- 
moned, if  summoned  at  all,  are  not  forthcoming.  The  case, 
therefore,  as  far  as  regards  summons,  rests  on  this  individual 
having  been  summoned  subsequently,  at  different  periods ; 
your  Lordships  not  having  the  smnmons  produced  for  this 
period,  but  having  the  fact  of  his  having  sat  in  Parliament  in 
that  year. 

Under  these  circimistances,  it  appears  to  me  that  your 
Lordships  may  be  well  justified  in  coming  to  the  conclusion 
that  he  had  a  writ  of  summons,  which  at  that  period  would 
alone  entitle  him  to  sit  in  this  House.  The  only  suggestion 
consistent  with  his  having  sat  in  this  House  at  all,  without  a 
summons,  would  be  his  having  intruded  himself  into  the 
House  without  authority :  whereas,  no  peer  at  that  time,  nor 
at  this  time,  could  enter  this  House  without  having  his  sum- 
mons with  him.  The  question  is,  whether  your  Lordships 
are  to  presume  that  he  was  there  without  that  legal  authority ; 
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or  whether,  connected  with  other  collateral  facts,  of  a 

*  162   summons  at  an  earlier  *  period,  and  summonses  at  sub- 

sequent periods,  your  Lordships  may  not  safely  come 
to  the  conclusion  that  he  was  summoned  at  that  time ;  upon 
the  principle  of  law,  **  omnia  presumuntur  legitime  facta 
donee  probetur  in  contrarium."  I  apprehend  your  Lordships 
may  do  what  you  hare  done  on  former  occasions :  presume, 
upon  the  collateral  evidence  in  this  case,  that  that  took  place 
which  alone  could  justify  the  sitting ;  namely,  that  Sir  John 
de  Hastings  was  summoned  to  Parliament  in  the  18th  of 
Edw.  1.  Then  take  Sir  John  de  Hastings  as  the  first  peer 
who  sat,  —  because  there  is  no  eyidence  of  Sir  Henry  de 
Hastings  having  sat,  though  no  moral  doubt  can  exist  of  his 
having  been  the  peer  from  whom  Sir  John  de  Hastings 
derived  his  title ;  but  where  a  party  is  claiming  a  dignity, 
and  he  derives  his  title  from  some  individual  as  his  ancestor, 
he  is  bound  to  show  the  concurrence  of  those  two  circum- 
stances, of  a  summons  and  a  sitting  in  that  ancestor,  —  it 
appears  to  me  that  your  Lordships  are  acting  within  the  pnn« 
ciple  which  has  regulated  your  former  proceedings  in  cases  of 
this  sort,  in  coming  to  the  conclusion  upon  the  evidence,  that 
Sir  John  de  Hastings  was  summoned,  and  sat  in  the  Parlia- 
ment of  the  18th  of  Edw.  1. 

The  title  descended  in  the  issue  of  that  Sir  John  de  Hast- 
ings  through  several  generations.  He  had  one  son,  whose 
issue  enjoyed  the  barony  for  a  certain  period  of  time,  but 
which  issue  failed  in  the  year  1889.  He  had  also  a  daughter, 
Elizabeth,  who  married  Lord  Grey  de  Ruthyn,  from  whom 
another  line  descended,  now  represented  by  Lady  Grey  de 
Ruthyn,  Marchioness  of  Hastings.  Upon  the  failure,  in 
1889,  of  the  line  of  the  son  of  Sir  John  de  Hastings,  namely. 
Sir  John  de  Hastings,  Sir  Lawrence  de  Hastings,  and 

*  168   *  then  Sir  John  de  Hastings  again,  —  upon  the  failure 

of  that  line.  Sir  John  de  Hastings,  the  first  peer  who 
sat,  having,  it  is  very  clearly  proved,  married  a  second  wife, 
both  of  his  wives  being  named  Isabel, — from  his  second  wife 
was  descended  Sir  Hugh  de  Hastings,  who  is  the  ancestor  of 
the  present  claimant.  According  to  the  rules  of  law,  the 
barony  would  have  fallen  to  the  Hugh  Hastings  who  was 
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descended  in  that  line,  and  who  died  in  1396 ;  and  upon  his 
death  it  would  have  gone  to  his  brother,  Sir  Edward ;  and 
thence  arises  the  second  difficulty  which  has  been  suggested 
at  your  Lordships'  bar.  I  do  not  detain  your  Lordships  by 
observing  upon  the  difficulty  which  at  one  time  was  sug^ 
geeted,  of  the  proof  of  the  second  marriage  of  Sir  John  de 
Hastings  with  Lady  Isabel,  the  daughter  of  Hugh  Le  De- 
spenser,  because  it  appears  to  me,  upon  looking  at  the  inqui- 
sitions which  have  since  been  produced,  that  that  fact  is  very 
satisfactorily  established,  and  there  is  no  doubt  that  Sir  John 
de  Hastings,  by  his  second  marriage  with  that  Isabel,  had  the 
descendants  who  are  represented  in  this  pedigree  as  being  the 
ancestors  of  the  present  claimants. 

But  this  question  arises :  Sir  John  de  Hastings,  who  died 
in  1389,  was  the  last  possessor  of  the  dignity;  and  there 
was  this  difficulty  raised  at  your  Lordships'  bar:  that  the 
male  descendants  of  Sir  John  by  the  second  wife  were  the 
parties  entitied  to  the  peerage,  but  that  they  did  not  make 
any  claim  to  it ;  and  that,  from  that  period  to  the  present, 
there  has  not  been  any  enjoyment  of  the  dignity  by  any  per- 
Bon  in  whom,  under  those  circumstances,  it  would  vest. 

If  the  case  had  stood  nakedly  upon  those  facts, —  al- 
though there  are  cases  which  would  justify  your  *  Lord-  *  164 
ships  in  passing  over  that  difficulty,  and  not  concluding 
the  case  on  account  of  not  being  able  to  explain  how  that 
non-enjo3rment  of  the  dignity  happened,  •—  there  would  have 
been  great  difficulty  in  assumiDg  that  they  were  in  fact  enti- 
tled to  the  dignity,  when  no  person  descended  from  Sir  John 
de  Hastings  had,  during  so  long  a  period,  asserted  that  titie. 
But  the  circumstances  of  this  case  appear  to  me  to  remove 
that  difficulty,  because  it  appears  that  upon  the  death  of  the 
male  line  of  Sir  John  de  Hastings  (called  in  the  pedigree  the 
second  Baron  Hastings),  there  being  descendants  of  Elizabeth 
his  daughter,  the  question  arose  how  far  the  descendants  of 
that  daughter  were  entitled,  in  preference  to  the  descendants 
of  the  son  of  the  second  marriage ;  there  being  a  rule  of  law 
applicable  to  land,  and  the  question  arising  whether  the  rule 
of  law  applicable  to  land  did  or  did  not  apply  to  a  dignity.  It 
is  proved  that  a  contest  arose  between  the  descendants  of  that 
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Elizabeth  and  Sir  Edward  Hastings,  the  descendant  of  the  son 
of  the  second  marriage,  and  that  that  contest  continued  for  a 
considerable  length  of  time,  upon  the  question  how  far  the 
dignity  was  affected  by  the  rule  of  law  applicable  to  land.  I 
wish  to  call  your  Lordships'  attention  to  the  fact,  that  when 
that  contest  was  determined,  and  that  question  of  law  de- 
cided, the  titie  was  then  in  abeyance  between  the  heirs  of 
Anne  Hastings  and  Elizabeth  Hastings,  the  daughters  of  Sir 
Hugh,  who  died  in  1540.  From  the  year  1540  the  title  was 
in  abeyance ;  and  in  1641,  when  it  appears  that  it  was  de- 
cided that  the  posse99io  fratris  did  not  apply  to  a  dignity,  the 
parties  then  entitied  to  this  dignity  were  not  persons  who 
could,  of  their  own  authority,  take  it  up,  and  exercise 
*  165  the  privilege ;  but  they  were  the  *  descendants  of  daugh- 
ters, who  could  not  take  the  peerage  without  the  act 
of  the  Crown  declaring  in  whose  behalf  the  abeyance  should 
be  determined.  During  that  period  of  time  it  was  precisely 
the  same  question  that  has  been  so  often  determined  with 
respect  to  a  title  in  abeyance ;  in  which  case  there  is  no  pre- 
sumption arising  from  no  claim  having  been  made,  because 
there  was  no  right  in  either  party  to  enforce  that  claim. 

When,  therefore,  your  Lordships  dee  that  at  the  period  at 
which  the  ancestors  of  the  present  claimants  would  have 
been  entitied  to  assert  a  right  to  the  present  dignity,  a  ques- 
tion of  law  existed,  which  prevented  that  right  from  being 
asserted  until  a  period  at  which  the  title,  descendible  in  the 
line  of  issue  male  of  the  second  marriage,  had  fallen  into 
abeyance,  I  think  you  have  circumstances  proved  sufficient 
to  explain  how  it  happened  that  the  titie  had  been  so  long 
suspended,  and  why  no  person  came  forward  to  assert  it. 
This  being  the  only  circumstance  in  this  case  in  which  it 
differs  from  many  others  which  your  Lordships  have  had 
before  you,  and  there  being  quite  sufficient,  in  my  opinion, 
to  induce  your  Lordships  to  come  to  the  conclusion  that  this 
circumstance  is  not  sufficient  to  overthrow  the  titie  as  derived 
from  the  evidence  which  has  been  given,  I  should  recommend 
your  Lordships  to  come  to  the  conclusion  that  the  claimants 
have  made  out  their  title ;  that  is  say,  that  Mr.  Siyleman  Le 
Strauge,  claiming  from  Armine  the  eldest  daughter  of  Sir 
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Nicholas  Le  Strange,  and  Sir  Jacob  Astley,  claiming  through 
Lucy  the  second  daughter,  have  proved  their  descent  from 
Sir  John  de  Hastings,  the  baron  who  appears  to  have  sat  in 
this  House  in  the  18th  of  Edw.  1,  and  held  the  dignity 
*  of  the  Barony  of  Hastings  ;  that  it  appears  that  the  *  166 
dignity  fell  into  abeyance  on  the  death  of  Sir  Hugh 
Hastings,  in  1540  ;  and  that  Mrs.  Browne,  who  is  not  claim- 
ing, but  whose  title  has  been  proved  by  the  other  claimants, 
is  descended  from  Anne  Hastings,  the  eldest  daughter  of  Sir 
Hugh  Hastings,  who  died  in  1540 ;  and  which  was,  therefore, 
the  elder  branch.  If  your  Lordships  come  to  this  decision, 
you  will  ascertain  the  fact  that  the  barony  was  in  abeyance  in 
the  said  three  individuals,  and  that  it  will  remain  so  till  the 
Crown  think  proper  to  determine  it. 

His  Lordship  then  moved,  and  the  committee  resolved, 
**  That  it  appeared  that  the  Barony  of  Hastings  was  vested, 
as  a  barony  descendible  to  heirs  general  of  the  body,  in  John 
de  Hastings,  who  died  in  1318 ;  and  that  the  said  John  de 
Hastings,  Baron  Hastings,  was  summoned  to  and  sat  in  Par- 
liament in  the  18th  of  Edw.  1,  and  left  one  son,  John,  and 
one  daughter,  Elizabeth,  by  his  first  marriage,  and  two  sons 
by  his  second  marriage ;'  and  that  the  issue  of  the  said  John, 
the  son  of  the  said  Baron  Hastings  by  his  first  marriage, 
failed  in  1889  ;  and  that  Frances,  the  wife  of  the  Rev.  Rich- 
ard Browne,  Henry  Le  Strange  Styleman  Le  Strange,  and 
Sir  Jacob  Astley,  Bart.,  are  descended  from  the  eldest  sur- 
viving son  of  the  said  John  Baron  Hastings,  who  died  in 
1313,  by  his  second  marriage  ;  and  that  the  said  barony  is  in 
abeyance  between  the  said  Frances  Browne,  being  descended 
from  Anne  the  eldest  daughter  of  Sir  Hugh  Hastings,  who 
died  in  1540,  and  the  said  Henry  Le  Strange  Styleman  Le 
Strange,  and  the  said  Sir  Jacob  Astley,  being  descended  from 
Elizabeth  the  younger  daughter  of  the  said  Sir  Hugh 
Hastings ;  the  said  Henry  *  Le  Strange  Styleman  Le  *  167 
Strange  being  descended  from  Armine  the  eldest 
daughter,  and  the  said  Sir  Jacob  Astley  being  descended 
frt>m  Lucy  the  second  daughter  of  Sir  Nicholas  Le  Strange, 
who  died  in  1724." 

The  resolution  was  reported  to  the  House  and  agreed  to, 
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and  presented  to  her  Majesty,  who  waa  pleaaed  to  determine 
the  abeyance  of  the  barony  in  favour  of  Sir  Jacob  Astley,  by 
directing  a  writ  of  summona  to  Parliament  to  be  issued  to 
him  by  the  name  and  style  of  Jacob  Astley  de  Haatings ;  in 
pursuance  of  which  his  Lordship,  on  the  18th  of  May,  1841, 
took  his  place  on  the  barons'  bench,  next  below  the  Lord  de 
Bos* 


•168        ♦DILL  ».  EARL  OP  HADDINGTON. 

1841. 

William  Dill Appellant. 

Right  Hon.  Earl  of  Haddington  and  Others    Respondents. 

Constructiin^  qf  D^adk,    Post^upHal  S^UlemenL 

Where  parties  to  a  deed  of  settlement  contemplate  several  states  of  dr- 
eumstances,  and  there  is  found,  on  the  face  of  the  instrument,  a  clear 
and  distinct  expression  of  intention  to  provide  for  one  event,  which 
has  precisely  happened,  the  terms  of  gift  so  expressed  are  not  to  be 
superseded,  nor  their  effect  destroyed,  by  any  ambiguil^y  of  terms  used 
solely  in  reference  to  other  events  or  states  of  circumstances  which 
have  not  happened. 

A  husband  by  post-nuptial  contract,  after  granting  an  annuity  to  his  wife, 
bound  himself,  his  heirs,  and  executors  to  pay  her,  or  any  person  ap- 
pointed by  her  in  wiitiiig,  during  her  life,  with  or  without  the  hus^ 
band's  consent,  and  whether  she  should  survive  or  predecease  him, 
and  have  issue  or  not,  the  sum  of  3000Z.,  or  other  lesser  sum,  as  she 
should  direct,  at  the  fir9t  term  of  Whitsunday  or  Martinmas  next 
after  the  husband's  death,  in  case  he  should  survive  or  predecease  her 
without  leaving  issue  of  the  marriage  ;  or,  at  the  first  of  those  terms 
after  failure  of  the  issue,  in  case  she  should  survive  leaving  issue  of  the 
marriage ;  or  at  any  of  the  said  terms  after  any  of  these  events  ;  so 
that  no  part  of  the  said  sum  should  be  raised  during  the  life  of  the 
husband,  or  the  joint  existence  of  the  wife  and  the  issue  of  the  mar- 
riage :  with  proviso,  that  in  case  the  wife  should  survive  the  husband 
and  the  issue  of  the  marriage,  and  recover  payment  of  the  said  simi  or 
any  part  of  it,  her  annuity  should  suffer  restriction  equal  to  the  inters 
est  of  the  sum  recovered*    The  ynh  survived  the  hutband,  aod  died 
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^thont  having  had  itsoe,  and  -mltiout  recenrerii^  «r  duixmg  of  any 
part  o£  ite  dOOOi. 
Held  by  the  Lords  (reyersiiig  the  judgment  of  the  Court  of  Sesfdon),  that, 
in  the  event  which  happened,  the  8000/.  belonged  to  the  wife's  estate, 
and  her  personal  representative  was  entitled  to  it  against  the  hus- 
band's estate. 

July  25,  27, 1841. 

Bt  a  po6t-fitiptial  contract,  dated  in  April,  1785,  Alexander 
Houston,  Esq.,  the  hnsband,  bound  himself,  his  heirs,  and 
executors,  to  pay  Mrs.  Helen  Madde  or  Houston,  his  infe,  in 
case  of  her  survivance,  an  annuity  of  4002.  for  her  life, 
subject  to  a  *  proviso,  that  in  case  she '^  shall,  •at  any  *169 
time  during  her  life,  uplift  the  sum  of  30002.  sterling, 
herein  provided  to  be  paid  to  het  in  manner  after  mentioned, 
or  any  part  tliereof ,  then  and  from  thenceforth  tiie  said  an- 
nuity of  400Z.  sterling,  so  provided  to  her,  sliall  suffer  6uch  a 
restriction  and  abatement  as  shall  be  equal  to  the  l^al  in- 
terest, for  the  time,  of  the  sum  so  to  be  uplifted  by  her." 

In  addition  to  this  annuity,  Mr.  Houston,  by  the  said  con- 
tract, bound  himself,  and  his  heirs  and  executors, — *^  To  make 
pa3rment  to  his  said  wife,  or  to  any  person  or  persons  she 
shall  appoint,  by  a  writing  under  her  hand,  at  sny  time  in  her 
life,  with  or  without  tbe  consent  of  her  said  husband,  and 
tiiat  whetiier  she  survive  or  predecease  Imn,  and  whether  she 
have  issue  or  not,  of  the  sum  of  30002.  sterling,  or  such  other 
lesser  sum  as  she  shall  direct,  and  that  at  the  first  term  of 
Whitsunday  or  Martinmas  next  after  the  death  of  her  said 
husband,  in  case  he  shall  survive  her,  or  shall  predecease  h&r 
without  leaving  issue  of  the  marriage ;  or  at  the  first  of 
these  two  terms  next  after  the  failure  oi  the  issue  of  the 
marriage,  in  case  he  shall  predecease  her  leaving  issue 
who  shall  fail  before  her;  or  at  the  fir^  of  these  two 
terms  next  after  her  decease,  in  case  she  ^shall  survive 
him  having  issue  of  the  marriage  then  ^existing ;  or  at  any 
term  of  Whitsunday  or  Martinmas  iafter  any  of  these  events 
respectively ;  so  that  it  shall  not  be  in  the  power  of  the  said 
Mrs.  Helen  Houston,  or  the  persons  to  whom  she  shall  appoint 
tibe  aforesaid  sum  of  30002.,  or  any  font  thereof,  to  be  paid,  to 
uplift  the  same  doriAg  the  Me  tof  the  said  A.  Houston,  <a 
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even  after  his  death,  during  the  joint  existence  of  Mrs.  Hous- 
ton and  the  issue  of  this  marriage ;  with  the  legal  interest  of 
the  said  principal  sum,  from  the  term  at  which  the 
*  170  *  same  shall  be  appointed  to  be  paid,  during  the  non- 
payment of  the  same :  but  with  this  provision  alwise, 
that  in  case  Mrs.  Houston  shall  happen  to  survive  her  said 
husband  and  the  issue  of  the  marriage,  and  shall  ask  and  re- 
cover payment  of  all  or  any  part  of  the  foresaid  sum  of 
3000Z.  sterling,  then  and  from  thenceforth  her  said  life-rent 
annuity  of  400Z.  sterling  shall  suffer  such  a  restriction  as  shall 
be  equal  to  the  legal  interest  for  the  time  of  the  principal 
sum  which  she  shall  so  recover." 

It  was  further  provided  by  the  contract,  that  Mrs.  Hous- 
ton, in  the  event  of  her  survivance,  should  have  600!.,  in 
name  of  furniture  and  mournings.  And  these  provisions 
were  declared  to  be  in  full  satisfaction  of  aU  other  claims, 
legal  or  conventional,  which  she  could  ask  or  demand  through 
the  death  of  her  husband. 

In  consideration  of  these  arrangements,  Mrs.  Houston  con- 
veyed by  the  said  contract,  to  the  trustees  therein  named,  her 
whole  property,  heritable  and  movable,  in  trust,  for  the  pur- 
pose of  securing  to  her,  upon  land  or  other  heritable  security, 
the  foresaid  annuity  of  400Z.,  subject  to  the  above-mentioned 
restrictions ;  and,  after  this  annuity  had  been  so  secured,  of 
conveying  the  trust  funds,  under  burden  thereof,  to  Mrs. 
Houston  in  life-rent,  and  to  the  children  of  the  marriage  in 
fee ;  whom  failing,  to  Mr.  Houston  and  his  heirs  and  assignees. 
And  the  deed  further  provided,  that  the  burden  of  the  pay- 
ment of  the  sum  of  8000/.  should  only  be  personal  on  the  said 
Alexander  Houston  and  his  foresaids,  having  right  to  the  said 
estate  for  the  time,  so  as  to  oblige  them  to  relieve  the  other 
heirs  of  the  said  Alexander  Houston  of  the  payment  of  the 
said  8000/.,  or  any  part  thereof,  but  nowise  real  upon  the  said 

trust  estate  itself. 
*171  *  There  were  no  children  of  the  marriage.  Mr. 
Houston  died  in  March,  1822,  having  in  May,  1818, 
executed  a  deed  of  disposition,  whereby  he  settled  on  his 
wife,  in  the  event  of  her  survivance,  an  additional  annuity 
of  600/.  for  her  life,  and  made  other  provisions  for  her ;  and 
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he  appointed  her  and  the  respondents  his  trustees  and  ex- 
ecutors. 

Mrs.  Houston  died  in  1837,  leaving  a  will  dated  in  1804, 
in  which  she  made  no  disposition  of  the  said  8000Z.,  nor  did 
she  uplift  any  part  of  it  in  her  lifetime,  nor  give  any  person 
power  over  it.  Soon  after  her  death,  Mrs.  Mackie,  as  exec- 
utrix dative  ^pia  next  of  kin,  brought  an  action  in  the  Court 
of  Session  in  Scotland,  against  the  respondents,  as  surviving 
trustees  and  executors  of  Mrs.  Houston,  concluding  for  pay- 
ment of  the  80Q0L  The  appellant,  after  the  death  of  Mrs. 
Mackie,  was,  as  her  executor,  sisted  in  her  place  as  plaintiff 
in  the  action. 

The  defences  entered  by  the  respondents  to  the  action 
were:  1st.  That  nothing  was  conveyed  by  the  contract  to 
Mrs.  Houston  but  a  power  to  uplift  or  dispose  of  the  whole, 
or  part,  of  the  30002.  by  writing  under  her  hand :  that  the 
power  was  personal  to  her,  and,  as  she  never  exercised  it  in 
her  life,  it  lapsed  by  her  death ;  and  as  the  sum  of  3000Z. 
never  vested  in  her  during  her  life,  it  could  not  be  claimed 
by  her  executors  ab  intestato.  2d.  That  as  she  left  a  will 
which  contained  no  reference  to  the  3,000Z.,  it  ought  to  be 
presumed  that  she  purposely  abstained  firom  exercising  the 
power  of  disposing  of  any  part  of  that  sum. 

The  record  having  been  closed  on  these  defences,  the  Lord 
Ordinary,  by  an  interlocutor  pronounced  the  7th  of  June, 
1838,  repelled  the  defences,  and  decerned  in  the  terms  of  the 
conclusion  of  the  libel. 

*  A  reclaiming  note  having  been  presented  by  the    *  172 
respondents  against   that  judgment,  to  the  second    • 
division  of  the  Court,  their  Lordships  pronounced  an  inter- 
locutor the  7th  of  December,  1839,  altering  the  Lord  Ordi- 
nary's interlocutor  and  sustaining  the  defences. 

The  appeal  was  against  that  interlocutor. 

Mr.  Biggs  Andrews  and  Mr.  James  Anderson  argued  the 
case  for  the  appellant. 

The  Lord  Advocate  and  Sir  W.  FoUett  were  for  the  re- 
spondents. 
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Use  aigoments  on  botii  sides  axe  folly  stated  in  the  follow* 
ing  obBervations  of — 

May  27. 

The  Lobd  Chancellor.  —  The  question  in  this  cause  arises 
between  the  vepresentatives  of  the  wife  and  the  represent- 
atives of  the  husband ;  and  it  is,  whether  a  sum  of  8000/., 
which  is  the  subject  of  a  post-nuptial  settlement,  in  the  event 
which  has  happened  of  the  husband  dying  first,  and  there 
being  no  issue  of  the  mami^,  vests  in  the  representatives  <3i 
the  wife  or  in  the  representatives  of  the  husband.  The  Lord 
Ordinary  was  of  opinion  that  the  estate  of  the  wife  was 
entitled  to  it.  When  the  case  came  before  the  Inner  House, 
the  learned  Judges  th^«  were  of  opinion  that  it  belonged  to 
the  estate  of  the  husband,  and  that  the  title  of  the  wife  had 
never  become,  under  the  terms  of  the  settlement,  absolute, 
so  as  to  give  her  representatives  a  title  to  the  sum  of  30002. 
This,  of  course,  can  be  only  ascertained  from  a  careful  exam- 
ination of  the  terms  of  the  settlement.    The  obscurity  has 

arisen  from  an  attempt  on  the  part  of  the  individual 
*17S    who  framed  the  settlement  to  express  a  great  *deal 

more  within  one  sentence  than  one  sentence  was  capa- 
ble of  bearing,  so  as  to  be  sufficiently  explidt  to  asoertain 
the  rights  of  the  parties  without  difficulty. 

It  is  quite  clear  that  there  were  four  events  contemplated. 
The  death  of  the  wife  leaving  her  husband  survivix^,  or  the 
death  of  the  husband  leaving  the  wife  surviving :  diose  were 
two  of  the  events.  The  two  others  would  be,  either  of  those 
events  hi^pening,  there  being,  or  there  not  being,  chikbren* 
So  diat  there  were  four  contingencies  which  the  parties  had 
evidentiy  in  oontemphition.  Having  those  four  events  in  con* 
templation,  the  provision  was  expressed  in  these  terms:  In 
the  first  place,  an  annuity  ^of  4002.  was  provided  for  the  wife 
for  her  life,  and  there  was  this  proviso  added :  [His  Lord- 
'sidp  read  it  as  above,  p.  169.]  Then  comes  the  covenant  by 
the  husband  as  to  the  80002. :  [His  lordship  read  that  cove- 
nant also,  as  above,  pp.  169  &  170,  and  proceeded.]  Now,  the 
parties  not  only  had  those  four  events  which  I  have  mentioned 
to  provide  against,  bat  they  evidently  had  in  contemplation 
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that,  although  the  enjoymejit  of  the  80002.  was  pofitponed, 
the  wife,  durlDg  the  life  of  the  husband,  should  have  the 
power  of  bestowing  that,  or  any  part  of  that  sum,  upon  any 
person  she  might  please  ;  and  it  was  neoessary^  therefore,  to 
provide  that  she  should  have  that  power ;  for  although  it  may 
be  that  she  might  by  wHl  have  had  that  power  without  any 
special  provision,  she  could  not  have  had  it,  except  with  the 
consent  of  her  husband,  by  any  deed  executed  inter  vivo»* 
It  was  neoessary^  thereforci  in  order  to  give  the  wife  that 
power  over  the  property  which  the  parties  evidently  intended 
her  to  have,  that  there  should  be  an  express  provision  in  the 
settlement  that  she  should  have  the  power,  during  the 
life  of  her  husband,  of  giving  a  *  future  interest  in  the  *  174 
property  in  question  to  any  person  she  might  please. 
There  were,  therefore*  these  four  events  to  be  provided  for ; 
and  there  was  also  a  power  to  be  reserved  to  the  wife  of  di^ 
posing  of  the  piinoipal,  or  any  part  of  it  that  she  might 
please,  during  the  time  of  coverture. 

These  several  provisions,  if  they  had  been  provided  for  in 
different  clauses  of  the  settlement,  would  no  doubt  have  been 
expressed  in  very  different  terms  fiom  those  which  we  find 
upon  the  face  of  this  deed ;  but  the  parties  have  endeavoured 
to  express  all  under  one  provision ;  and  from  thence,  as  it 
appears  to  me,  has  arisen  the  obscurity. 

But  the  mode  of  dealing  with  a  case  of  this  sort  is,  first  of 
all,  to  look  at  the  event  which  has  happened,  and  then  to  see* 
whether  that  part  of  the  deed  which  is  in  question  in  the  pres» 
ent  discussion  does  or  does  not  embrace  within  itself  the  means 
of  ascertaining  the  intentions  of  the  parties  in  that  particular 
event.  If  that  be  sufficiently  clear,  it  is  not  material  whether 
the  other  events,  which  have  not  occurred,  are  or  are  not  pro<- 
vided  for  with  a  degree  of  obscurity,  which,  if  those  events 
had  happened,  might  have  created  considerable  difficulty  as 
to  the  construction  of  the  settlement. 

Now  the  event  that  has  happened  is  the  death  of  the  hus- 
band, living  the  wife,  and  there  being  no  issue  of  the  mar- 
riage, I  have  only  to  call  your  Lordships'  attention  to  the 
different  provisions  to  be  found  in  this  instrument  relative  to 

that  state  of  circumstances ;  and  the  question  for  your  Lord* 
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ships  will  be,  whether  there  are  not  to  be  found  upon  the  £ace 
of  this  instrument  sufficient  words  of  gift  to  the  wife  in  the 
event  which  has  taken  place. 

*  175        My  Lords,  in  calling  your  attention  to  the  first  part  *  of 

this  settlement,  I  shall  read  it  divested,  as  far  as  t)os- 
sible,  of  the  other  provision  for  contemplated  events  which 
have  not  taken  place.  It  begins  by  the  husband  binding  him- 
self to  make  payment  to  the  wife  of  the  sum  of  3000^.  at  the 
first  term  of  Whitsunday  or  Martinmas  next  after  the  death  of 
the  husband,  if  he  shall  predecease  her  without  leaving  issue 
of  the  marriage.  All  those  words  are  to  be  found  in  the 
sentence.  They  are  mixed  up,  it  is  true,  with  other  words, 
which  other  words  contemplate  other  events ;  but  those  words 
are  to  be  found  upon  the  face  of  the  settlement,  and  those 
words  contemplate  the  event  which  has  taken  place.  Now 
those  words,  if  they  stood  by  themselves,  would  leave  no 
doubt  or  ambiguity  whatever  ;  because  they  are  so  expressed 
as  to  be  amply  sufficient  to  bestow  upon  the  wife,  in  the 
event  which  has  happened,  namely,  her  surviving  the  husband 
without  issue,  the  sum  in  question. 

Then,  is  any  ambiguity  thrown  upon  this  intention  by  the 
different  parts  of  this  instrument?  There  can  be  no  ambig- 
uity  thrown  upon  this  gift  by  the  provisions  made  for  other 
events  that  have  not  taken  place ;  or  if  there  were  any 
ambiguity  from  those  provisions  in  contemplation  of  other 
events,  it  must  be  of  a  very  cogent  nature  in  order  to  de- 
stroy the  effect  of  the  terms  which  are  found  in  this  part  of 
the  deed.  But  I  do  not  find  that  there  are  any  words  which 
throw  any  doubt  upon  the  intention  of  the  parties  in  contem- 
plating the  event  which  has  happened ;  but,  on  the  contrary, 
I  find  very  distinct  provisions  in  this  deed  which  very  much 
confirm  this  construction  of  the  deed,  and  to  my  mind  leave 
no  doubt  of  that  being  the  intention  of  the  parties.     For  I 

find  in  a  subsequent  provision  these  words :  ^^  so  that 

*  176    it  shall  not  be  *  in  the  power  of  the  said  Helen  Hous- 

ton (the  wife),  or  the  persons  to  whom  she  shall  appoint 

the  said  sum  of  8000J.  or  any  part  thereof  to  be  paid,  to 

uplift  the  same  during  the  life  of  Alexander  Houston,  or 

even  after  his  death,  during  the  joint  existence  of   Mrs. 
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Helen  Houston  and  the  issue  of  this  marriage."  That  pro- 
Tiso  contemplates,  therefore,  the  wife  being  entitled ;  but  in 
case  of  there  being  children  of  the  marriage,  it  provides  that 
during  the  lives  of  those  children  the  wife  shall  not  have  the 
power  of  uplifting  the  3000Z. ;  but  after  the  expiration  of  the 
lives  of  those  children,  it  is  a  necessary  inference  that  that 
power  of  uplifting  was  to  exist  in  her.  But  that  is  not 
so  strongly  expressed  in  this  part  of  the  sentence  as  it  is  in 
the  following,  where  it  is  said  that  in  case  the  wife  ^^  shall 
happen  to  survive  her  said  husband  and  the  issue  of  the 
marriage,  and  shall  ask  and  recover  payment  of  all  or  any 
part  of  the  said  sum  of  3000Z.,  then  and  from  thenceforth  " 
her  annuity  shall  suffer  diminution  to  that  extent. 

Now  that  passage  contemplates  the  precise  event  which 
has  happened.  It  contemplates  the  wife  surviving  and  there 
being  no  issue  of  the  marriage  ;  and  in  that  state  of  circum- 
stances, which  is  the  precise  state  of  circumstances  which 
has  happened,  it  assumes  that  she  would  have  the  power 
of  asking  for  and  recovering  that  3000Z.,  or  any  part  of 
it,  and  all  that  it  provides  is  this,  that  in  that  event,  that 
is,  if  she  shall  think  proper  to  ask  for  that  3000Z.  or  any  part 
of  it,  then  the  400Z.  a  year  which  she  was  entitled  to  for  life 
shall  siiffer  a  diminution  equal  to  the  amount  of  the  interest  of 
the  sum  she  shall  so  recover.  Although  the  party  contemplated 
that  if  the  wife  survived,  and  there  should  be  no  children,  she 
should  have  a  right  to  the  3000Z.,  or  any  part  of  it,  that 
she  *  should  not  exercise  that  right  and  demand  pay-  *  177 
ment  was  very  natural,  because  she  had  400Z.  a  year 
during  her  own  life ;  and  unless  she  had  some  occasion  for 
the  employment  of  the  capital,  her  income  would  not  be 
benefited  by  applying  for  the  3000Z.  or  any  part  of  it, 
because  she  could  not  apply  for  the  3000Z.  or  any  part  of  it 
without  sustaining  a  corresponding  diminution  in  her  income 
of  400/.  a  year.  It  was  very  natural,  therefore,  that  unless 
some  particular  occasion  had  occurred  which  made  her  wish 
to  have  control  over  the  capital,  she  should  leave  the  fund  in 
the  state  in  which  her  husband  had  left  it ;  namely,  as  a  charge 
upon  his  property,  she  receiving  an  income  which  would  not 
be  increased  by  the  receipt  of  any  part  of  the  3000Z. 

[147] 


*177  CASES  IK  THB  HO08B  OF  LORDS. 

But  then  the  words,  ♦^  any  part  of  it,"  were  very  much 
relied  upon  in  the  argument.  It  was  said  that  it  is  clear  that 
this  party  contemplated  her  exercising  some  powers  by  which 
she  was  to  receive  part  of  the  8000Z.  It  is  obviously  neces- 
sary that  those  words  should  be  introduced,  because  the  object 
was  not  only  to  give  her  poiirer  over  the  whole,  which  would 
include  a  power  over  any  part,  but  it  was  contemplated  that 
she  might,  during  her  husband's  lifetime,  have  exercised  the 
power  which  the  instrument  gave  her,  of  transferring  her 
right  to  part  of  the  sum  to  somebody  else  ;  and  the  individ- 
ual, therefore,  to  whom  she  might  thus  transfer  her  right  to 
part,  would  be  entitled  to  demand,  not  the  80002.,  but  to 
demand  so  much  of  the  8000Z.  as  he  obtained  through  the 
power  that  was  so  reserved  to  the  wife.  It  appears  to  me, 
therefore,  that  the  introduction  of  those  words  refers  to  those 
who  might  claim  through  the  wife,  or  to  the  wife  herself,  in 
the  case  of  her  demanding  only  part  of  the  8000Z.  If 
*  178  she  thought  *  proper  to  demand  only  part,  then  of 
course  her  annuity  of  400Z.  would  be  diminished,  not 
by  the  interest  of  the  whole  8000^.,  but  by  so  much  of  it  as 
she  might  ask  for  and  demand.  She  might  ask  for  10002.  out 
of  it ;  the  lOOOZ.  might  be  paid,  and  of  course  the  annuity 
would  then  be  diminished  by  the  amount  of  the  interest  of 
lOOOZ.,  and  more  diminished  by  the  amount  of  the  interest  of 
8000/.  Those  words,  therefore,  found  in  part  of  the  instru- 
ment, do  not  at  all  appear  to  me  to  shake  the  construction  of 
what  is  to  be  found  in  other  parts  of  the  instrument  as  appli- 
cable to  the  event  which  has  taken  place. 

There  are  certainly  to  be  found  in  this  deed  terms  of  gift 
directly  applying  to  the  case  which  has  occurred  ;  and  when 
there  is  found  upon  the  face  of  an  instrument  a  clear  and 
distinct  expression  of  the  intention  of  the  party,  those  terms 
of  gift  are  not  to  be  superseded  by  ambiguities  not  having 
reference  to  the  particular  state  of  circumstances  which  has 
occurred,  but  to  other  events  which  have  not  occurred,  and 
which  therefore  call  for  no  decision. 

For  these  reasons,  I  am  of  opinion  that  the  construction 
put  upon  this  instrument  by  the  Lord  Ordinary  was  correct ; 
and  that  the  construction  put  upon  it  by  the  Inner  House 
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was  not  correct.  I  shall  therefore  move  your  Lordships  to 
reveree  the  interlocutor  appealed  from,  and  in  its  place  to 
substitute  the  interlocutor  of  the  Lord  Ordinary. 

Ordered  accordingly* 
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1S41. 

John  Malokg,  of  Rathcaslin Appellant. 

John  Malonb,  of  Coburg  Place,  and  Others     Bespondents. 

luue*,    Practice,    IttfarU,    New  Defence. 

On  a  bUl  to  carry  the  tnuts  of  a  wiU  into  effect,  two  questions  were 
raised  :  one  of  law,  on  the  construction  of  the  will ;  the  other  of  fact, 
as  to  the  plaintiff's  legitimacy,  to  be  ascertained  by  the  trial  of  an 
issue. — 

HM^  that  the  Judge  exerdsed  a  sound  discretion  in  directing  the  issue 
first,  and  declining  to  decide  the  question  of  law  until  the  plaintiff 
established  his  right  to  ask  for  that  decision,  by  showing  that  he  filled 
the  character  he  had  assumed.  (Qtiore,  whether  Lord  Eldon  meant 
what  is  ascribed  to  him,  as  approving  the  contrary  practice,  in  Gordon 
0.  Gordon,  8  Sw.  p.  468?) 

Where  a  plaintiff  claimed  as  heir  male  of  B.  M.,  stating  in  his  blU  that 
he  was  R.  M.'s  eldest  son,  bom  after  his  marriage  with  plaintiff's 
mother,  and  naming  a  specific  date  of  the  marriage.  -^  Held^  1st. 
That  the  question  of  plaintiff's  legitimacy  would  be  satisfactorily  de- 
termined by  an  issue  in  terms  '*  to  try  whether  the  plaintiff  was  the 
heir-at-law  of  R.  M.,"  &c. 

2d.  That  although  a  marriage  of  the  date  stated  in  the  biU,  and  proved 
by  the  depositions  of  the  witnesses  in  the  cause,  would  disprove  the 
phuA^ff's  title ;  and  a  marriage  of  a  different  date,  establishing  his 
legitimacy,  was  proved  by  the  same  witnesses  at  the  trial  of  the  issue  ( 
these  were  not  sufficient  grounds  for  dismissing  the  bill,  without  fur- 
ther investigation,  it  appearing  that  the  witnesses  on  both  occasions 
deposed  correctly  to  the  main  laets,  but  were  under  a  misapprehension 
of  thedateft« 
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Where  a  Court  of  Equity  directs  an  issue  in  a  cause  in  which  there  are 
many  parties,  and  selects  some  to  have  the  conduct  of  the  trial,  giving 
all  leave  to  attend,  all  are  bound  by  the  result.^ 

An  order,  directing  an  issue  *'  with  tlie  consent  of  all  parties  in  the  cause," 
is  erroneous,  so  far  as  it  purports  to  be  with  the  consent  of  an  infant 
party.  QucBre,  whether,  if  the  infant  gave  consent,  he  is  bound  by 
it?  But  if  the  order  for  the  issue  was  a  right  order  to  be  made  if  the 
infant  had  not  consented,  it  is  immaterial  whether  he  ought  to  be 
bound  by  the  consent  or  not ;  especially  as  he  was  relieved  from  the 
effect  of  the  consent  by  being  allowed,  on  coming  of  age,  to  make  a 
new  defence. 

Quarey  whether  it  is  clear  on  the  authorities,  that  an  infant  defendant,  in 
a  case  such  as  this,  is  entitled,  after  coming  of  age,  to  put  in  a  new 
answer  and  make  a  new  defence?  ' 

May  25,  27  ;  June  3,  7, 1841. 

The  Right  Hon.  Anthony  Malone,  by  his  last  will,  duly 
made  and  published  the  12th  of  July,  1774,  devised 
*180  *  as  follows :  "  I  do  accordingly  devise  all  my  real  and 
freehold  estates  of  my  own  purchase  or  acquisition,  or 
over  which  I  have  any  power  or  dominion  enabling  me  to 
dispose  thereof,  situate  in  the  counties  of  Westmeath,  Ros- 
common, .Longford,  Cavan,  and  the  county  of  the  city  of 
Dublin,  or  elsewhere,  in  Ireland,  unto  my  nephew,  Richard 
Malone,  the  eldest  son  and  heir  of  my  lately  deceased  brother, 
Edmond  Malone,  in  whom  I  place  the  utmost  confidence,  his 
heirs  and  assigns,  for  ever  ;  not  entertaining  the  least  doubt 
but  that  he  will  in  due  time,  and  upon  the  first  proper  occa- 
sion, take  care  not  only  to  have  the  said  estates  so  devised  to 
him  by  me,  but  my  paternal  estates,  settled  in  such  manner 
that  the  said  estates  may  continue  in  the  male  line  of  oui' 
family,  and  in  our  name  and  blood,  and  go  to  the  several 
branches  of  it  in  succession  one  after  another,  according  to 
their  priority  of  birth  and  seniority  of  age  ;  the  elder  and  his 
issue  male  being  always  preferred,"  &c.  "  And  I  do  hereby 
most  earnestly  recommend  it  to  my  said  nephew  to  see  the 
same  so  settled;  still,  however,  reserving  to  himself,  and 
limiting  to  all  the  male  branches  of  our  family  to  whom 

^  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1119. 

«  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  170. 178, 174. 
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estates  only  for  life  shall  be  limited  in  remainder  or  succes- 
sion, all  such  proper  and  reasonable  powers  as  are  usually 
given  and  attendant  upon  such  limited  estates,  in  order  to 
enable  him  and  them,  as  they  shall  be  respectively  seised  in 
possession,  to  settle  jointures  upon  their  wives,"  &c.,  ^^  and 
to  provide  for  their  younger  children,  or  for  their  daughters, 
if  they  should  happen  to  have  daughters  only  and  no  issue 
male,  and  to  make  leases  for  reasonable  limited  terms,"  &;c. ; 
^^  and  aU  such  other  reasonable  powers  as  my  said  nephew 
may  think  necessary  or  expedient  to  add,  in  order  to  guard 
against  the  consequences  of  unforeseen  accidents  or 
events.  And  I  do  hereby  *  appoint  my  said  nephew,  *  181 
R.  Malone,  sole  executor  of  this  my  will,  and  request 
that  he  will  take  upon  him  the  execution  thereof,  and  the 
performance  of  the  trusts  thereby  reposed  in  him." 

The  testator,  at  the  date  of  his  will  and.of  his  death,  here- 
inafter mentioned,  besides  the  estates  of  his  own  acquisition, 
of  which  he  was  seised  in  fee-simple,  was  also,  by  virtue  of 
his  marriage  settlement,  dated  June,  1733,  seised  for  his  life, 
with  remainder  in  tail  male  to  his  said  nephew,  of  other  lands 
in  the  same  counties ;  and  was  also,  under  the  provisions  of 
his  said  marriage  settlement  and  of  his  father's  will,  seised 
for  life,  with  remainder  for  life  to  his  said  nephew,  of  certain 
fee-farm  rents  issuing  out  of  lands  in  the  county  of  West- 
meath.  The  estates  so  held  by  him  for  life  were  those  which 
he  designated  his  ^^  paternal  estates."  He  died  in  May,  1776, 
without  altering  his  will,  leaving  the  six  following  persons, 
and  no  other,  of  the  male  line  of  his  family,  and  of  his  name 
and  blood,  surviving  him :  namely,  1st,  the  devisee,  Richard 
Malone,  who  was  afterwards  created  Lord  Sunderlin  ;  2d,  his 
brother  Edmond,  both  sons  of  the  testator's  next  brother, 
Edmond  Malone,  then  deceased ;  3d,  Henry  Malone,  eldest 
son  of  Richard,  the  testator's  younger  brother,  also  then 
deceased  ;  4th,  Richard  Malone,  only  son  of  the  said  Henry ; 
and  5th  and  6th,  Richard  and  Anthony  Malone,  the  said 
Henry's  next  and  youngest  bro 

Upon  the  testator's  death,  his  said  nephew  and  devisee. 
Lord  Sunderlin,  entered  into  the  seisin  and  enjoyment  of  all 
the  estates,  as  well  the  fee-simple  estates  as  those  held  by  the 
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testator  under  settlement;  and  he  obtained  probate  of  the 
will  from  the  Prerogative  Court  in  Ireland* 

Edmond  Malone  (No*  2),  brother  of  Lord  Sunder^ 

*  182   lin,  *  died  in  the  year  1812,  without  issue  ;  and  Lord 

Sunderlin  himself  died  in  1816,  without  issue,  and 
without  having  made  the  settlement  recommended  in  the 
will,  leaving  Henrietta  and  Catherine  Malone,  his  sisters  and 
coheiresses,  who  upon  his  death  entered  upon  the  said  estates, 
and  continued  for  some  yeats  in  the  receipt  of  the  rents. 
Henry  Malone  (No.  3),  first  cousin  of  Lord  Sunderlin,  died 
in  1814,  leaving  Richard  (No.  4),  his  only  son  and  heir-^at* 
law,  him  surviving,  and  two  daughters,  Alicia^  afterwards 
the  wife  of  Henry  O'Connor,  and  Catherine,  afterwards  the 
wife  of  Michael  Whitestone ;  both  parties  in  a  former  appeal 
of  0'  Connor  v.  Malone.  (a) 

In  1816,  Richard  (No.  4),  only  son  of  said  Henry,  filed  his 
bill  in  the  Court  of  Chancery  in  Ireland,  i^inst  Henrietta 
and  Catherine  Malone,  and  others^  stating  so  much  of  the 
will  of  Mr.  Anthony  Malone  as  is  above  set  out,  and  charging 
that  und^r  the  trusts  thereof  he  was  entitled  to  an  estate  for 
life  in  all  the  said  lands,  with  a  remainder  to  his  first  and 
other  sons  in  tail  male  ;  and  praying,  amongst  other  things, 
that  the  defendants,  Henrietta  and  Catheiine  Malone,  might 
be  decreed  to  make  such  settlement  of  the  said  estates  as  by 
the  will  was  directed. 

Henrietta  and  Catherine  Malone,  by  their  joint  answer,  set 
up  a  claim  to  the  estates  as  coheiresses  of  Lord  Sunderlin 
and  of  Anthony  Malone ;  and  insisted  that  Lord  Sunderlin 
was  absolute  owner  of  the  fee^simple  estates^  and  suffered 
common  recoveries  of  the  paternal  estates,  and  was  not  bound 
by  any  trust  in  respect  of  any  of  tiie  said  estates. 

Before  that  cause  was  heard  the  parties  entered  into  a  com- 
promise, which  was  carried  into  effect  by  a  deed  dated 

*  188   in  June,  1820 ;  by  which,  as  well  the  paternal  as  *  the 

acquired  estates  of  Anthony  Malone  were  conveyed 
by  the  said  defendants  to  trustees,  to  the  use  of  the  said 
plaintiff  for  life, -^  subject  to  a  life  annuity  of  8000/.  to 

(6)  Am.'VtA.  YI.  p.  572. 
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the  defendants  for  the  life  of  the  survivor  of  them, — with 
remainder  to  the  plaintiff's  first  and  other  sons  in  tail  male  t 
and,  in  default  of  such  issue,  to  the  Use  of  him  and  his  heirs* 
Under  that  deed,  Richard  Malone  entered  into  possession  of 
the  estates ;  and  by  his  will,  dated  April,  1880,  he  gave  -all 
his  estates,  real  and  personal^  to  his  sister  Alicia  O'Connor, 
and  her  husband  Henry  O'Connor,  Henry  Morgan  Tuite,  and 
Thomas  Ardill,  their  heirs,  executors^  &o« ;  in  trust  (subject 
to  the  payment  of  his  own  and  his  father's  debts,  and  of  the 
legacies,  annuities,  and  charges  in  the  will  mentioned)  to  con-* 
▼ey  all  the  said  estates  to  Alicia  O'Connor  and  her  husband, 
and  the  survivor  of  them,  for  life  ;  with  remainder  to  Edmond 
Malone,  eldest  son  of  Edmond  Malone,  of  Ballinahoun,  for 
life ;  remainder  to  his  first  and  other  sons  in  tail  male ; 
remainder  to  the  use  of'  the  appellant,  the  second  son  of 
Edmond  Malone^  of  Ballinahoun,  for  life ;  with  divers  remain- 
ders oret*  This  testator,  Richard  Malone,  died  without  issue 
in  January,  1884,  leaving  his  sisters,  Mrs^  O'Connor  and  Mrs. 
Whit^stone^  his  coheiresses,  who  were  also  coheiresses  o£ 
Lord  Sunderlin  and  of  Anthony  Malone*  Edmond  Malone^ 
the  appellant's  brother,  also  died  without  issue ;  and  Henry 
O'Connor  died  in  1884.    ' 

In  August,  1886,  the  respondent  filed  his  bill  in  the  Court 
of  Chancery  in  Ireland,  against  Alicia  O'Connor^  Mr.  Tuite, 
and  Mr.  Ardill^  the  surviving  trustees  of  the  last  stated  will, 
and  against  other  persons  (including  the  appellant  and  John 
Malone,  described  of  Gardiner  Street)  interested  under  the 
said  will ;  and  he  stated  that  he  was  the  eldest  lawful 
son  and  heir  of  *  Richard  Malone  (No.  6),  who  died  *  184 
in  1806,  and  who  was  the  second  son  of  Richard^  the 
younger  brother  of  the  testator  Anthony  Malone ;  and  that 
under  his  will  he  became,  on  the  death  of  Richard  Malone, 
the  second  testator,  without  issue,  entided  to  an  estate  in 
tail  male  in  possession  in  all  the  said  estates,  freed  from  all 
incumbrances,  created  by  Lord  Sunderlin  and  his  sisters,  and 
the  said  Richard  Malone^  who  died  last  seised;  and  he 
charged  that  his  father  and  mother  were  legally  married  in 
January,  1801,  before  his  own  birth ;  and  he  prayed  that  his 
kindred  and  degree  of  relation  to  the  said  A.  Malone  might 
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be  ascertained,  that  he  might  be  decreed  entitled  to  an  estate 
in  tail  male  in  possession  in  all  the  said  estates  under  the  will 
of  Anthony  Malone,  and  that  the  trusts  of  that  will  might 
be  carried  into  effect. 

The  trustees  and  other  defendants,  bj  their  answer,  said 
that  Lord  Sunderlin  was  seised  of  the  said  estates  in  fee 
simple,  and  that  the  passage  in  Anthony  Malone's  will  was 
no  more  than  a  recommendation,  not  binding  on  him.  They 
also  denied  the  respondent's  title,  alleging  that  he  was  illegit- 
imate. The  appellant,  who  was  then  under  age,  put  in  a  for- 
mal answer,  submitting  his  rights  to  the  protection  of  the 
Court. 

On  the  hearing  of  the  cause,  the  13th  of  November,  1837, 
it  appearing  that  the  question  of  the  respondent's  legitimacy 
was  raised  not  only  by  the  pleadings,  but  also  by  the  evidence 
in  the  cause,  the  Lord  Chancellor  being  of  opinion  that  that 
question  ought  to  be  first  determined,  by  an  order  professing 
to  be  made  with  the  consent  of  counsel  for  all  the  parties, 
directed  an  issue  to  try  that  fact.  The  terms  of  the  issue 
were,  ^^  to  try  and  inquire  whether  the  plaintiff,  John  Malone, 
of  Co.burg  Place,  was  the  heir-at-law  of  Richard  Malone, 
deceased ;  who  was  the  son  of  Richard  Malone,  one  of 
*  185  the  brothers  of  the  Right  *  Hon.  Anthony  Malone,  in 
the  pleadings  mentioned."  The  result  of  the  trial  was 
a  verdict  for  the  respondent.  The  trustees  applied  for,  and 
on  the  19th  of  February,  1838,  obtained,  an  order  for  a 
new  trial,  with  certain  directions,  against  which  the  trustees 
appealed  to  this  House. 

In  June,  1838,  while  that  appeal  was  pending,  the  present 
appellant,  having  then  attained  his  majority,  obtained  leave  to 
put  in  a  new  answer  to  the  respondent's  bill ;  and  he  put  in 
such  answer  accordingly,  submitting,  as  the  trustees  had  be- 
fore submitted  in  their  answer,  that  the  recommendation  in 
Anthony  Malone's  will  was  not  imperative  on  Lord  Sunder- 
lin, and  insisting  on  the  respondent's  illegitimacy,  and  that 
the  case  made  by  his  bill  was  at  variance  with  the  oase  made 
at  the  trial  of  the  issue. 

Witnesses  having  been  examined  in  support  of  that  answer, 
the  cause  came  to  be  heard  against  the  appellant  on  the  5th 
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ef  December,  1888,  when  the  Lord  Chancellor,  by  a  decretal 
order  then  made,  declared  that  the  bill  ought  not  to  be  dis- 
missed, as  the  appellant  had  contended ;  and  his  Lordship, 
declining  to  enter  into  the  consideration  of  the  question  of 
law  on  the  construction  of  Anthony  Malone's  will  until  the 
question  of  fact  as  to  the  respondent's  legitimacy  should  be 
first  determined,  ordered  the  cause  to  stand  over  to  be  heard 
for  further  directions,  (a) 

About  that  time  the  respondent  proceeded  to  a  new  trial 
of  the  issue  under  the  order  of  February,  1888,  the  appeal 
against  which  to  this  House  was  not  then  heard;  and  he 
again  obtained  a  verdict. 

On  the  15th  of  November,  1889,  after  the  appeal  was 
decided,  (i)  the  respondent  brought  the  cause  on 
*  to  be  heard  against  all  the  defendants  thereto,  on  *  186 
the  order  of  this  House  on  the  appeal,  on  the  Judge's 
certificate  of  the  trial  of  the  issue,  and  on  the  order  for  fur- 
ther directions;  whereupon  the  Lord  Chancellor  made  an 
order  for  another  trial  of  the  issue,  conformably  with  the 
order  and  declaration  of  this  House.  Another  trial  accord- 
ingly took  place,  and  lasted  nine  days;  but  the  jury,  not 
being  able  to  agree,  were  discharged  without  giving  any 
verdict. 

The  present  appeal  is  i^ainst  the  three  decretal  orders; 
viz.,  the  order  of  the  18th  of  November,  1887,  directing  the 
issue ;  the  orders  of  the  5th  of  December,  1838,  and  of  the 
15th  of  November,  1889. 

Mr.  Pemierton  and  Mr*  Knight  Bruce  (with  whom  was 
Mr.  F.  H.  O-oldmnid):,  for  the  appellant.  —  The  order  first  ap- 
pealed from  contains  an  erroneous  statement  that  it  was  made 
**  by  consent  of  all  parties,  given  by  coimsel  in  open  Court :  " 
whereas  the  appellant's  counsel  did  not  so  consent,  and  the 
appeUant,  being  then  an  infant,  could  not  give  any  consent. 
All  that  his  counsel  did  was  to  press  for  the  postponement  of 
the  hearing  until  the  appellant  should  attain  his  age,  which 

(a)  See  Malone  v.  O'Connor,  2  Dr.  &  Wal.  520-535. 
(6)  Ante,  Vol  VI.  p.  672. 
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would  be  a  delay  of  only  a  few  months^  No  issue  ought  to 
have  been  granted,  as  an  issue  was  not  necessary.  The 
Judge  ought)  in  the  first  place,  to  have  decided  the  question 
of  law,  and  prevented  expensive  and  useless  litigation.  That 
question  arose  on  a  passage  in  the  will  of  Antiiony  Malone* 
If  the  Court  came  to  a  conclusion  on  the  construction  of  the 
words  of  recommendation  in  that  will,  that  they  did  not 
create  any  trust  binding  on  the  devisee,  Lord  Sunderlin,  as 
they  clearly  did  not^  the  respondent's  title,  being  founded  on 
those  words  of  recommendation,  was  at  an  end.  His 
*187  bill  should  *have  been  dismissed  on  its  own  state- 
ments, which,  if  true,  would  disprove  his  title.  The 
statements  were  that  he  was  the  eldest  lawful  son  of  Richard 
Malone,  who  died  in  1806,  and  who  was  the  second  son  of 
Richard,  the  second  brother  of  Anthony  Malone ;  and  that 
Richard,  his  father,  was  lawfully  married  to  his  mother  by  a 
Roman  Catholic  priest,  in  January,  1801,  before  his  own 
birth*  The  evidence  in  the  cause  in  support  of  these  state* 
ments  proved  also  that  Anthony,'  the  respondent's  elder 
brother,  who  was  living  when  the  bill  was  filed,  was  bom 
subsequent  to  the  alleged  marriage ;  that  is,  in  July,  1801. 
If  the  statements  and  evidence  were  to  be  relied  on,  the  re- 
spondent's claim  was  excluded  by  that  elder  brother's  title. 
According  to  the  law  in  Ireland  at  that  time,  a  marriage  cel- 
ebrated by  a  Catholic  priest  between  the  respondent's  father, 
a  Protestant,  and  the  respondent's  mother,  who  was  a  Cath- 
olic, was  void  to  all  intents  and  purposes,  (a) 

The  issue,  if  at  all  necessary,  was  not  directed  in  proper 
terms :  instead  of  confining  the  respondent  to  the  case  made 
by  him  on  the  pleadings  and  the  depositions  in  the  cause,  it 
left  him  at  liberty  to  prove  a  marrii^e  of  his  parents  to  have 
been  celebrated  at  any  period  before  his  birth,  and  also  the 
conformity  of  his  father  to  the  Catholic  religion  for  twelve 
months  at  a  corresponding  period  previous  to  that  marriage, 
as  required  by  the  Act  of  Parliament,  although  those  periods 
should  turn  out  to  be  different  from  the  periods  alleged  in  the 
bill.    Accordingly,  when  the  issue  came  to  be  tried,  a  new 

(a)  See  the  Irish  Act,  10  Geo.  2,  c.  13,  §  1. 
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case  was  made  by  the  reBpondent,  Trho,  in  order  to  get  rid 
of  the  prior  title  of  his  brother  Anthony,  as  made  by  the 
statements  in  the  bill,  produced  evidence  of  the  mar- 
riage *  of  his  parents  in  January,  1802,  and  that  he  *  188 
was  the  first  son  bom  after  that  marriage.  That  case 
was  inconsistent  with  the  case  made  by  the  bill;  and  the 
trustees,  who  were  defendants  in  the  issue,  were  taken  by 
surprise,  and  on  that  ground  obtained  an  order  for  a  new  trial 
in  February,  1888.  That  order  has  been  the  subject  of  a  for- 
mer appeal  to  this  House,  (a) 

While  that  appeal  was  pending,  the  appellant,  having  at* 
tained  his  age,  was  allowed  to  put  in  a  new  answer,  and  make 
a  new  defence,  in  which  he  suggested  and  enforced,  by  the 
evidence  taken  in  support  of  that  defence,  conclusive  objec- 
tions to  the  respondent's  title,  both  in  respect  to  his  legiti- 
macy and  of  the  construction  of  the  will  under  which  he 
claimed.  Upon  the  hearing  on  that  occasion,  the  appellant's 
counsel  again  contended  that  the  bill  ought  to  be  dismissed 
on  the  contradictions  between  the  case  made  by  the  bill 
itself,  and  the  case  made  by  the  respondent  on  the  trial  of  the 
issue  ;  but  the  Lord  Chancellor  of  Ireland  thought  differently, 
and  ordered  the  cause  to  stand  over  for  further  directions,  (i) 
And,  although  the  appellant's  counsel  were  prepared  to  show 
that,  according  to  the  true  construction  of  the  words  of  rec* 
ommendation  in  Anthony  Malone's  will,  no  trust  was  thereby 
created,  his  Lordship  declined  to  enter  into  the  consideration 
of  that  question.  Of  the  order  made  on  that  occasion  the 
appellant  complains,  and  hopes  it  will  be  reversed. 

After  the  remit  by  this  House  of  the  order  for  the  new 
trial,  with  certain  modifications,  the  cause  came  again  to  be 
heard  on  that  order,  and  on  the  Judge's  certificate  of  the 
verdict  on  a  second  trial, — which  was  most  irregularly  had  by 
the  respondent  while  the  appeal  was  pending,^*-«nd  on 
the  former  order  of  the  *  Court  for  further  directions.  *  189 
Then,  for  the  third  time,  the  appellant's  counsel 
strenuously  contended,  first,  that  the  bill  ought  to  be  dis- 
missed on  the  same  grounds  on  which  they  insisted  at  the 

(a)  Anie,  Vol.  YI.  p.  572.  (6)  2  Dr.  &  Wal.  620. 

[157] 


*189  CASES  IN  THE  HOUSE  OF  LORDS. 

two  former  hearings ;  or,  secondly,  that  the  Court  ought  to 
adjudicate  upon  the  will  of  Anthony  Malone,  whether  there 
was  any  trust  thereby  created,  under  which  the  respondent 
could  establish  a  title  to  the  lands  in  question ;  or,  thirdly, 
that  if  an  issue  should  be  again  sent  for  trial,  it  ought  not  to 
be  in  the  loose  terms  of  the  former  issue,  but  in  terms  calcu- 
lated to  ascertain  whether  the  marriage,  alleged  in  the  plead- 
ings to  have  taken  place  in  1^01,  ever  took  place  or  not ;  and 
whether  at  the  time  of  such  marriage,  or  within  twelve 
months  before,  Richard  Malone,  the  reputed  father  of  the 
respondent,  was,  or  professed  himself  to  be^  a  Protestant. 
The  Lord  Chancellor,  however,  made  an  order  for  a  new 
trial  of  the  same  issue,  varied  only  by  the  alterations  directed 
by  this  House,  (a)  Although  the  appellant  presented  an 
appeal  against  that  order  also,  the  parties  proceeded  to  a  trial 
under  it,  at  vast  expense,  without  any  useful  result—^ 

[The  Lord  Chancellor.  —  It  was  part  of  the  order  of  this 
House,  on  the  remit,  that  there  should  be  a  new  trial.  How 
can  we  now  alter  that  order  ?  ] 

If  the  circumstances  appear  to  make  the  prosecution  of  the 
order  unnecessary,  the  House  would  not  enforce  it,  although 
the  House  would  not  reverse  it. 

The  issue,  as  directed  by  all  the  orders,  was  objectionable 
on  many  grounds.  It  was  too  large,  in  the  first  place,  inas- 
much as  it  directed  an  inquiry  whether  the  respondent  was 
the  heir-at-law,  that  is,  the  heir  general  of  Richard 
*  190  Malone,  instead  of  heir  male  ;  *  secondly,  it  might  be 
sustained  by  evidence  of  a  title  accrued  to  the  respon- 
dent after  the  filing  of  his  bill.  The  last  order  directing  the 
issue,  although  professing  to  bind  the  appellant  by  the  result, 
did  not  give  him  the  ordinary  rights  and  privileges  of  a  defend- 
ant, as  he  was  not  at  liberty  at  the  trial  either  to  examine 
witnesses  or  address  the  jury.  The  same  order  gave  liberty 
to  read  on  the  trial  the  Judge's  notes,  on  the  former  trial,  of 
the  testimony  of  such  witnesses  as  were  examined,  and  had 

(a)  See  the  directions,  ante^  Vol.  YI.  p.  509. 
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died  in  the  mean  time ;  although  the  appellant  was  not  a 
party  to  the  first  trial.  Of  that  order,  therefore,  the  appel- 
lant complained,  on  those  various  grounds ;  but  his  greatest 
complaint  was  that  an  issue  had  been  directed  at  all ;  because, 
if  the  Court  had,  at  any  of  the  hearings  of  the  cause,  decided 
the  question  of  law  arising  on  the  will  of  Anthony  Malone, 
that  decision,  if  against  the  respondent,  would  have  rendered 
the  trial  of  any  question  of  fact  wholly  unnecessary. 

[The  following  cases  were  referred  to :  —  Wright  v.  Wright^ 
7  Bing.  459,  to  show  that  the  appellant,  not  being  a  party  to 
the  issue,  was  not  bound  by  the  order  for  it,  or  by  the  result : 
Gordon  V.  Gordon^  8  Swanst.  400 ;  Bku^kbum  v.  Jepson,  8 
Swanst.  182 ;  and  Lynn  v.  Beaver^  Turn.  &  R.  68 ;  as  to 
whether  the  Judge  ought  not,  instead  of  sending  an  issue,  to 
have  decided  the  question  of  law  first :  Coekbume  v.  Sussei/^ 
2  Ridg.  P.  C.  604;  and  Blake  v.  Veyate,  8  Dow,  189 ;  as  to 
whether  the  Judge  in  the  Court  below  ought  not  to  have  dis- 
missed the  bill,  for  the  variance  between  its  statements  and 
the  proofs  at  the  trial  of  the  issue  :  Wright  v.  Atkins^  Turn. 
&  R.  157  ;  Meredith  v.  ffeneeige^  1  Sim.  542 ;  Shaw  v.  Lawless, 
5  CI.  &  Fin.  129 ;  and  Knight  v.  Knight,  8  Beav.  148 ;  as  to 
whether  the  words  of  recommendation  in  the  will  of  Anthony 
Malone  created  a  trust.] 

» 

♦  Sir  William  Follett  and  Mr.  Jacob  (with  whom  was  *  191 
Mr.  T.  H.  Holly,  for  the  respondent.  —  The  cases  refer- 
red to  are  not  applicable  to  this,  least  of  all  Gordon  v.  Gordon, 
which  has  been  so  much  relied  on  to  require  the  Court  to  dis^ 
pose  of  the  question  of  law  first.  There  was  no  question  in 
Gordon  v.  Gordon^  and  Blackburn  v.  Jepson,  that  the  proper 
parties  to  discuss  the  point  of  law  were  before  the  Court. 
The  respondent  has  no  right  to  ask  the  Court  to  put  a  con- 
struction on  Anthony  Malone's  will  until  he  establishes  the 
character  in  which  he  claims  title  under  it.  This  is  not  the 
proper  stage  of  the  case  to  enter  into  a  discussion  of  the  trusts 
of  that  will :'  no  doubt,  a  trust  was  created  by  the  words  of 
recommendation,  although  an  ingenious  person  may  argue  to 
the  contrary.     That  question,  however,  is  not  yet  brought 

[169] 


^  191  CASES  IN  THE  HOWS  OF  LOBDS. 

before  tbia  Hou89«  and  th«  Lord  Chancellor  of  Ireland  used 
a  proper  discretion  in  not  entering  into  the  consideration  of  it 
until  the  fact  of  the  claimant's  legitimacy  shall  be  established. 
That  is  the  uniform  practice  in  the  Equity  Courts  in  Ireland. 
To  the  issue,  as  first  directed  for  that  puipose,  this  appellant 
cannot  be  allowed  to  take  any  objection.  He,  being  an  infant 
at  the  time,  was  not,  it  is  admitted,  a  party  consenting  to  the 
order ;  but  want  of  consent  is  no  ground  of  appeal.  Wall  v. 
Bushhy.  (a)  An  application  should  have  been  made  to  the 
Court  below  to  correct  the  statement  of  the  appellant's  con- 
sent in  the  order.  The  new  trial  was  applied  for,  not  on 
account  of  any  formal  or  other  objection  to  the  issue,  but 
because  the  defendants  were  taken  by  surprise  by  the  proof 
of  marriage  in  1802,  instead  of  1801,  The  appellant  then 
came  of  age,  and  was  allowed  to  put  in  a  new  answer  and  to 

make  a  new  defence. 
^192  ^  To  the  last  order  directing  the  issue  conformably 
to  the  order  of  this  House,  the  appellant  was  a  party 
bound  thereby ;  and  it  is  submitted  that  the  House  will  not 
listen  to  any  objections  to  acts  done  by  the  Court  below  in 
pursuance  of  the  House's  order.  The  object  this  House  had 
in  varying  the  order  of  the  Coiu^t  below  was  to  prevent  the 
jury  on  the  new  trial  from  being  influenced  by  the  verdict 
which  the  jury  on  the  first  trial  found  for  the  respondent. 
The  House,  by  its  remit  and  declaration,  clearly  decided  that 
a  new  trial  should  be  had  of  the  same  issue  in  the  same  form 
in  which  it  was  directed  by  the  order  of  the  18th  of  Novem- 
ber, 1837.  The  order  of  this  House  disposes  of  most  of  the 
reasons  for  this  appeal,  so  far  as  it  complains  of  the  order  of 
November,  1837. 

The  second  order  objected  to,  that  is,  the  order  of  the  5th 
of  December,  18S8,  was  never  drawn  up,  or  signed,  or  enrolled. 
There  is,  therefore,  no  such  order.  That  the  Lord  Chancellor 
was  quite  correct  in  his  judgment  (i)  on  that  occasion  is 
beyond  all  question ;  but  it  is  not  now  necessary  to  support 
his  order^  as  it  is  not  brought  before  this  House. 

Then  the  other  order  appealed  from  is  that  of  the  15th  of 

(a)  1  Bro,  C,  C,  484.  .     (b)  2  Pr.  &  Wal  620. 
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November,  1839 ;  and  OBe  can  acaroely  belieye  that  the  appel- 
lant's counsel  are  serious  in  their  objection  to  that  order; 
namely,  that  it  does  not  confine  the  respondent  to  a  particu* 
lar  and  specific  date  of  the  marriage  of  his  parents,  when  it 
is  recollected  that  the  object  of  the  inquiry  is  to  ascertain 
whether  the  respondent  was  or  was  not  the  eldest  lawful  son 
of  Richard  Malone«  The  real  object  of  the  appeal  is  not  to 
enforce  these  objections,  but  to  try  to  induce  the  House  to 
take  on  itself  the  adjudication  of  the  whole  cause,  on 
account  of  the  prejudice  which  has  *  arisen  against  the  *  198 
appellant  on  a  trial  of  the  legitimacy  of  the  respondent 
on  the  ground  that  his  father  was  a  Protestant  at  the  time,  or 
within  twelve  m(»iths  previous  to  the  time,  when  the  mar- 
riage took  place.  That  is  not  a  proper  ground  of  appeal 
against  orders  of  a  Court.  The  former  order  of  this  House 
sanctioned  the  first  order  for  the  issue ;  the  only  objection  to 
the  first  order  is,  that  it  was  made  without  the  appellant's  con^ 
sent,  while  it  professes  to  have  been  made  with  the  consent 
of  all  parties*  The  last  order  of  the  Court  appealed  from, 
is  only  an  affirmance  of  the  first  order,  and  is  well  calculated 
to  determine  between  those  parties  the  question  of  fact  upon 
which  this  cause  depends ;  and  the  issue  so  directed  is  the 
proper  issue  for  that  purpose.  The  appellant  did  not,  in  the 
new  defence  which  he  waa  allowed  to  make  after  the  first  trial 
of  the  iHSue,  bring  forward  any  new  case  or  new  evidence 
which  eould  have  formed  a  ground  for  departing  from  the 
course  previously  taken  to  try  the  real  question  between  the 
parties. 

The  Court  of  Chancery,  in  directii^  issues,  has  a  wide  dia- 
cretion  in  selecting  the  parties  who  are  to  have  the  conduct 
of  the  proceedings ;  and  parties  not  left  at  liberty  to  attend 
the  trial,  may  afterwards  object  to  the  verdict.  Though  all 
the  parties  intereated  are  left  at  liberty  to  attend  the  trial 
of  the  issues,  if  they  ask  it,  because  all  are  bound  by  the  re- 
sult, they  cannot  all  take  an  active  part  in  the  proceedings. 
It  is  not  a  good  objection  to  the  order  granting  the  issue, 
that  it  does  not  direct  the  attendance  of  all  the  parties  inter- 
ested ;  and  the  trial  may  take  place  in  the  absence  of  the 
parties  who  are  not  by  the*  order  directed  to  attend. 
Tot.  VIII-  11  [  161  1 
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*  194   Sumphret/s  v.  Mollis,  (a)     Tfie  form  of  fhe  *  issue 

originally  directed  in  this  case  not  being  objected  to  on 
the  application  for  the  new  trial,  or  on  the  appeal  to  this 
House,  or  at  any  of  the  hearings  in  the  Court  below,  the 
Lord  Chancellor  was  bound  to  believe  that  the  issue  was 
directed  in  a  form  satisfactory  to  all  parties.  It  is  now, 
therefore,  too  late  to  object  to  it.  The  result  of  this  appeal, 
if  successful,  would  be  to  embarrass  the  proceedings  without 
deciding  the  cause,  and  to  protract  a  most  expensive  litiga- 
tion. The  appellant  does  not  ask  the  House  to  dispose  of 
the  case  by  construing  the  will,  but  to  remit  the  cause  back 
to  the  Court  of  Chancery  in  Ireland  to  construe  it,  —  a  course 
which  would  most  certainly  caude  a  third  appeal,  and  post- 
pone the  decision  for  years,  during  which  many  of  the  wit- 
nesses must  die. 

There  is  no  ground  for  this  appeal,  and  it  ought  to  be 
dismissed  with  costs. 

Mr.  Pemherton  replied.  The  case  is  of  great  importance 
not  only  to  the  parties,  but  to  the  pittctice  of  the  Court  of 
Chancery  in  Ireland.  There  cannot  be  any  saving  of  expense 
or  of  time  by  dismissing  the  appeal ;  on  the  contrary,  there 
will  be  a  great  saving  of  both  by  its  success.  The  respondent 
insists  that  he,  being  the  legitimate  son  and  heir  of  Richard 
Malone,  is  entitled  to  property  worth  16,000Z.  a  year.  The 
appellant  answers  that  the  respondent  is  not  the  legitimate 
son  ;  and  even  if  he  is,  he  must  first  get  a  construction  of  the 
will  in  his  favour  before  he  can  become  owner  of  the  property 
of  which  the  appellant  is  in  possession.  The  bill  alleged  the 
marriage  to  have  taken  place  in  January,  1801.  The  date  of 
the  marriage  is  of  the  greatest  importance ;  for  it  is  incum- 
bent on  the  respondent  not  only  to  prove  that  the 

*  195   marriage  took  place  before  he  was  bom,  but  *  also 

that  his  father  was,  or  professed  to  be,  a  Protestant  for 
twelve  months  previous  to  the  marriage ;  otherwise  the  mar- 
riage was  void.  That  being  the  original  issue  joined  in  the 
cause,  is  it  true  that  the  appellant's  new  answer  did  not  raise 
any  new  point  ?     He  was  allowed  to  put  in  a  new  answer, 

(a)  Jacob,  73. 
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and  make  a  new  defence  ;  a  practice  not  confined  to  Ireland  ; 
for  the  same  practice  prevails  in  the  Court  of  Chancery  here, 
as  in  the  late  case  of  Codrington  v.  Johnstone^  (a)  in  which 
Sir  Frederick  Johnstone  had  been  allowed,  on  coming  of  age, 
to  file  a  new  answer ;  and  that  cause  was  ultimately  decided 
on  the  case  made  by  the  new  answer.  The  answers  of  the 
other  defendants  in  this  case  did  not  put  the  facts  in  issue ; 
but  the  new  answer  of  the  appellant  raised  the  issue  most  dis- 
tinctly as  to  the  respondent's  legitimacy.  The  pleadings, 
and  the  result  of  the  trial,  showed  that  if  the  respondent  is 
legitimate,  he  has  an  elder  brother  who  is  living,  also  legiti- 
mate. Then  was  it  not  the  obvious  course  to  dismiss  the 
bill  ?  In  the  practice  of  Courts  of  Equity  in  this  country, 
when  a  party  states  a  case  and  proves  it,  he  is  not  allowed  to 
retire  from  that  case  to  make  a  new  case.  The  respondent 
could,  without  difficulty,  have  amended  his  bill  on  the  coming 
in  of  the  appellant's  new  answer,  or  filed  a  new  bill,  and 
stated  properly  the  time  of  the  alleged  marriage  ;  but  instead 
of  doing  that,  he  reserved  to  himself  the  liberty  to  make  a 
case  at  the  trial  of  the  issue,  for  which  the  parties  could  not 
be  prepared.  This  being  a  case  depending  on  questions  of 
law  and  of  fact,  surely  the  question  of  law,  which  must  be 
disposed  of  sooner  or  later,  ought  to  have  been  decided 
*  first,  especially  when  it  seems  almost  clear  that  no  *  196 
trust  can  be  raised  on  the  words  of  the  will.  Instead 
of  that  simple  course  of  proceeding,  two  trials,  occupying 
fifteen  days,  at  vast  expense,  have  already  taken  place ;  and 
it  is  not  clear  that  as  many  more  days  and  as  much  expense 
may  not  be  yet  employed  before  the  disputed  fact  can  be 
ascertained,  ts  it  not  hard  to  impose  on  the  appellant  this 
enormous  expense  and  delay  of  litigation,  in  an  investigation 
which  may  in  the  end  turn  out  to  be  useless  ?  It  is  a  rule 
established  by  Q-ordon  v.  Q-ordon,  and  other  cases,  that 
where  a  question  depends  on  law  and  on  fact,  the  Court  will 
not  proceed  to  an  investigation  of  the  fact  until  it  appears 
that  the  finding  of  the  fact  is  material.  The  finding  of  the 
fact  of  the  respondent's  legitimacy,  would  still  leave  the 

(a)  Not  reported  on  that  point ;  but  see  Kehall  v,  KelsaU,  2  My.  & 
K.  409. 
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question  of  law  to  be  decided  by  the  Judge :  whereas,  if  that 
question  was  first  decided  in  one  way,  the  dedsion  of  the  ques- 
tion of  fact  would  become  wholly  unnecessary. 

The  statement  of  consent  by  the  infant  is  an  error  on  the 
face  of  the  order,  to  be  got  rid  of  only  by  appeal.  Wall  v. 
Bushby  is  not  applicable.  It  is  not  true  that  the  order  of  the 
5th  of  December,  1838,  is  not  drawn  up  ;  it  is  drawn  up,  and 
signed  by  the  registrar,  as  the  practice  is  in  Ireland,  and  not 
by  the  Lord  Chancellor.  If  that  is  not  a  regular  order,  then 
the  order  of  the  15th  of  November,  1839,  is  the  more  erro- 
neous ;  for  it  recites  the  order  of  1838  as  a  regular  order. 
Would  it  be  consistent  with  equity  to  deprive  this  appellant 
of  property  of  which  he  is  now  the  tenant  in  possession,  by  the 
result  of  an  issue,  at  the  trial  of  which  he  had  not  the  power 
of  examining  witnesses,  or  of  addressing  the  jury  ?  The  case 
of  HumphreyB  v.  HollU  is  not  applicable. 

June  7. 

*  197  ♦  The  Lord  Chancellor.  —  This  case  involves  sev- 
eral points  of  very  considerable  importance  in  the  prac- 
tice of  Courts  of  Equity,  on  some  of  which  it  will  be  necessary 
for  your  Lordships  to  come  to  some  decision;  and  others 
which,  although  they  have  been  discussed  at  the  bar,  do  not, 
in  the  view  that  I  take  of  this  case,  call  for  any  opinion  from 
your  Lordships. 

The  contest  between  the  parties  arises  upon  a  will  of 
Anthony  Malone,  who  thereby  left  his  property  to  his 
nephew,  with  a  recommendation  that  he  should  continue 
that  property  in  the  male  line  of  the  family.  He  (the 
nephew),  however,  assumed  that  this  recommendation  from 
the  testator  did  not  bind  him  to  settle  the  property  so  as  to 
continue  it  in  the  male  line  of  the  family ;  but  he  conceived 
that  the  will  gave  him  an  absolute  dominion  over  the  prop- 
erty, and  he  accordingly,  or  those  who  claimed  through  him, 
settled  the  property  to  the  present  appellant  as  tenant  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail,  expect- 
ant upon  the  prior  estate  for  life. 

The  present  plaintiff  (the  respondent)  alleges  that  he  is 
the  heir  male,  that  is,  the  male  representative  of  that  Anthony 
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■Malone  ;  and  contending  that  the  recommendation  in  the  will 
of  Anthony  Malone  was  obligatory  upon  Richard  Lord  Sun- 
derlin,  who  took  under  that  will,  he  insists  that  he  is  entitled 
to  have  the  property  so  settled  as  that  he,  John  Malone, 
should  be  entitled  to  that  property  in  possession.  In  stating 
this,  he  states  the  mode  in  which  he  derives  his  relationship 
from  that  Anthony  Malone  who  made  the  will.  He  states 
that  he  is  the  son  of  Richard  Malone,  who  was  the  son  of 
Richard,  who  was  one  of  the  brothers  of  Anthony  Malone,  the 
testator ;  and,  according  to  his  statement,  if  these  facts  were 
verified  and  established,  no  doubt  the  plaintiff  would 
fill  the  character,  *  which  he  assumes,  of  the  heir  male  *  198 
of  the  family  of  Anthony  Malone. 

My  Lords,  it  is  obvious  that  a  suit  so  constituted  embraces 
two  points ;  one  of  fact,  and  the  other  of  law.  It  is  neces- 
sary for  the  plaintiff,  claiming  as  heir  male  of  Anthony 
Malone,  to  make  out  that  he  does  in  fact  fill  that  character. 
That  fskct  being  established,  then  a  question  of  law  arises 
whether  the  will  of  Anthony  Malone  imposed  a  duty  on  Lord 
Sunderlin,  who  took  immediately  under  the  will,  so  to  settle 
the  estate  as  to  make  it  descendible  in  the  male  line  of  the 
family  of  Malone.  In  cases  of  that  kind,  where  the  party 
assumes  a  character  which  he  must  establish  before  he  can 
raise  the  point  of  law,  it  is  contended  on  the  part  of  the 
appellant  that  it  is  the  duty  of  the  Court  to  decide  the  point 
of  law  in  the  first  instance ;  because  if  the  point  of  law  be 
against  the  plaintiff,  then  it  is  immaterial  whether  he  fills  the 
character  he  assumes  or  not ;  and  for  this  purpose  the  case  of 
Gordon  v.  Q-ordon(a)  was  principally  relied  upon.  Other 
cases  were  cited,  particularly  the  case  of  Lynn  v.  Beaver^  (h) 
whicK,  when  looked  at^  proves  to  be  no  authority  for  that 
proposition  ;  and  if  the  facts  of  that  case  were  at  all  similar 
to  the  facts  of  the  present,  it  will  be  found  that  the  question 
of  practice  was  not  the  same  ;  because  if  the  plaintiff  in  that 
suit  had  been  one  of  the  next  of  kin,  and  the  sole  question 
had  been  whether  there  were  not  other  next  of  kin,  the  ques- 
tion would  not  have  been  whether  the  plaintiff  filled  a  situa- 

(a)  3  Swanst  400;  see^).  468.  (6)  T.&  R.  63. 
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tion  entitling  him  to  ask  for  the  decision  of  the  Court,  but 
whether  there  were  not  other  persons  equally  filling  that 

situation,  who  ought  to  be  before  the  Court  before  the 
*199    question  was  decided.    •It  appears,  however,  from 

reference  to  the  decision  in  Lynn  y.  Beaver^  that  it 
was  decided  with  the  consent  and  concurrence  of  all  parties, 
and  it  is  quite  clear  that  it  must  have  been  so.  It  was  sug- 
gested at  the  bar  that  that  might  be  an  error  in  the  report ; 
but  it  is  clear  that  it  was  not  an  error,  because  it  appears  that 
the  Master,  on  the  inference  to  him  by  the  Vice-Chancellor, 
Sir  JoHK  Leach,  found  that  the  plaintiff  was  not  the  next  of 
kin.  The  question  was,  whether  a  person  of  the  name  of 
Foster  was  next  of  kin  ;  and  it  came  before  Lord  Eldok  on 
exceptions  to  the  report.  Now,  upon  the  exceptions  to  the 
report,  Lord  Eldon  had  nothing  to  decide  but  whether  the 
Master  had  come  to  a  right  conclusion.  It  was  impossible 
that  Lord  Eldon  should  have  come  to  the  decision  to  which 
he  came  unless  he  had  the  consent  and  concurrence  of  all 
parties,  assuming  there  was  a  plaintiff  before  the  Court,  who 
was  himself  the  next  of  kin.  That  case,  therefore,  is  no 
authority  to  the  present  purpose.  Other  cases  have  occurred 
within  my  own  experience,  which,  however,  were  not  cited 
at  the  bar,  but  in  which  very  different  questions  have  been 
raised,  and  in  which  Sir  John  Leach  had  adopted  a  practice 
which  Lord  Eldon  did  not  entirely  approve.  When  cases  of 
this  sort,  of  persons  claiming  as  next  of  kin,  came  before  the 
Court,  Sir  John  Leach  was  in  the  habit  of  saying,  "  I  will 
not  decide  this  question  until  I  have  all  the  parties  before  the 
Court  who  represent  the  next  of  kin ;  they  may  be  numerous 
or  they  may  be  few ; "  and  it  was  his  habit  to  refer  it  to  the 
Master  in  the  first  instance,  to  ascertain  who  were  the  next 
of  kin.^  Lord  Eldon  thought  that  occasioned  very  consider- 
able expense,  which  possibly  at  last  might  be  useless ;  and 

therefore,  finding  that  he  had  a  next  of  kin  before  the 
*  200    Court  who  was  entitled  to  fill  that  character,  *  whether 

jointly  with  othei*s  or  not,  he  thought  it  better  to  de- 
cide the  question  of  law  between  the  parties,  than  first  to  put 

>  See  2  Dan.  Ch.  Ft.  (4th  Am.  ed.)  120  et  seq. 
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them  to  the  expense  of  deciding  who  were  the  next  of  kin, 
which  might  become  useless.  But  in  all  these  cases  there 
was  a  person  filling  the  character  which  he  assumed. 

The  case  of  Gordon  v.  Gordon  is  entitled  to  the  highest 
consideration,  because  it  is  a  case  which  Lord  Eldon  decided ; 
and  Lord  Eldon's  observations  as  reported  would  imply  that 
he  doubted,  at  least,  whether  it  might  not  have  been  better 
to  have  decided  upon  the  other  parts  of  the  .case  before  the 
expense  was  incurred  of  an  issue  as  to  whether  the  plaintiff 
was  heir-at-law  or  not.  I  cannot  but  feel  very  consider- 
able doubt  whether  these  expressions  did  fall  from  Lord 
Eldon,  at  least  without  some  qualification,  which  is  not  to 
be  found  in  the  report ;  because  when  the  facts  of  that  case 
are  considered  (and  I  very  well  remember  the  case  in  the 
Court  of  Chancery),  it  is  clear  that  the  Court  could  not  deal 
with  the  question  without  knowing  who  was  the  heir-at-law. 

That  was  a  contest  between  the  two  brothers  for  the 
family  estates  :  it  related  to  the  legitimacy  of  the  elder  one, 
the  younger  brother  claiming,  because  he  alleged  the  elder 
brother  was  illegitimate.  In  that  contest  the  parties  came  to 
an  arrangement  between  themselves,  by  which  they  agreed 
upon  a  certain  division  of  the  property.  It  afterwai*d8  ap- 
peared that  the  younger  brother,  at  the  time  he  got  his  elder 
brother  to  enter  into  this  compromise  upon  the  supposed 
doubt  whether  the  marriage  of  their  parents  had  taken  place 
anterior  to  the  birth  of  the  eldest  son,  was  in  possession  of 
evidence  of  the  marriage;  and  that  he,  therefore,  had  in- 
duced his  brother  to  part  with  this  property,  to  which 
the  elder  brother  was  *  clearly  entitled,  upon  the  sup-  *  201 
position  of  there  being  a  doubt  as  to  the  marriage, 
when  in  point  of  fact  he  was  in  possession  of  evidence  to 
prove  it.  The  elder  brother  discovering  this,  filed  his  bill  to 
be  released  from  that  arrangement,  upon  the  ground  that  the 
younger  brother  had  practised  a  fraud  upon  him,  and  ulti- 
mately he  succeeded.  But  how  could  that  question  have 
been  decided  between  the  parties  without  the  fact  being 
known  whether  the  elder  brother  was  legitimate  or  illegiti- 
mate? The  whole  foundation  of  the  charge  was,  that  his 
younger  brother  knew  it,  and  concealed  the  fact  from  him 
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when  he  got  him  to  come  into  the  arrangement.  It  is  impos- 
sible, therefore,  that  Lord  Eldon  could  have  meant  this ;  that 
the  Court  had  decided  whether  the  arrangement  was  fraudu- 
lent or  not,  without  first  ascertaining  the  fact  upon  which  the 
existence  of  the  alleged  fraud  rested. 

My  Lords,  if  these  authorities  do  not  lead  to  a  conclusion 
favourable  to  the  party  appealing  in  this  case,  there  is  no 
authority  in  his  favour.  In  my  experience  I  have  never 
known  a  case  take  the  turn  which  it  is  alleged  this  case 
ought  to  take.  A  party  comes  assuming  a  certain  character, 
and,  founded  upon  that  character,  assumes  a  certain  right  to 
the  decision  of  the  Court  with  respect  to  the  property  in  ques- 
tion. If  he  has  not  first  established  the  character  he  assumes, 
how  can  the  Court  deal  with  the  consequential  inference 
without  knowing  whether  he  is  the  party  that  he  assumes  to 
be?  Another  observation  which  arises  is  that>  generally 
speaking,  it  would  lead  to  very  evil  consequences  if  this  Court 
were  to  adopt  that  course  of  practice,  and  to  enable  a  plain- 
tiff to  obtain  the  decision  of  the  Court  on  the  point  of  law, 
without  putting  him  to  the  proof  of  the  character  he  assumes. 

If  the  defendants  had  demurred  to  the  bill  for  the 
*  202    •  purpose  of  raising  the  question  of  law,  the  fact  of 

the  plaintiff  being  heir  male  would  have  been  admitted. 
Any  one  of  the  defendants  had  the  power,  if  they  had  thought 
fit,  to  adopt  that  course  by  demurrer :  to  have  admitted,  for 
the  puipose  of  argument,  that  tlie  plaintiff  was  what  he 
claimed  to  be,  heir-at-law,  but  adding,  "  we  demur,  because 
we  allege  that  even  assuming  that  fact  to  be  so,  he  has  no 
right  to  the  equity  he  claims :  "  but  they  did  not  think  proper 
so  to  do,  and  the  plaintiff  proceeds  with  his  case  before  the 
Court,  bound  to  prove  the  fact,  if  he  can,  by  evidence,  or  if 
not,  at  all  events  to  prove  sufficient  to  entitle  him  to  an 
opportunity  of  proving  before  a  jury  that  he  does  maintain 
the  character  which  on  the  pleadings  he  has  assumed,  and  on 
the  assumption  of  which  alone  he  claims  to  be  entitled  to  the 
equity  which  he  asks  the  Court  to  decree  in  his  favour. 

Supposing  this  was  merely  a  matter  of  discretion,  which  I 
admit  it  may  be  considered  to  be,  and  that  there  is  no  positive 
rule  upon  the  subject  (and  I  can  easily  conceive  a  case  occur- 
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ring  in  which  it  would  be  left  to  the  discretion  of  the  Court, 
either  to  dismiss  the  plaintiff's  bill  upon  the  facts  as  they 
appeared)  or  to  declare  that,  even  assuming  the  plaintiff  to  be 
what  he  asserted  himself  to  be,  still  he  could  have  no  equity)  ; 
then  the  question  is,  what  is  right  to  be  done  in  that  case, 
assuming  that  there  is  a  discretion  in  the  Court  either  to  de- 
cide the  point  of  law  first,  or  to  put  the  plaintiff  to  prove  his 
title  first  ?  That  question  is  raised  as  to  the  first  order  pro- 
nounced in  this  case,  in  the  year  1837,  by  which  the  Court 
directed  an  issue  to  be  tried,  whether  the  plaintiff  was  the 
heir  male  of  his  father.  Now,  the  form  of  that  order  has 
given  rise  to  some  singular  objections  at  the  bar.  At  that 
time  the  present  appellant,  who  was  then  a  defendant, 
*  was  a  minor :  the  property,  which  had  descended  to  *  208 
those  claiming  through  Lord  Sunderlin,  had  become 
vested  in  trustees  ;  and  under  that  trust  the  present  appellant, 
the  defendant,  was  entitled  to  the  estate  as  tenant  for  life  in 
remainder.  The  order  for  the  issue  is  drawn  up  by  consent, 
and  that  order  is  the  first  appealed  from. 

Now,  a  case  has  been  referred  to  for  the  purpose  of  show- 
ing that  though  an  infant  is  not  competent  to  give  consent, 
that  is  to  say,  that  it  is  the  duty  of  those  who  represent  the 
infiant  to  abstain  from  consenting,  he  not  being  of  age  to 
bind  himself,  or  by  his  own  act  to  dispose  of  property  which 
may  belong  to  him,  yet  that,  if  an  infant  does  consent,  he  is 
bound  by  that  consent.^  It  does  not  appear  to  me  at  all 
necessary  to  enter  further  into  that  question;  because,  if 
your  Lordships  shall  be  of  opinion  that  the  order  made  in 
1837  was  a  right  order  to  be  made  if  that  consent  had  not  been 
given,  it  is  quite  immaterial  to  consider  whether  the  infant 
ought  or  ought  not  to  be  bound  by  that  consent.  But  there 
is  another  reason  which  makes  it  immaterial  to  consider  how 
far  that  consent  was  binding  upon  the  infant ;  which  is  th^, 
that  the  Court  has  thou^t  proper,  in  a  subsequent  stage  of 
the  cause,  to  relieve  the  infant  from  the  consequences  of  that 
consent,  and  to  permit  him  to  put  in  a  new  answer,  and  to  go 
into  new  evidence ;  and  the  Court  has  ultimately  come  to  a 

*  See  1  Dan.  Ch.  Tt.  (4ili  Am.  ed.)  IM,  164 ;  2  ib.  074. 

[169] 


*  203  CASES  IN  THE   HOUSE  OF  LORDS. 

decision,  which  is  the  principal  subject-matter  of  this  appeal, 
not  upon  the  order  for  the  issue  in  1887,  but  upon  the  order 
of  1839,  when  this  appellant  had  attained  his  majority,  when 
he  had  been  permitted  by  the  Court  to  put  in  a  new  answer 
and  to  enter  into  a  new  defence,  and  when  be  was  in  a  situ- 
ation to  ask  the  Court  to  come  to  such  an  adjudication 
*  204  upon  the  cause  as  the  Court  *  might  think  just,  with- 
out reference  to  the  former  proceedings.  It  appears, 
therefore,  immaterial  for  your  Lordships  to  consider  the  order 
of  1837,  except  so  far  as  that  order  having  existed,  and  the 
trials  having  taken  place  under  it,  might  operate  upon  the  dis- 
cretion of  the  Court,  if  the  Court  had  a  discretion  to  exercise, 
in  considering  what  course  it  ought  to  adopt  when  the  cause 
ultimately  came  before  it  in  1839. 

I  should  here  observe  upon  a  part  of  the  case  which  was 
very  much  pressed  at  the  bar,  that  the  bill  ought  to  have 
been  dismissed  on  this  ground,  —  that  the  plaintiff  having 
alleged  himself  to  be  the  legitimate  son  of  his  father,  Richard, 
had  then  disproved  his  own  legitimacy  by  the  evidence  of  his 
mother,  who  had  been  examined  to  prove  his  legitimacy,  but 
who  had  actually  proved  that  he  was  illegitimate :  and  upon  the 
depositions,  as  printed  for  the  appellant,  no  doubt  that  would 
be  the  result  of  the  evidence  of  the  mother.    But  those  are 
only  pai*tial  extracts  from  the  depositions,  which  ought  not 
to  be  looked  at  without  looking  at  other  parts  of  the  same 
depositions.     And  when  the   deposition  of  the  mother  is 
looked  at,  although  there  is  evidently  an  inaccuracy  in  one 
part  of  her  deposition  or  in  the  other,  it  is  perfectly  plain 
that  she  never  meant  to  depose  to  any  facts  which  constituted 
proofs  of  the  illegitimacy  of  her  son :  for  she  says,  that  hav- 
ing contracted  this  marriage,  and  there  being  a  doubt  whether 
the  marriage  was  valid,  upon  the  ground  of  a  doubt  whether 
the  husband  was  a  Protestant  or  a  Catholic,  or  whether  he 
had  been  a  Catholic  twelve  months  previous  to  the  marriage, 
she  states  the  period  at  which  the  child  was  born  ;  she  states 
the  marriage  to  have  taken  place  in  January,  1801,  and 
*  205  in  another  part  of  her  depositions,  she  *  states  the  elder 
brother,  Anthony,  to  have  been  born  in  July,  1801, 
which  of  course  would  have  made  him  the  eldest  child  of  the 
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marriage.  But  in  another  part  of  the  deposition  she  says,  in  so 
many  words,  that  the  present  plaintiff  in  the  suit  was  the  first 
child  bom  after  the  marriage  in  January,  1801 ;  and  she  says 
that  the  other,  who  would  have  been  the  elder  brother,  born 
in  July,  1801,  was  the  child  bom  last  preceding  the  marriage : 
therefore  there  is  clearly  some  misapprehension,  either  as  to 
dat«  or  as  to  some  other  circumstance.  But  it  is  clear  that, 
taking  the  whole  of  this  deposition  together,  she  states  and 
proves,  supposing  what  she  says  to  be  true,  that  the  plaintiff 
was  bom  the  first  child  after  the  marriage,  and  consequently, 
therefore,  would  be  the  eldest  son  and  heir  of  Richard.  It  is 
quite  clear  to  me,  therefore,  that  upon  such  evidence  it  would 
have  been  quite  out  of  the  question  for  the  Court  of  Chan- 
cery in  Ireland  to  have  dismissed  the  bill.  There  may  have* 
been  ground  for  doubt,  arising  from  ambiguity  or  mistake  in 
the  evidence,  but  it  certainly  was  a  case  which  required  fur- 
ther investigation  before  it  could  be  dismissed. 

Then,  my  Lords,  the  cause  proceeded.  The  issue  was 
tried,  and  that  took  place  which  has  been  the  subject  of  dis- 
cussion at  your  Lordships'  bar :  that  at  the  tiial,  instead  of 
adhering  to  the  marriage  as  it  had  been  represented  to  have 
taken  place,  other  evidence  was  given  which  took  the  other 
party  by  surprise,  and  which  was  thought  a  sufficient  ground 
for  the  Lord  Chancellor  of  Ireland  to  direct  a  new  trial  of 
that  issue.  All  this  time  the  defendant  remained  a  minor, 
but  he  attained  his  majority  in  March,  1888,  and  then  he 
applied  for  leave  to  put  in  a  new  answer,  and  to  enter 
into  a  new  defence;  and  leave  was  given.  *That  •206 
leave  having  been  given,  and  that  course  having  been 
adopted,  and  that  not  being  a  subject  of  complaint  at  your 
Lordships'  bar,  I  abstain  from  entering  into  that  part  of  the 
case  further  than  to  observe,  that  if  the  question  should  arise 
how  far  a  party,  who  was  an  infant  during  the  time  when  a 
decree  was  pronounced,  afterwards  on  attaining  twenty-one, 
is  entitled  to  be  let  in  to  make  a  new  defence  in  a  case  like 
this ;  if  that  question  should  arise,  it  jls  one  which  I  think 
will  require  serious  consideration.  There  is  very  great  obscu- 
rity and  a  great  deal  of  contradiction  in  the  authorities  upon 
that  subject,  and  it  is  a  proper  subject  for  very  serious  consid- 
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eration  whenever  the  qaestioii  may  arise,  (a)  In  this  case  it 
was  done,  and  it  has  not  been  complained  of,  and  therefore 
your  Lordships  can  come  to  no  decision  upon  that  point. 
That,  however,  put  the  plaintiff  in  this  situation,  that  al- 
though an  order  has  been  made  for  an  issue,  and  although 
proceedings  have  taken  place  under  that  order,  no  issue  has 
in  fact  been  tried,  coming  to  any  conclusion  as  to  the  charac* 
ter  of  the  plaintiff  in  this  suit.  After  the  defendant  had 
attained  twenty-one,  he  applied  to  put  in  a  new  answer,  claim* 
ing  an  interest  in  this  property  in  common  with  others,  against 
the  claim  of  the  plaintiff.  The  whole  case  must  depend  on 
the  plaintiff's  proof  of  the  fact,  and  the  conclusion  to  be 
come  to  upon  the  law ;  because  if  he  succeeds  in  both,  of 
*  course  all  those  who  claim  under  Lord  Sunderlin  will  lose 
their  estate.  They  all  stand  on  Lord  SunderUn's  title,  and 
their  rights  depend  upon  whether  he  had  or  had  not  a  right 
under  that  will  to  dispose  of  the  property  as  he  did :  if  he 
had  not,  and  the  plaintiff  is  the  heir  male,  he  is  clearly 

*  207    entitled.    I  am  *  far  from  assuming  that  that  will  be 

the  result  of  this  cause,  but  I  am  only  stating  what  is 
the  situation  of  the  parties. 

The  Court,  as  I  have  stated,  allowed  this  defendant  to  put 
in  a  new  answer ;  he  made  a  new  defence,  and  the  cause  came 
on  before  the  Court  of  Chancery  in  Ireland  upon  an  order  of 
this  House,  altering  in  some  respects  the  direction  for  the  new 
trial,  which  the  Court  of  Chancery  in  Ireland  had  made.  I 
pass  over  the  intermediate  order  which  is  the  subject  of 
appeal,  namely,  an  order  of  a  prior  date,  in  which  the  Court 
merely  directed  the  cause  to  stand  over :  a  subject-matter  of 
appeal  which  your  Lordships  would  not  be  very  much  dis* 
posed  to  encourage,  particularly  when,  in  the  course  of  events, 
it  was  perfectly  impossible  that  that  appeal  should  be  heard 
until  after  the  time  was  expired  to  which  the  cause  was 
postponed.  I  oome  at  once  to  the  last  order,  the  order  of 
November,  1839,  in  which  the  appellant,  relieved  from  the 
consequence  of  the  order  of  1837,  proceeded  to  urge  the  new 
defence,  which  he  had  urged  at  the  intermediate  hearing  in 

(it)  See  Kelsall  v.  Eelssli,  2  My.  &  K.  409. 
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1838,  aad  the  cause  as  to  him  came  before  the  Court  of  Chan* 
eery  as  upon  an  original  hearing.  The  cause,  however,  came 
on,  as  far  as  the  other  parties  were  concerned,  upon  the  order 
of  this  House,  directing  the  Court  of  Chancery  in  Ireland  to 
make  certain  alterations  in  the  order  which  had  been  made 
by  that  Court. 

The  appellant  says  that  he  considers  himself  as  much 
entitled  as  he  would  have  been  upon  the  original  hearing,  to 
have  the  decision  of  the  Court  upon  the  construction  of  the 
will,  before  any  investigation  was  directed  as  to  the  title, 
which  the  plaintiff  claimed  in  his  character  of  heir  male. 
Now  if  I  am  right  in  assuming  that  it  is  a  question 
for  the  discretion  of  *  the  Court,  whether  the  Court    ♦  208 
wiU  decide  in  the  first  instance  upon  the  construction 
of  the  will,  or  will  take  the  course  of  sending  the  question  of 
fact  to  an  issue,  I  will  beg  your  Lordships  to  consider  what 
was  the  subject-matter  then  submitted  to  the  discretion  of  the 
Court.    It  was  then  a  matter  of  more  doubt  than  it  could 
have  been  supposed  to  be  in  the  outset,  whether  the  plaintiff 
did  or  did  not  sustain  the  character  he  assumed.     He  had 
obtained  a  verdict,  but  upon  application  to  the  Court  a  new 
trial  had  been  directed,  and  the  order  directing  a  new  trial 
had  been  affirmed  by  this  House.     Here,  then,  was  a  ques- 
tion involving  the  interests  of  various  defendants ;  some  ten- 
ants for  life,  others  tenants  in  remainder,  and  other  persons 
interested  under  the  title  derived  from  Lord  Sunderlin ;  all 
of  whom  had  by  the  order  of  1887  bound  themselves  to  the 
propriety  of  the  issue  trying  the  plaintiff's  title,  and  who, 
therefore,  could  not  then  dispute  it.     That  order  of  1837,  at 
least  as  to  them,  was  binding.     They  had  been  through  vari- 
ous proceedings  questioning  the  result  of  that  trial,  and  they 
were  all  parties  to  the  order  of  this  House ;  at  least  the 
defendants  in  the  action  were  parties  to  the  order  of  this 
House  directing  that  the  new  trial  should  proceed,  with  cer- 
tain modifications  which  were  introduced  into  the  order.    It 
appears,  therefore,  that  the  plaintiff  was  claiming  against 
various  defendants,  all  of  whom,  with  the  exception  of  the 
present  appellant,  had  consented,  and  were  bound  to  take 
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the  course  of  having  the  plaintiff's  tide  in  the  first  instance 
decided. 

Now  if,  as  I  conceive,  it  would  be  right  in  ordinary  cases, 

—  I  am  not  at  all  stating  that  a  case  may  not  arise  in  which 

the  Court  might  be  justified  in  taking  the  contrary 

♦  209    course,  —  but  if  in  ordinary  cases  the  *  Court  would 

be  right  in  calling  upon  the  plaintiff  to  establish 
the  character  in  which  he  is  suing,  how  much  more  so 
must  it  be  in  the  exercise  of  the  discretion  of  the  Court, 
when  all  but  one  have  concurred  in  the  mode  of  investigat- 
ing the  questions  between  the  parties  ?  Now,  what  would 
have  been  the  result  if  a  different  course  had  been  followed  ? 
Supposing  the  Court  had  attended  to  the  application  of  the 
appellant,  and  had  said,  ^^  Quoad  the  present  appellant,  we 
will  look  at  the  will  and  see  whether  the  plaintiff  is  entitled 
to  a  decision  upon  that  will,  assuming  that  he  is  what  he 
represents  himself  to  be :  "  if  the  Court  had  come  to  a  deci- 
sion against  the  plaintiff,  the  present  bill  would  have  been 
dismissed  quoad  the  present  appellant ;  but  the  bill  would  not 
have  been  dismissed  as  against  the  other  defendants.  The 
trial  must  have  gone  on  if  the  parties  had  chosen,  and  the 
plaintiff  might  have  got  a  verdict  establishing  his  title  as 
eldest  legitimate  son  of  Richard,  his  father ;  and  having 
obtained  that,  he  would  have  had  a  right  to  ask  the  Court  to 
decide  upon  the  construction  of  the  will.  The  equity  of  that 
Court  might  oi^  might  not  have  been  administered  by  the 
same  individual ;  but  whether  that  was  so  or  not,  a  contrary 
conclusion  might  have  been  come  to ;  and  if  it  had  been 
against  the  plaintiff,  he  might  have  come  to  your  Lordships' 
bar  to  have  that  question  decided,  whether  that  construction 
of  the  will  was  right  or  not :  and  if  your  Lordships'  House 
had  been  of  opinion  that  the  Court  below  had  come  to  an 
erroneous  conclusion  in  dismissing  the  plaintiff's  bill,  the 
plaintiff  would  have  succeeded ;  but  succeeded  against 
whom  ?  Against  all  but  the  most  important  party  repre- 
sented at  your  Lordships'  bar ;  because,  if  the  bill  had  been 

dismissed  as  against  all  but  the  appellant,  the  appellant 

*  210    *  would  be  no  longer  a  party  to  the  proceeding.     That 
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is  a  position  which  your  Lordships  would  have  had  great 
reason  to  regret,  if  the  cause  had  come  to  your  Lordships' 
bar  for  adjudication.  If  the  Court  was  entitled  to  con- 
sider the  expediency  of  the  one  course  or  the  other,  it  does 
not  appear  to  me  that  under  the  circumstances  there  could 
have  been  a  doubt  as  to  the  proper  exercise  of  the  discretion 
of  the  Court  in  proceeding  in  the  course  in  which  it  had  pro- 
ceeded for  several  years ;  namely,  ascertaining  first  the  accu- 
racy of  the  representation  of  the  plaintiff  as  to  the  character 
which  he  assumed. 

Therefore,  as  to  the  substance  of  the  order  of  1839, 1  l^ave 
no  hesitation  in  stating  to  your  Lordships  that  in  my  opinion 
that  oixler  was  correct.  Some  objections  have  been  made  as 
to  the  form  of  the  order,  which,  however,  I  apprehend  to  be 
equally  untenable  with  those  to  which  1  have  adverted.  One 
objection  is,  that  the  form  in  which  the  question  of  right  was 
directed  to  be  tried  was  not  the  form  in  which  a  matter  of 
that  sort  could  be  investigated.  The  plaintiff  claims  as  heir 
male  ;  the  issue  is,  whether  he  be  or  be  not  heir  male.  He 
endeavours  to  make  out  that  fact  by  showing  that  he  is  the 
eldest  son  after  the  marriage.  No  doubt  that,  if  established, 
would  constitute  his  title.  But  then  it  is  said  that  this  may 
let  in  a  title  which  has  accrued  subsequently  to  the  institution 
of  the  suit.  The  issue  was  directed  to  try  the  real  point,  the 
real  point  being  the  character  of  the  heir  male :  the  issue, 
therefore,  being  directed  to  try  that  question,  the  rest  are 
merely  the  means  by  which  the  character  so  stated  may  be 
established. 

Then  it  is  said  that  the  issue  is  not  to  try  whether  he  is 
heir  male,  but  to  try  whether  he  is  heir ;  and  it  is  said 
that  that  is  wrong,  because  it  ought  to  have  ♦  been  to  ♦  211 
try  whether  he  is  heir  male,  that  is  to  say,  the  party 
claiming  as  heir  male,  namely,  as  eldest  son  of  his  father : 
that  it  is  too  vague  and  too  ambiguous  to  try  whether  he  is 
heir,  but  it  ought  to  have  been  whether  he  is  heir  male, 
whether  he  is  the  eldest  son.  The  result  of  the  investiga- 
tion under  the  issue  as  directed,  1  apprehend,  would  be  quite 
satisfactory,   as  to  whether  he  is   heir  male  or  not;   but 
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that  is  aeiiouslj  put  forward  as  one  of  the  grounds  of  objeo* 
tion. 

Another  ground  of  more  importance,  no  doubt,  but  which 
is  equally  untenable,  regard  being  had  to  the  practice  of 
Courts  of  Equity  upon  this  subject,  is,  that  the  issue  which 
has  been  tried  is  an  issue  which  binds  the  appellant,  but  to 
which  he  is  not,  stiictly  speaking,  a  party.  My  Lords,  that 
is  the  ordinary  course  in  which  issues  are  directed  by  a  Court 
of  Equity  to  be  tried ;  and  of  necessity  it  is  so,  because  ques- 
tions arise  which  affect  the  rights  of  a  great  variety  of  parties, 
who  may  be  all  interested  in  the  question  of  the  construction 
of  the  will,  but  because  an  issue  is  directed,  all  the  parties  can- 
not be  defendants.  Who  is  to  conduct  the  defence  ?  Cases 
have  occurred,  and  some  in  which  I  have  myself  directed 
issues,  where  persons  were  interested  in  the  same  estate  and 
interested  in  the  same  question,  and  where  there  appeared  no 
means  of  selecting  between  the  one  and  the  other,  which 
should  be  the  party  to  conduct  the  defence ;  and  I  remember 
one  case  particularly  of  very  great  importance,  in  which  it 
was  so  equally  balanced  between  the  two,  that  I  thought  it 
right  to  give  them  an  equal  chance,  and  therefore  I  n:iade 
them  both  parties  to  the  issue,  and  put  it  to  them  to  choose 
among  themselves  who  should  be  entrusted  with  the  defence, 

and  I  think  that  succeeded ;  they  did  select  those  who 
*  212    should  be  entrusted  *  with  the  defence,  without  being 

bound  by  it.  But  it  frequenly  happens  in  a  case  of 
that  sort,  that  great  numbers  of  persons  are  interested ;  there 
may  be  twenty  or  thirty  peraons  interested  in  the  result  of 
the  proceedings;  are  they  all  to  be  defendants,  and  all  to 
have  an  equal  title  to  conduct  the  defence  ?  That  would  be 
so  inconvenient,  and  would  be  so  impracticable,  that  it  is  not 
the  course  of  the  Court.  The  Court  selects  those  persons 
whom  it  thinks  the  most  proper  to  be  selected  for  that  pur- 
pose ;  and,  if  the  case  requires  it,  permits  the  other  parties 
to  attend  to  see  that  the  case  is  properly  conducted,  and  that 
justice  is  done.  Here  the  Court  very  properly  selected  those 
individuahi  who  represented  all  the  interests  of  those  claiming 
under  the  will  of  Lord  Sunderlin ;  it  selected  the  trustees, 
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whom  the  devisees,  the  owners  of  the  estates,  had  selected  to 
conduct  the  defence;  and  the  order  of  1839  gave  to  the 
present  appellant,  together  with  others,  a  right  to  attend 
the  trial  to  see  whether  his  trustees  properly  conducted  his 
defence. 

My  Lords,  that  being  the  course  of  the  proceedings,  and 
that  being  the  form  of  this  issue,  that  disposes  of  several  other 
minor  points  which  were  urged.  The  parties  to  the  action  at 
law  are  of  course  claiming  against  all  the  trustees,  and  repre- 
senting all  under  an  adverse  title ;  if  so,  the  evidence  is  to  be 
regulated  in  the  same  way.  Then  there  is  no  objection  to 
the  evidence  of  the  persons  who  have  been  examined,  and 
who  may  have  died  since  the  former  issue  and  prior  to  the 
trial  of  the  issue  now  directed,  being  laid  before  the  jury  by 
the  best  means  the  Court  has  of  knowing  what  is  said,  namely, 
by  the  notes  of  the  Judge  being  read  to  the  jury.  Courts  of 
Equity  are  in  the  habit,  for  the  purpose  of  saving  expense,  of 
giving  directions  as  to  the  mode  of  trial,  which  might 
not  be  correct  *  unless  such  directions  were  given :  for  *  218 
instance,  in  directing  proceedings  to  be  laid  before  a 
jury,  they  dispense  with  the  formal  proof  of  facts  established 
before  the  Court  of  Equity ;  they  save  the  party  the  expense 
of  going  through  that  formal  proof,  and  direct  certain  evi- 
dence to  be  received  before  the  jury.^ 

Then  there  are  other  objections  also  founded  upon  this ; 
namely,  that  the  present  appellant,  the  defendant,  is  affected 
by  evidence  which  might  or  might  not  have  been  false ;  but 
when  your  Lordships  consider  that  the  point  which  has  been 
tried  is  the  same  point,  and  between  the  same  parties,  in 
which  the  Court  came  to  this  conclusion  on  the  original  hear- 
ing, I  have  no  hesitation  in  saying  I  think  the  Court  came  to 
a  right  conclusion,  and  that,  if  the  hearing  of  1839  had  been 
the  first  hearing,  and  no  order  had  been  made  in  1837,  and  no 
Older  in  1838,  and  no  intermediate  trial,  it  would  have  equally 
been  so.    So  much  difficulty  has  arisen  in  ascertaining  the 

>  See  2  Dan.  Ch.  IV.  (4^  Am.  ed.)  1112  et  seq. ;  Black  v.  Lamb,  1 
Beaaley  (N.  J.),  108,  118  ;  Black  v.  Shreve,  1  Beasley  (N.  J.),  455,  479, 
485 ;  Bingwalt  v.  Ahl,  36  Penn.  St.  336 ;  Yingliog  v.  Hesson,  16  Md. 
112  ;  BeU  v.  Woodward,  47  N.  H.  539. 
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truth,  that  in  my  opinion  it  was  the  right  course  for  the  Court 
to  pursue,  to  proceed  by  means  of  an  issue  to  establish  the 
fact  in  the  first  instance,  so  as  to  enable  the  Court  then  to 
act  upon  the  fact  when  found.  All  these  objections  having 
failed,  I  submit  to  your  Lordships  the  proper  course  for  this 
House  will  be  to  dismiss  the  appeal,  with  costs. 

The  orders  were  accordingly  affirmed,  and  the  appeal  dis- 
missed, with  costs. 


•214     ♦BANK  OF  SCOTLAND  v.  CHRISTIE. 

1840. 

Governors  of  the  Rotal  Bane  of  Scotland    Appellants, 
Adam  Christie  and  Others,  Creditors  of  the  )  p         , 
late  Thomas  Allan,  Banker  in  Edinburgh  i       ^ 

Partnership.     Private  Estate,     Payment  of  Debts  of  former 

Partnership.    Heir. 

A  partnership  composed  of  three  persons,  A.,  B.,  and  C,  gare  a  joint 
and  several  bond  to  a  bank,  to  cover  advances  to  be  made  to  them 
by  the  bank  on  a  cash  credit ;  and  in  that  bond,  two  estates  held  by 
A.  were  specially  named  as  part  securities  for  these  advances :  A. 
died.  —  Held^  that  by  his  death  the  partnership  was  dissolved,'  and  the 
security,  so  far  as  his  estates  were  concerned,  was  no  further  continued; 
no  arrangement  between  the  surviving  partners,  or  between  them  and 


>  See  CoUyer  Partn.  (5th  Am.  ed.)  §§  113,  114  ;  Murray  v,  Mumford, 

6  Cowen,  441 ;  Caufield  v.  Hard,  6  Conn.  184 ;  Burwell  v.  Mandeville,  2 
How.  (U.  S.)  560  ;  Humphries  v.  McCraw,  5  Ark.  65  ;  Knapp  v.  M'Bride, 

7  Ala.  19  ;  Ames  v.  Downing,  1  Bradf.  (N.  Y.)  321 ;  Savage  v.  Put- 
nam, 3  Barb.  425 ;  Scholefield  v.  Eichelberger,  7  Peters,  586,  594  ;  Dyer 
V.  Clark,  5  Met.  575  ;  Washburn  v.  Goodman,  17  Pick.  519 ;  Goodburn 
r.  Stevens,  5  Gill,  1 ;  Williamson  v.  Wilson,  1  Bland,  425 ;  Jones  r. 
McMichael,  12  Rich.  Law  (S.  Car.),  176  ;  Martlett  v.  Jackman,  3  Allen, 
290  ;  Lindley  Partn.  (3d  £ng.  ed.)  242,  1083  ;  Story  Partn.  §§  317,  819. 
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the  bank,  for  the  purpose  of  settling  the  general  accounts,  being  capa- 
ble of  affecting  that  security. 

After  the  death  of  A.  the  bank  continued  as  before  its  dealings  with  the 
partnership,  then  constituted  by  B.  and  C. ;  and  at  a  certain  period, 
payments  made  to  the  bank  entirely  balanced  the  debt  due  to  it  at  the 
lime  of  A.'s  death.  —  Held^  that  the  separate  liability  of  A.'s  estates 
was  thereby  discharged.' 

B.,  the  son  and  heir  of  A.,  within  one  year  after  his  father's  death, 
gave  to  the  bank  a  heritable  bond  over  his  father's  estates,  for  securing 
payment  of  advances  to  be  made  by  the  bank.  —  Held,  that  this  was  a 
bond  for  his  own  and  not  for  his  father's  debts,  and  was  consequently 
void  under  the  Scotch  Act  of  1661,  as  a  bond  granted  by  the  heir 
within  one  year  of  the  ancestor's  death. 

March  30,  31 ;  April  2,  6,  1840.  '  April  6,  1841. 

This  was  an  appeal  against  a  decree  of  the  Court  of  Ses- 
sion, pronounced  under  the  following  circumstances:  A 
banking  house  in  Scotland  long  carried  on  business,  notwith- 
standing different  changes  in  the  partners  interested,  under 
the  style  of  Robert  Allan  &  Son,  This  firm  became  bank- 
rupt in  1834,  and  contests  then  arose  between  the  creditors 
of  the  firm  and  the  creditors  of  Thomas  Allan,  the  senior 
partner,  as  to  two  certain  estates  called  Campse  and 
Lauriston.  *  The  appellants,  creditors  of  the  firm,  *  215 
insisted  that  these  estates  had  become  primarily  liable 
to  them  for  advances  made  by  them,  on  heritable  securities, 
to  the  partnership.  The  respondents,  the  private  creditors  of 
Thomas  Allan,  contended  that  these  estates  belonged  to  the 
individual  partner  Thomas  Allan,  and  were  liable,  in  the  first 
instance,  to  his  creditors.  Thomas  Allan  had  become,  by  the 
death  of  his  father  in  1818,  the  chief  partner  in  the  firm,  and 
he  then  took  into  partnership  one  Alexander  Wight.  In 
1820,  an  estate  called  Campse,  in  the  county  of  Fife,  upon 
which  the  partnership  had  had  a  mortgage,  was  sold  under  a 
sequestration  issued  against  the  mortgagor,  and  was  pur- 
chased for  the  sum  of  70002.,  which  sum  came  out  of  the 
partnership  funds.  In  the  partnership  books  was  the  entry, 
**  Estate  of  Campse,  near  Dumfermline  ; "  and  under  this  head 

'  See  Lindley  Partn.  (3d  Eng.  ed.)  440  et  seq, ;  CoUyer  Fartn.  (5th 
Am.  ed.)  §§  548  et  seq.,  633,  634  ;  Parsons  Partn.  430-432  ;  1  Story  £q. 
Jar.  §§  459  b,  459/. 
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was  kept,  on  one  side,  an  account  of  the  price  of  the  estate, 
and  the  amount  of  the  annual  outlay  upon  it ;  and  on  the 
other  side,  an  account  of  the  rents  and  profits  received  there- 
from. At  the  close  of  the  year  1820,  this  estate  was  con- 
veyed by  the  trustee  under  the  sequestration,  to  Thomas 
Allan ;  and  by  a  deed,  to  which  the  members  of  the  firm 
were  partners,  it  was  declared  that  the  purchase  was  for  him 
alone  ;  and  to  him  was  assigned  the  partnership  claim  on  the 
estate,  in  consideration  of  the  sum  of  7000/.,  the  receipt  of 
which  was  thereby  acknowledged  by  the  firm.  In  1824,  the 
estate  of  Lauriston,  in  the  county  of  Edinburgh,  was  bought 
for  the  sum  of  26,272{,  The  negotiations  for  the  purchase 
of  this  estate,  which  had  been  pending  during  nearly  the 
whole  of  1823,  were  carried  on  in  T.  Allan's  own  name  ;  and 
the  disposition  of  the  lands,  and  the  charter  of  infeoffment, 
were  likewise  made  to  him.     He  was  enrolled,  in  respect  of 

this  property,  as  a  freeholder  of  the  county  of  Edin- 
*  216   burgh  under  this  *  infeoffment }   and  he  exchanged 

with  another  proprietor  of  the  neighbourhood  part  of 
the  lands  thus  purchased.  He  laid  out  money  in  the  gene- 
ral improvement  of  the  estate,  and  made  alterations  in  the 
house,  and  entered  with  his  family  into  the  actual  occupation 
of  it. 

In  October,  1823,  while  the  negotiations  for  the  purchase 
of  Lauriston  were  still  going  on,  an  account  was  opened  in 
the  partnership  books  under  the  head  of  *'  The  estate  of  Lau- 
riston, near  Edinburgh.''  From  entries  subsequently  made  in 
this  account,  the  purchase-money  appeared  to  have  been  fur> 
nished  from  the  funds  of  the  company,  and  so  was  the  money 
expended  in  the  improvements.  This  account  was  kept  like 
that  of  the  estate  of  Campse ;  the  expenditure  for  purchase- 
money  and  improvements  being  placed  on  one  side,  and  the 
receipts  of  rent  on  the  other.  The  two  sides  of  this  account 
were  annually  balanced.  The  estate  account  was  debited 
with  the  public  and  parochial  taxes,  and  with  the  interest 
due  on  the  purchase-money,  and  it  was  credited  with  the 
rents  received;  but  no  account  was  ever  kept  of  the  rent 
that  would  have  been  derived  from  the  occupation  of  the 
house,  had  any  other  person  than  Mr.  T.  Allan  occupied  it, 
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nor  was  any  sum  put  down  to  his  debit  for  such  rent.  In 
the  annual  balance-sheets  of  the  partnership,  the  estate  of 
Lauriston  was  regularly  inserted  as  if  it  formed  part  of  the 
partnership  stock. 

In  August,  1831,  Robert  Allan,  jun.,  eldest  son  of  T. 
Allan,  became  a  partner  in  the  firm.  New  articles  of  part- 
nership were  then  executed,  by  one  of  which  it  was  stipu- 
lated that  Lauriston  should  be  taken  as  T.  Allan's  own 
speculation,  and  he  was  to  pay  three  per  ceQt  interest  on  the 
money  expended  upon  it.  Another  of  the  articles  of  part- 
nership was,  that  in  the  event  of  the  death  of  any  one 
partner,  his  heirs  should  *  not  be  entitled  to  examine  *  217 
into  the  books  of  the  partnership,  but  the  survivors 
were  to  sign  and  attest  a  statement  of  the  accounts,  which 
was  to  be  held  sufficient. 

In  1832,  the  partnership  applied  to  the  Royal  Bank  for  a 
cash  credit  of  20,000Z. ;  the  partners  giving  their  joint  and 
several  bond  as  security  for  what  might  be  thus  advanced. 
By  this  bond,  T.  Allan  made  his  estates  at  Campse  and  Lau- 
riston liable  to  secure  the  advances  on  the  cash  credit.  T. 
Allan  died  in  September,  1838.  At  the  time  of  his  death, 
the  debt  due  by  the  firm  to  the  bank  on  the  cash  credit 
account  amounted  to  8800Z.  By  subsequent  operations 
between  the  surviving  partners  and  the  bank,  the  balance 
was  sometimes  increased,  but  there  were  periods  during  the 
continuance  of  the  transactions  between  the  firm  and  the 
bank,  when  the  former  owed  nothing  to  the  latter.  In  July, 
1834,  the  firm  required  a  further  sum  of  money,  and  applied 
to  the  bank,  and  obtained  a  loan  for  22,000Z.  The  partners 
at  this  time  likewise  gave  a  joint  and  several  bond  for  the 
amount :  Robert  Allan,  who  had  made  up  his  titles  as  heir  of 
Thomas  Allan,  deceased,  his  father,  to  the  estates  of  Lauris- 
ton and  Campse,  making  a  disposition  of  these  estates  to  the 
bank,  as  further  security  for  the  sums  due,  or  thus  to  become 
due,  to  the  bank.  In  August,  1834,  the  firm  stopped  pay- 
ment, and  this  event  was  followed  by  a  sequestration  under 
the  Bankrupt  Act,  issued  on  the  2d  of  September  of  that 
year.  At  the  date  of  the  stoppage  of  payment,  the  debt  due 
to  the  appellants  amounted  to  42,0002.    Proceedings  were 
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then  instituted  in  the  Court  of  Session  by  the  separate  cred- 
itors of  T.  Allan,  first,  to  have  it  declared  that  the  debt 

due  to  the  present  appellants  upon  the  cash  credit  was 
*  218   *  paid  and  extinguished  at  or  before  the  month  of  July, 

1834 ;  and  2dly,  to  have  the  disposition  granted  by 
Robert  Allan,  the  son  and  heir  of  Thomas  Allan,  over  the 
estates  of  Lauriston  and  Campse  (both  of  which  the  pur- 
suers alleged  were  the  private  property  of  Thomas  Allan 
deceased),  in  security  for  a  cash  credit  of  20,0002.  and  an 
instant  advance  of  22,000Z.  to  the  new  firm,  composed  of  the 
said  Robert  Allan  and  Alexander  Wight,  set  aside  as  void 
under  the  Act  of  1661,  (a)  having  been  granted  by  the  said 
Robert  Allan,  the  heir  of  the  said  Thomas  Allan,  within  a 
year  and  a  day  of  the  death  of  the  latter,  to  the  prejudice  of 

(a)  The  Act  proceeds  upon  the  narrative  of  the  Estates  of  Parliament : 
'*  Taking  into  consideration  that  appearand  [apparent]  heirs,  immediately 
after  their  predecessor's  death,  do  frequently  dispone  their  estate,  in 
whole  or  in  part,  in  prejudice  of  their  predecessor's  lawful  creditors, 
before  their  death  come  to  their  knowledge,  or  before  they  can  do  lawful 
diligence  against  the  said  appearand  heirs,  and  which  dispositions  the 
saids  appearand  heirs  do  often  make  before  they  be  served  heirs  and 
infeft ;  or  other  wayes  by  collusion  they  suffer  their  predecessor's  estates 
to  be  comprised  or  adjudged  from  them,  for  payment  of  their  own  proper 
debts,  real  or  simular,  without  respect  to  their  predecessor's  creditors : 
And  his  Majesty,  considering  how  just  it  is  that  every  man's  own  estate 
should  be  first  liable  to  his  own  debt,  before  the  debts  contracted  by  the 
appearand  heirs ;  therefore  his  Majesty,  with  consent  forsaid,  declares 
that  the  creditors  of  the  defunct  shall  be  preferred  to  the  creditors  of  the 
appearand  heir,  in  time  coming,  as  to  the  defunct's  estate.  Provided 
always,  that  the  defunct's  creditors  do  diligence  against  the  appearand 
heir,  and  the  real  estate  belonging  to  the  defunct,  within  the  space  of 
three  years  after  the  defunct's  death.  And  because  it  were  most  unrea- 
sonable that  the  appearand  heir,  when  he  is  served  and  retoured  heir  and 
infeft  respective,  should,  for  the  full  space  of  three  years,  be  bound  up 
from  making  rights  and  alienations  of  his  predecessor's  estate  :  and  yet, 
it  being  as  unreasonable  that  he  should  dispone  thereupon  immediately  or 
shortly  after  his  predecessor's  death,  in  prejudice  of  his  predecessor's 
creditors,  he  having  year  and  day  to  advise  whether  he  will  enter  heir  or 
not ;  therefore  it  is  hereby  declared,  that  no  right  or  disposition  made  by 
the  said  appearand  heir,  in  so  far  as  may  prejudge  his  predecessor's  cred- 
itors, shall  be  valid,  unless  it  be  made  and  granted  a  full  year  after  the 
defunct's  death." 
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the  creditors  of  the  said  Thomas  Allan.  The  appellants, 
who  were  the  defendei^  in  the  Court  below,  denied 
*  that  the  estates  were  the  private  property  of  Thomas  *  219 
Allan,  and  asserted  them  to  be  the  property  of  the  part- 
nership, T.  Allan  being  only  a  trustee  for  the  benefit  of  his 
partners ;  and  therefore  insisted  that  they  were  still  liable  to 
the  partnership  debts :  and  they  further  contended  that  the 
debt  due  in  the  lifetime  of  T.  Allan  had  not  been  paid  off  by 
any  subsequent  deaUngs  with  the  partnership,  but  that  the 
security  over  the  estate  being  a  continuing  security,  the 
account  was  a  continuing  account,  and  the  debt  due  to 
the  defenders  was  that  sum  which  was  due  at  the  moment  of 
the  stoppage.  The  case  came  before  the  Judges  of  the  second 
division  of  the  Court  of  Session,  who,  having  submitted  queries 
to  the  other  Judges,  finally  pronounced  an  interlocutor  in 
favour  of  the  pursuers,  the  present  respondents,  declaring  the 
debt  due  to  the  bank  at  the  time  of  T.  Allan^s  death  to  have 
been  paid  and  satisfied,  and  ordering  the  deed  executed  by 
Robert  Allan  after  the  death  of  his  father  to  be  reduced. 
This  was  one  of  the  interlocutors  appealed  against. 

2%«  Lord  Advocate  {Mr.  Rutherfurd)  and  Sir  W.  Follett^ 
for  the  appellants.  —  These  estates  were  not  the  property  of 
Thomas  Allan,  but  of  the  partnership,  and  are  therefore 
properly  liable  to  the  claim  of  the  appellants.  With  respect 
to  Lauriston  especially,  the  arrangement  in  1831  shows  that 
up  to  that  time  the  estate  was  the  property  of  the  partner- 
ship, and  it  was  then  agreed  that  it  should  become  T.  Allan's 
on  the  performance  of  certain  conditions.  These  it  does  not 
appear  that  he  ever  performed.  The  estate  is  still,  therefore, 
the  property  of  the  partnership.  This  proposition  is  disputed 
on  the  other  side :  and  first,  it  is  said  that  in  fact  the 
estates  were  the  property  *  of  Thomas  Allan  alone  ;  *  220 
and  then  it  is  contended,  that  if  answerable  for  the 
partnership  debts  at  all,  they  are  only  answerable  to  the 
extent  of  the  partnership  debt  due  to  the  bank  at  the  mo- 
ment of  the  death  of  Thomas  Allan,  or  at  furthest,  of  the 
balance  of  the  accounts  in  the  year  in  which  he  died.  Neither 
of  these  propositions  can  be  supported  in  fact  or  in  law.    The 
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security  given  by  Thomas  Allan  was  a  security  given  for  the 
partnership ;  it  distinctly  made  liable  the  partnership  property 
which  he  held  not  in  his  own  right,  but  as  a  trustee  for  his 
partners  ;  and  his  death  did  not  effect  the  dissolution  of  the 
partnership  so  as  to  render  this  security  no  longer  available. 
The  joint  bond  given  by  the  three  partners  for  partnership 
purposes  is  like  a  continuing  guarantee.  But  even  to  take 
the  matter  most  strongly  against  the  appellants,  and  to  sup- 
pose the  death  to  operate  for  all  purposes  whatever  as  a  dis- 
solution of  the  partnership,  still  it  is  clear  that  the  appellants 
have  a  primary  charge  upon  the  estate  of  Lauriston.  The 
estate  here  was  purchased  with  the  partnership  money  :  it  is 
therefore  to  be  treated  as  partnership  property.  The  mere 
fact  of  estates  so  purchased  having  been  conveyed  to  one 
partner  alone,  will  not  make  them  his  separate  estate.  In 
Smith  V.  Smithy  (a)  where  the  fact  that  estates,  though  pur- 
chased with  partnership  funds,  were  really  the  private  property 
of  one  partner,  was  clearly  established,  and  where,  conse- 
quently, the  Lord  Chancellor  gave  effect  to  the  wife's  title 
to  dower,  his  Lordship  expressly  said,  **  If  these  estates  had 
only  been  conveyed  to  one  partner,  having  been  purchased 
with    the    partnership   fund,  they  would  have  been  part 

of  the  partnership  property."  So  that  this  mode  of 
*221    *  purchase  must  be  taken  as  affording  the  strongest 

primd  facie  proof  of  the  partnership  tide,  notwith- 
standing the  conveyance  is  in  form  a  conveyance,  not  to  the 
partnership,  but  only  to  one  individual  member. 

The  rule  that  is  to  govern  cases  of  this  kind  was  laid  down 
in  Thornton  v.  Dixon^  (i)  where  Lord  Thublow  said,  **  That 
where  partners  bought  land  for  the  purpose  of  a  partnership 
concern,  it  was  to  be  considered  as  part  of  the  partnership 
fund :  "  of  course,  therefore,  it  is  subject  to  all  the  ordinaiy 
rules  of  partnership  property.  The  &ct  of  its  being  or  not 
being  partnership  property  is,  in  this  case,  the  subject  of 
much  dispute  ;  but  assuming  it  to  be  so,  it  is  contended  on 
the  other  side,  first,  that  the  liability  existed  only  for  the  life 
of  T.  Allan,  and  was  put  an  end  to  by  his  death ;  so  that 

(a)  5  Yes.  180.  (b)  S  Bro.  C.  C.  109. 
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nothing  which  became  due  after  that  time  could  be  charged 
against  it ;  and,  secondly,  that  the  respondents,  by  their  sub- 
sequent dealings  with  the  sarviving  partners,  have  released 
the  estate  from  its  liability :  in  other  words,  that  the  debt 
due  at  the  death  of  T.  Allan  has  been  paid  off.  That  is  a 
moet  extraordinary  application  of  the  case  of  Devaynes  y. 
Noble  ;(^a)  which,  from  the  difference  of  circumstances  be- 
tween them,  has  in  fact  no  application  to  the  present.  It 
cannot  be  that  where  neither  party  intended  a  certain  act  to 
operate  as  a  payment,  the  law  should  step  in  and  say  that  a 
payment  must  be  presumed.  The  obligation  T.  Allan  con- 
tracted with  reference  to  this  estate  is  the  obligation  of  a 
surety :  it  is  a  continuing  obligation,  and  the  first  balance 
cannot  be  applied  to  discharge  it.  Pea%e  ▼.  Hir$t.  (b)  And 
there  is  the  more  reason  here  for  holding  this  to  be  a  continu- 
ing security,  since  it  was  given,  not  by  a  stranger  to  the  firm, 
but  by  a  member  of  the  firm. 

*  The  only  remaining  question  is  on  the  provisions  *  222 
of  the  Act  of  1661,  under  which  it  is  contended  that 
the  disposition  of  the  estate  made  by  the  heir  within  twelve 
months  after  the  ancestor's  death  is  null  and  void.  The 
answer  to  that  objection  is,  that  the  disposition  was  made  in 
order  to  pay  off  the  debts  of  the  ancestor,  and  that  is  a  dis- 
position which  the  statute  in  question  was  never  meant  to 
forbid.  Its  object  was  to  make  the  creditors  of  the  ancestor 
be  preferred  to  those  of  the  heir ;  and  this  disposition  is,  in 
spirit  and  effect,  in  accordance  with  the  intention  of  that 
statute. 

Mr.  Pemberton^  and  Mr,  A,  Wood^  of  the  Scotch  bar  (JIfr. 
Q-.  A.  Hoskins  was  with  them),  for  the  respondents.  —  The 
facts  here  are  decisive  against  the  appellants.  The  estates 
were  the  private  property  of  Thomas  Allan.  The  first  bond 
given  was  given  by  all  the  members  of  the  firm,  and  that 
bond  was  given  to  secure  a  certain  credit  to  tiie  then  existing 
firm.  The  security  executed  by  Thomas  Allan  alone  was 
only  an  additional  security :  the  object  of  both  was  answered 

(a)  1  Meriv.  585-604.  (6)  10  B.  &  C.  122. 
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when  the  original  firm  was  dissolved,  as  it  was  by  the  death 
of  Thomas  Allan.  The  responsibility  he  had  cast  on  his 
private  estate  ceased  at  that  moment.  Devaynes  v.  NoNe  is 
a  case  cleariy  in  point  to  show  that  the  balance  then  due  was 
all  that  his  estate  could  be  held  liable  for,  and  that  the  first 
payment  made  after  his  death,  which  had  the  effect  of  bal- 
ancing the  accounts,  had  also  the  effect  of  terminating  his 
individual  responsibility.  All  the  dealings  of  the  new  part- 
nership were  dealings  on  a  new  account.  Even  Pease  v. 
ffirst  is  an  authority  for  that  proposition ;  for  that  case  pro- 
ceeded on  that  principle,  and  the  particular  form  of 
*  223  the  guaranty  was  the  only  thing  that  led  to  a  *  deci- 
sion in  favour  of  the  security  there  given,  being  held 
to  be  a  continuing  security.  Simson  v.  Ingham^  (a)  and 
Femberton  v.  Oakes^  (i)  show  most  distinctly  that  the  nature 
of  the  obligation  depends  on  the  terms  employed  by  the 
party,  and  not  on  any  universally  applicable  rule  of  law ;  so 
that  unless  the  terms  used  clearly  express  an  intention  that 
the  guaranty  shall  be  a  continuing  guaranty,  its  operation 
will  cease  on  the  death  of  one  of  the  partners  by  or  for 
whom  it  was  given.  Aikin  v.  Knight^  (c)  a  case  recently 
before  the  Lord  Chancellor  on  appeal,  is  to  the  same  effect. 
And  all  these  cases  establish  in  the  clearest  manner  this  rule, 
that  where  such  an  account  has  been  once  closed,  it  cannot 
again  be  opened  for  the  purposes  of  any  of  the  surviving 
parties.  Bodenham  v.  Purchas.  ((2)  Then,  as  to  the  other 
question :  the  estate  being  assumed,  for  the  purposes  of  this 
argument,  to  be  the  private  property  of  Thomas  Allan,  the 
disposition  of  it  by  the  heir  within  the  year  and  day  is  clearly 
a  violation  of  the  provisions  of  the  statute,  and  is  void.  The 
disposition  here  is  within  the  words  of  the  Act  of  1661,  **  a 
prejudging  of  the  predecessor's  creditors : ''  it  puts  the  cred- 
itors of  the  heir  —  that  is,  of  the  heir  as  partner  in  the  new 
film  —  before  those  of  the  person  last  seised ;  and  is  there- 
fore void. 

(a)  2  B.  &  C.  64.  (b)  4  Buss.  154. 

(c)  M.  S. 

(<f)  2  B.  &  Aid.  39  ;  and  see  also  Brook  v.  Enderby,  2  Brod.  &  B.  70; 
and  Simson  v.  Cook,  1  Biug.  452. 
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April  6,  1841. 

The  Lobd  Chancellob. — My  Lords,  the  first  question 
which  occurs  in  this  case  is,  whether  the  estates  of  Lauriston 
and  Campse  ought  to  be  considered  as  the  property  of 
the  late  Thomas  Allan,  as  held  by  *  him  in  trust  for  *  224 
the  firm  in  which  he  was  a  partner:  and  upon  that 
question  I  have  not  been  able  to -find  any  substantial  diffi- 
culty. 

The  negotiation  and  contract  for  the  purchase  of  Lauriston 
was  conducted  by  Mr.  Thomas  Allan,  and  in  his  own  name  ; 
the  title  was  made  up  in  his  person ;  and  he  was  in  respect 
of  that  estate  enrolled  as  a  freeholder  of  the  county  of  Edin- 
burgh. He  enlarged  the  house,  and  made  extensive  improve- 
ments to  the  estate,  and  lived  in  the  house  with  his  family, 
for  which  there  is  no  trace  of  his  having  been  charged  with 
any  rent  to  the  firm.  It  appears,  however,  that  the  purchase- 
money  was  paid  by  the  firm  ;  and  the  amount,  together  with 
other  expenditure  in  respect  of  the  estate,  was  not  placed  to 
the  debit  of  Mr.  Thomas  Allan,  but  was  the  subject  of  a 
separate  account,  to  which  all  such  payments  were  canied  as 
debits,  and  all  receipts  on  account  of  the  estate  were  placed 
as  credits. 

That  such  an  account  should  have  been  opened  proves 
nothing,  for  it  appears  that  other  private  accounts  of  Mr. 
Thomas  Allan  were  kept  in  the  books  of  the  firm,  such  as  the 
education  account  of  his  children  ;  but  why  the  balance  was 
placed  to  the  account  of  the  stock  of  the  firm,  and  not  with 
the  private  account  of  Mr.  Thomas  Allan,  is  not  explained. 
It  may  have  been  so  done  because  the  firm  had  advanced  the 
money  for  the  purchase  of  the  estate,  and  it  may,  therefore, 
have  been  thought  right  that  the  property  itself  should  in 
their  books  be  treated  as  belonging  to  the  firm  till  the  pay- 
ment of  the  purchase-money  and  other  expenditure  on  the 
estate  had  been  arranged  between  Mr.  Thomas  Allan  and 
his  partners,  although  it  does  not  appear  that  the  firm  had 
any  security  upon  the  property.  But,  however  that  may 
be,  all  ambiguity  which  that  mode  of  keeping  the 
*  account  might  otherwise  have  produced,  is  removed  *  225 
by  the  notes  of  agreement  entered  into  upon  the  ad- 
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mission  of  Mr.  Robert  Allan  in  1881 ;  the  eighth  article  being, 
that  Lauriston  be  taken  as  Thomas  Allan's  own  speculation, 
by  paying  the  firm  81.  per  cent  interest  upon  the  cost,  and  on 
what  is  or  may  be  laid  out  upon  the  said  property.  This  has 
been  considered  in  the  argument  for  the  appellants  as  a  new 
contract,  giving  to  Thomas  Allan  what  before  belonged  to 
the  firm ;  but  it  was  probably  entered  into  only  for  the  pur- 
pose of  guarding  against  the  new  partner  supposing  or  con- 
cluding from  the  entries  in  the  books  that  Lauriston  was  to 
be  considered  as  the  property  of  the  firm ;  and  it  does  not 
appear  that  any  change  in  the  mode  of  keeping  the  accounts 
was  adopted  upon  this  memorandum  being  made.  The  whole 
history  of  the  purchases,  the  title  taken,  and  the  declaration 
of  the  partners,  prove  that  Lauriston  was  the  property  of  Mr. 
Thomas  Allan. 

The  case  of  Campse  is  so  far  different,  that  the  firm  had 
originally  a  mortgage  upon  it.  The  mortgagor  having  been 
subject  to  a  sequestration,  this  property  was  sold,  and  it  seems 
doubtful  on  whose  account  it  was  purchased ;  but  in  Decem- 
ber, 1820,  it  was  conveyed  by  the  trustee  imder  the  seques- 
tration to  Thomas  Allan ;  and  sooh  after,  by  a  deed  to  which 
all  the  members  of  the  firm  were  parties,  it  was  declared  that 
the  purchase  was  made  for  Thomas  Allan  as  an  individual, 
and  the  firm  assigned  the  security  upon  the  estate  to  him  as 
the  purchaser,  acknowledging  the  receipt  of  70007.,  the  pur- 
chase^money. 

It  is  true  that  the  accounts  show  that  in  this  case,  as  in  the 
case  of  Lauriston,  the  purchase-money  was  not  paid  by 
*  226  Thomas  Allan,  and  that  the  accounts  of  *  the  property 
were  kept  in  the  same  way  as  was  adopted  with  re- 
spect to  Lauriston ;  but  the  parties  interested  have  acknowl- 
edged that  the  property  belonged  to  Thomas  Allan,  anxl  his 
title  was  made  up  as  beneficial  owner,  and  all  his  dealings 
with  the  property  were  consistent  with  his  being  so.  There 
is  not,  therefore,  I  think,  sufficient  evidence  to  convert  him 
into  a  trustee  for  the  firm.  So  far,  therefore,  I  think  that 
the  judgment  of  the  Court  below  was  clearly  right,  and  in 
this  judgment  ten  out  of  the  twelve  Judges  concurred. 

The  question  which  it  seems  expedient  to  consider  in  the 
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next  place  is,  whether  at  the  time  of  the  date  of  the  second 
bond  any  thing  was  due  to  the  Bank  of  Scotland  fi*om  the 
estate  of  Thomas  Allan  alone.  The  bond  of  the  30th  of 
March,  1882,  was  to  secure  repayment  to  the  bank  of  any 
balance,  to  the  extent  of  20,0002.,  which  might  be  due  to  the 
bank  from  the  firm  of  Robert  Allan  &  Son,  in  which  Thomas 
Allan  was  a  partner,  in  respect  of  advances  and  an  accommo- 
dation to  be  affi>rded  to  them  by  the  bank.  Thomas  Allan 
died  in  September,  1833,  and,  beyond  all  doubt,  by  that  event 
the  firm  of  Robert  Allan  &  Son,  as  it  had  up  to  that  time  ex- 
isted, was  dissolved,  so  far  as  it  affected  the  bank.  That 
the  business  was  to  be  considered  as  going  on  as  before  for 
the  purpose  of  settling  between  the  surviving  partners  and  the 
estate  of  the  partner  deceased,  by  special  agreement  between 
the  partners,  cannot  affect  the  question ;  and  it  is  also  quite 
clear  that  the  security  which  Thomas  Allan  so  gave  to  the 
bank  to  secure  the  repayment  of  advances  made  to  the  firm 
in  which  he  was  a  partner,  that  is,  to  himself  and  his  partners, 
could  not  be  used  as  a  security  for  advances  made 
after  his  death  to  a  *  firm  in  which  he  was  not  a  part-  *  227 
ner,  that  is,  to  the  persons  who  had  been  his  partners, 
whether  they  continued  the  old  style  and  firm,  or  adopted 
another. 

Now,  it  is  not  in  dispute  that  the  payments  made  by  the 
surviving  partners,  with  whom  the  account  was  continued 
after  Thomas  Allan's  death,  to  the  bank,  without  any  specific 
appropriation  prior  to  the  date  of  the  second  bond,  exceeded 
the  amount  of  the  debt  due  to  the  bank  at  the  time  of  Thomas 
Allan's  death ;  and  the  appellants  admit  that  there  were 
periods  between  the  time  of  Thomas  Allan's  death  and  the 
date  of  the  second  bond  at  which  there  was  no  balance  due 
to  the  bank,  and  that  at  the  date  of  the  second  bond  there 
was  only  a  balance  of  400L  with  interest  due ;  so  that  there  is 
no  ground  upon  which  it  can  be  maintained  that  the  debt  due 
at  the  death  of  Thomas  Allan  was  not  paid  at  the  date  of  the 
second  bond,  except  that  of  the  bond  of  1832  being  available 
to  secure  advances  made  after  the  death  of  Thomas  Allan ; 
for  which  there  is  no  pretence.  It  seems  to  have  been  sup- 
posed by  some  of  the  learned  Judges  that  the  case  of  J)evayne$ 
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y.  Noble  (a)  was  not  applicable  to  the  present,  because  this 
was  a  case  of  credit  and  not  of  deposit.  Those  learned 
Judges  recognized  the  law  in  Devayne%  v.  Nolle  as  applicable 
to  Scotland,  as  indeed  the  case  of  Speirs  y.  ffotiston(b^ 
assumes  to  be.  It  is  to  be  regretted  that  the  subsequent 
decisions  which  haye  taken  place  in  England  upon  that  sub- 
ject were  not  brought  under  the  consideration  of  those  learned 
Judges :  if  they  had  been,  I  haye  no  doubt  but  that  the 
application  of  the  principle  in  its  full  extent  to  this  case 
would  haye  been  recognized  by  them.  Many  such 
*  228  cases  haye  occurred  *  in  this  country,  but  it  is  suffi- 
cient to  mention  Pemherton  y.  Ocikes^  (c)  Bodenham  y. 
PurehaSj  (rf)  and  Simson  y.  Ingham ;  (c)  because,  in  one  or 
other  of  those  cases,  all  the  circumstances  occurred  which 
haye  been  supposed  to  distinguish  this  case  from  the  case  of 
Devaynes  y.  Noble.  (^) 

Without,  therefore,  calling  in  aid  the  fact  that  the  whole 
debt  at  the  time  of  Thomas  Allan's  death  was  destroyed  by 
the  balance  due  to  the  bank  from  the  continuing  firm  haying 
ceased  to  exist,  such  debt  so  due  at  Thomas  Allan's  death 
would  haye  been  discharged  by  the  application  of  the  subse- 
quent payments  of  such  debt,  such  payments  haying  been 
made  without  any  appropriation  by  the  parties  paying,  and 
haying  been  carried  by  the  partners  receiying  such  payments 
to  the  account  kept  by  them,  consisting  of  the  old  and  new 
transactions,  and  constituting,  therefore,  a  continuing  account, 
and  from  which  appropriation  it  was  not  competent  for  the 
bank  to  remoye  such  payment  at  a  subsequent  time  when 
the  consequences  were  seen ;  as  was  decided  in  Bodenham  y. 
Purchas. 

When,  therefore,  Robert  Allan,  the  son  of  Thomas,  executed 
the  second  bond  to  induce  the  bank  to  continue  to  himself 
and  his  then  partners  the  floating  credit  to  the  amount  of 
20,000Z.,  and  to  adyance  22,000Z.  for  their  use,  he  was  not 
dealing  with  the  creditor  of  his  father,  or  giying  to  any  such 
creditor  a  security  for  any  debt  of  his  father ;  but  he  was  pro- 

(a)  1  Meriv.  585.  (6)  4  Bli.  516. 

(c)  4  Rass.  154.  (d)  2  B.  &  Aid.  89. 

(0  2  B.  &  C.  65.  (g)  1  Meriv.  585. 
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Tiding  a  credit  for  himself,  and  securing  a  debt  of  his  own 
upon  the  security  of  property  derived  by  him  from  his  father, 
and  that  within  one  year  of  his  father's  death  ;  which  is  pre- 
cisely guarded  against  by  the  statute  of  1661. 

•  In  what  way  this  transaction  might  operate  upon  *  229 
the  state  of  the  account  between  Thomas  Allan's  estate 
and  the  surviving  partners  does  not  appear  to  be  the  least 
material ;  that  was  not  the  object  or  immediate  effect  of  the 
transaction,  and  it  is  not  proved  that  what  was  advanced  by 
the  bank  was  applied  in  payment  of  the  debt  due  from  Thomas 
Allan  to  the  firm.  Tlie  question,  therefore,  does  not  arise, 
whether  within  the  statute  an  heir  can,  within  the  year, 
effectuall}''  prefer  one  of  his  ancestor's  creditors  to  another, 
by  giving  to  him  a  security  upon  the  ancestor's  estate.  The 
ground  upon  which  I  rest  my  opinion  is,  that  the  bond  or 
security  of  1834  was  not  given  to  secure  or  pay  any  debt  of 
the  father. 

This  case  has  been  most  laboriously  argued  below  and  at 
the  bar  of  this  House,  and  it  seems  to  have  engaged  very 
largely  the  attention  of  the  learned  Judges.  I  cannot  say 
that  I  hav^  felt  the  difficulties  which  seem  to  have  been  enter- 
tained by  some  others.  I  think  it  sufficiently  proved  that 
Lauriston  and  Campse  belonged  to  Thomas  Allan  individu- 
ally ;  that  the  debt  due  to  the  bank  at  the  time  of  his  death 
was  discharged  before  the  date  of  the  second  bond,  and  that 
the  security  of  1832  cannot  be  applied  to  any  debt  contracted 
after  the  death  of  Thomas  Allan ;  and  that  his  son  Robert 
had  no  power  by  his  bond  of  1834  to  affect  the  lands  for  his 
own  benefit,  and  to  secure  his  own  creditors  to  the  prejudice 
of  the  creditors  of  his  father.  It  follows  from  this  that,  in 
my  opinion,  the  judgment  of  the  Court  below  was  right,  and 
6ught  to  be  affirmed. 

Taking  this  view  of  the  case,  it  is  unnecessary  to  consider 
what  the  effect  of  the  bond  of  1834  would  have  been  upon  the 
liability  of  Thomas  Allan's  estate  to  the  bank,  if  any 
debt  had  remained  due  upon  the  *bond  of  1832.  The  ♦230 
surviving  partners  of  Thomas  Allan  would  have  been 
previously  liable  for  the  debt ;  and  by  the  bond  of  1834  the 
creditors  took  a  new  security  for  the  20,000Z.,  and  continued 
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the  credit  for  that  sum  for  an  indefinite  period ;  which  bj 
the  bond  of  1832,  and  the  hiw  api^icable  to  it,  had  detenalDed 
at  the  death  of  Thomas  Allan. 

As  to  the  costs,  it  is  true  that  upon  some  of  the  questions 
considered  by  the  Judges  there  was  a  very  even  balance  of 
opinion ;  but  if  a  majority  had  been  in  favour  of  the  appellaait 
upon  some  one  of  the  questions  it  would  not  have  influenced 
the  decision  of  *the  cause,  a  majority  upon  other  of  the  que»> 
tions  being  against  them.  It  does  not  appear  to  me  that  there 
is  in  this  case  sufficient  to  induce  the  House  to  depart  from 
the  rule  (which  I  always  do  with  reluctance)  of  making  an 
unsuccessful  appellant  pay  the  costs  of  the  respondents,  who 
in  this  case  are  imsatisfied  creditors  who  have  been  under  the 
necessity  of  instituting  these  proceedings,  and  of  incurring 
the  great  expenses  attending  their  progress,  for  the  purpose 
of  obtaining  relief  against  the  Act  under  which  the  appellants 
claim,  and  by  which  an  attempt  was  made  to  deprive  them  of 
those  means  of  obtaining  payment  of  their  debts  to  which 
they  were  entitled.  I  shall  therefore  move  the  House  that 
the  interlocutors  appealed  from  be  affirmed  with  costs. 

The  interlocutors  (a)  were  affirmed,  and  the  appeal  dis- 
missed, with  costs. 

(a)  The  interlocutors  (three  altogether)  involved  other  questions,  which, 
as  depending  entirely  on  the  law  of  Scotland,  are  not  here  reported. 
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1841. 

Edward  Gill  Fught,  Thomas  Fught,  )  dj  -  *.^  .    rr 
,   ,         ^-           '                            'J  Pla%ntiff%  m  Error. 
and  John  Knight )  '^ 

John  Thomas Defendant  in  Error. 

StcOutey  Construction  of.    Prescription.    Easement.    Practice. 

Cnder  the  Act  2  &  8  Will.  4,  c.  71,  §§  8  &  4,  (a)  a  party  is  preacriptively 
entitled  to  the  access  and  use  of  light,  if  his  enjoyment  thereof  com- 
menced twenty  years  next  before  the  bringing  of  an  action  in  which 
the  right  is  contested  ;  provided  such  enjoyment  has  not  at  any  time 
been  interrupted,  and  the  interruption  acquiesced  in  for  a  whole  year. 

Accordingly,  where  A.  had  the  free  access  of  light  and  air  through  a 
window  of  his  house  for  nineteen  years  and  three  hundred  and  thirty 
days,  and  B.  then  raised  a  wall  which  obstructed  the  light,  and  the 
obstruction  was  submitted  to  only  for  thirty-five  days,  when  A. 
brought  an  action  to  remove  it,  —  Hdd^  that  the  right  of  action  was 
complete  ;  that  the  twenty  years'  enjoyment  was  to  be  reckoned  from 
the  commencement  of  the  enjoyment  to  the  time  of  bringing  the  action; 
and  that  an  interruption  of  the  enjoyment,  in  whatever  period  of  the 


(a)  By  sec.  3,  it  is  **  enacted,  that  when  the  access  and  use  of  light  to 
and  for  any  dwelling-house,  workshop,  or  other  building,  shall  have  been 
actually  enjoyed  therewith  for  the  full  period  of  twenty  years  without 
interruption,  the  right  thereto  shall  be  deemed  absolute  and  indefeasible, 
any  local  usage  or  custom  to  the  contrary  notwithstanding,  unless  it  shall 
appear  that  the  same  was  enjoyed  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing." 

By  sec.  4,  it  is  **  further  enacted,  that  each  of  the  respective  periods  of 
years  hereinbefore  mentioned  shall  be  deemed  and  taken  to  be  the  period 
next  before  ^ome  suit  or  action,  wherein  the  claim  or  matter  to  which 
such  period  may  relate  shall  have  been  or  shall  be  brought  into  question  ; 
and  that  no  act  or  other  matter  shall  be  deemed  to  be  an  interruption 
within  the  meaning  of  this  statute,  imless  the  same  shall  have  been  or 
ahall  be  submitted  to,  or  acquiesced  in,  for  one  year  after  the  party  in- 
terrupted shall  have  had  or  shall  have  notice  thereof,  and  of  the  person 
making  or  authorizing  the  same  to  be  made." 
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twenty  years  it  may  happen,  cannot  be  deemed  an  intemiption  within 
the  meaning  of  the  Act,  unless  it  is  acquiesced  m  for  a  whole  year.* 
If  a  party  should  make  default  on  the  day  appointed  for  the  hearing  of 
his  cause,  he  must  pay  the  opposite  party,  not  in  default,  the  costs  of 
the  day  ;  and  if  it  should  appear  that  he  has  not  instructed  counsel  for 
that  day,  not  intencfing  to  appear  in  penon,  )Ai  cause  may  be  struck 
out  of  the  list.' 

June  10,  14, 1841. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court 
of  Exchequer  Chamber,  which  affirmed  a  judgment 
*  232  *  of  the  Court  of  Queen's  Bench  in  an  action  on  the 
case  brought  by  Thomas,  the  defendant  in  error, 
against  the  plaintifGs  in  error,  for  obstructing  certain  win- 
dows in  a  house  occupied  by  Thcmias.  The  declaration 
^dated.the  13th  of  February)  1838)  contained  Beven  counts, 
to  which  the  two  Flights  pleaded  by  themselves,  and  Knight 
by  himself.  The  errors  assigned  arose  out  of  the  pleadings 
upon  the  first  and  second  counts  only. 

The  first  count  of  the  declaration,  after  stating  that  Thomas 
was,  before  and  at  the  time  (1st  of  January,  1838)  of  the 
committing  the  grievance  complained  of,  ftc,  lawfully  pos- 
sessed of  a  messuage  or  house  in  which  there  were  three 
windows,  through  which  the  light  and  air  did,  and  still  of 
right  ought,  to  enter,  stated  that  the  Flights  erected  and 
raised,  and  kept  and  continued  erected  and  raised,  a  certain 
wall  and  building,  and  thereby  prevented  the  light  and  air 
from  entering  into  Thomas's  house  through  one  of  the  win- 
dows, neat  which  the  said  wall  and  building  were  erected. 

The  second  plea  of  the  Flights  to  the  first  count  was,  in 
iBubstance,  that  at  the  time  of  their  erecting  and  raising  the 
said  wall  and  building  the  said  window  had  been  made  and 
had  existed,  and  the  access  of  light  and  air  through  it  had 
been  enjoyed,  for  a  less  period  than  twenty  years,  that  is^  for 
nineteen  years  and  part  of  another  year  only  ;  «]&d  that  the 

^  For  ciases  showing  the  extent  to  which  the  English  law  respecting 
aneient  lights  hss  been  recognized  in  the  United  States,  see  Jaekson  v, 
Duke  of  Newcastle,  8  De  G.,  J.  &  S.  275  (Am.  ed.),  notes ;  and  see 
Cooper  V.  Hnbbuck,  9  Jur.  n.  s.  575. 

s  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1501. 
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said  wall  and  biiildiiig  was  kept  and  continued  from  the  time 
of  the  raising  and  erecting  thereof  continually  until 
the  *  commencement  of  the  suit ;  and  that  the  space  *  288 
of  one  year  did  not  elapse  from  the  time  of  the  raising 
and  erecting  of  the  said  wall  and  building  before  or  until  tibe 
oommenceaent  of  this  suit ;  and  that  at  and  from  the  time  of 
the  erecting  and  raising  of  the  said  wall  and  building  contin*- 
ually  until  the  commencement  of  this  suit,  Thomas  had 
notice  that  the  Flights  had  erected  and  raised  the  said  wall, 
and  thereby  prevented  and  hindered  the  light  and  air  from 
entering  into  the  said  house  through  the  said  window.  The 
plea,  after  traversing  Thomas's  right,  concluded  to  the  coun«- 
try ;  and  Thomas,  in  his  replication,  took  issue  thereon. 

To  the  second  cotmt,  in  which  Thomas  complained  of  a 
similar  obstruction  to  another  window  of  his  house,  the 
Flights  gave,  in  their  fifth  plea,  an  answer  which,  in  sub*- 
stance,  was  ihe  same  as  that  given  to  the  first  count  by  their 
second  plea.  To  both  counts  Knight  pleaded  in  the  same 
manner. 

At  the  trial  before  Mr.  Baron  Pabke,  at  the  Dorchester 
summer  assizes,  1888,  it  was  proved  that  at  the  time  the 
Flights  erected  the  wall  and  building  mentioned  in  the  pleads 
ings,  the  window  had  existed  and  been  enjoyed  for  nineteen 
years  and  three  hundred  and  thirty  days ;  that  the  space  of 
one  year  did  not  elapse  from  the  time  of  the  erecting  the 
same  until  the  commencement  of  this  suit,  being  the  only  suit 
wherein  the  right  to  the  use  of  light  or  air  through  the  win^ 
dow  had  been  brought  into  question ;  and  that,  at  the  time  of 
the  erecting  of  the  wall  and  building,  and  from  that  time  con- 
tinually until  the  commencement  of  this  suit,  Thomas  had 
notice  that  the  Flights  had  erected  the  wall  and  building,  and 
had  thereby  prevented  the  light  and  air  from  entering  into 
the  house  through  the  same  window;  that  at  the  time 
of  the  commencement  of  *  this  suit  the  same  window  *  284 
had  existed,  and  the  access  and  use  of  light  and  air 
through  it  had  been  enjoyed  for  the  full  space  of  twenty 
years,  except  as  aforesaid,  without  any  interruption,  except 
the  interruption  above  mentioned ;  that  the  same  was  not  en- 
joyed by  any  <x)nsent  or  agreement  expressly  made  or  given 
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for  that  purpose  by  deed  or  writing ;  and  that,  at  the  time  of 
the  commencement  of  this  suit,  such  interruption  had  not 
been  submitted  to  or  acquiesced  in  for  one  year  after  Thomas 
had  notice  thereof ;  nor  had  the  said  interruption  existed  'for 
one  year  before  the  commencement  of  this  suit. 

The  learned  Baron  delivered  his  opinion  to  the  jury  that 
the  several  matters  so  proved  were  sufficient,  and  ought  to  be 
allowed  as  decisive  evidence  that  the  light  and  air  ought  to 
have  entered  through  the  said  window,  and  that  Thomas  was 
entitled  to  a  verdict  upon  the  issues  joined  in  his  replications 
to  the  second  and  fifth  pleas ;  and  with  that  direction  left  the 
same  to  the  jury. 

A  verdict  having  been  found  for  Thomas  upon  these  issues, 
and  judgment  entered  thereupon  in  the  Court  of  Queen's 
Bench,  a  writ  of  error  was  brought  in  the  Court  of  Exchequer 
Chamber ;  and  a  bill  of  exceptions  to  the  above  ruling  of  the 
learned  Baron,  with  respect  to  the  effect  of  the  evidence,  was 
annexed  to  the  transcript  of  the  record. 

The  Court  of  Exchequer  Chamber,  upon  argument,  and 
upon  consideration  of  the  bill  of  exceptions,  and  of  the  pro- 
visions of  the  Statute  2  &  3  Will.  4,  c.  71,  affirmed  the  judg- 
ment, (a)     The  present  writ  of  error  had  been  brought  on  the 

judgment  of  the  Court  of  Exchequer  Chamber. 
♦  235  *  The  8th  of  June  having  been  appointed  for  hearing 
the  errors  argued,  the  counsel  for  the  defendant  in 
error  was  in  attendance ;  but  no  counsel  appearing  for  the 
plaintiffs,  it  was  ordered  that  they  should  pay  the  costs  of 
the  day  to  the  defendant,  and  that  the  errors  be  argued  on 
Thursday,  the  10th  of  June. 

On  that  day  Sir  William  Follett  appeared  on  behalf  of  the 
plaintiffs  in  error ;  and  being  asked  by  Lord  Brougham  why 
he  had  not  attended  the  House  on  the  former  day,  answered 
that  he  had  not  been  instructed ;  and  the  reason  probably 
was,  that  it  was  not  expected  that  this  case  could  come  to  be 
argued  on  the  former  day,  as  the  hearing  of  other  cases  ap- 
pointed would  occupy  the  whole  day,  though  it  happened 

(a)  8  Perry  &  D.  442,  and  11  Adol.  &  £.  688.  In  both  reports,  the 
pleadings  and  evidence  are  more  formally  and  fully  stated. 
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that  they  were  soon  disposed  of.    In  fact,  briefs  were  not 
delivered  in  this  case  on  either  side  until  this  morning. 

The  Lobd  Chancellob.  —  Had  I  known  that  fact  last  Tues- 
day,  I  should  not  have  thought  it  enough  to  give  the  defend- 
ant in  error  his  costs  of  the  day,  but  I  should  have  ordered 
the  cause  to  be  struck  out  altogether. 

Sir  Wm,  Follett  then  proceeded  with  his  argument :  — 

There  are  in  this  case  two  questions  arising  on  the  Act  2 
k  3  Will.  4,  c.  71.  The  first  is,  whether  there  has  been 
twenty  years'  actual  enjoyment  of  the  easement  in  question 
without  interruption ;  which  certainly  would  give  an  inde- 
feasible right  to  the  easement,  under  this  Act.  The  second 
is,  whether,  though  there  has  not  been  that  enjoyment  for  the 
full  period  of  twenty  years,  the  defendant  in  error  has,  not- 
withstanding, acquired  the  indefeasible  right,  by  reason  of 
the  interruption  not  having  been  submitted  to  or  acqui- 
esced •  in  for  one  whole  year.  Now,  the  evidence  at  *  236 
the  trial  was,  that  the  window  had  existed  for  nineteen 
years  and  three  hundred  and  thirty  days  only,  when  the  wall 
obstructing  the  access  of  light  was  erected,  and  that  erection 
has  continued  ever  since,  so  that  there  never  was  an  actual 
enjoyment  of  the  access  and  use  of  light  and  air  through  the 
window,  for  the  fuU  period  of  twenty  years,  either  with  or 
without  interruption ;  and  therefore  the  length  of  time  during 
which  the  interruption  was  submitted  to  is  immaterial.  The 
Judges  in  the  Court  of  Exchequer  Chamber,  in  affirming  the 
judgment  of  the  Court  of  Queen's  Bench  solely  on  the  ground 
that  the  interruption  had  not  been  submitted  to  for  a  year, 
confined  their  attention  to  the  third  and  fourth  sections ;  but 
if  they  had  looked  also  to  the  fifth  and  sixth  sections,  they 
must  have  come  to  a  difiEerent  conclusion. 

It  was  clearly  the  intention  of  the  legislature  that  twenty 
years'  enjojment,  and  no  less,  should  confer  the  absolute 
light.-  That  was  clearly  expressed  in  the  third  section.  The 
sixth  section  shows  that  the  full  period  of  twenty  years  is 
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vequisite  to  establish  the  right,  without  re£ereiice  to  the 
duratian  of  the  iuterruptioii.  It  enacts  that  no  presumptkm 
shall  be  allowed  in  favour  of  any  claim,  upon  proof  of  the 
enjoyment  of  the  right  claimed  ''  for  any  less  period  of  time 
er  number  of  yeais  than  for  sueh  period  or  na>iber,  men- 
tioned  in  this  Act,  as  may  be  applicable  to  the  case  and  the 
nature  of  the  claim."  Here,  then,  was  not  only  an  obstnic-> 
tion  before  the  number  of  twenty  years,  applicable  to  the 
case,  expired,  but  the  easement  wae  not  enjoyed  at  all  for 
twenty  years.  The  party  defending  the  right  was  bound  to 
show  twenty  years'  user,  which,  under  the  Act,  would  be 

equiTalent  to  immemorial  custom.  The  Act  was  not 
*  287   intended  to  affect  *  the  right  but  to  save  the  trouble 

of  furnishing  evidence  of  the  user  beyond  twenty  years. 
The  Judges  in  the  Exchequer  Chamber  thought  they  were 
forced,  by  the  xmfortunate  wording  of  the  Act,  to  the  eon-* 
struction  they  put  upon  it ;  but  that  construction  was  obvi- 
ously so  absurd,  so  opposed  to  common  sense,  that  this 
House  will  not  allow  it  to  stand,  unless  the  words  of  the  Act 
are  imperative  and  inflexible. 

The  third  and  sixth  sections  of  tiie  Act  require  an  actual 
enjoyment  of  the  easement  for  a  full  period  of  twenty  years, 
in  order  to  a  completion  of  the  right.  The  defendant  in  error 
had  not  the  enjoyment  of  light  and  air  through  this  window 
for  that  period ;  and  therefore,  at  the  time  the  obstruction 
complained  of  was  erected,  twenty  years  not  having  then 
elapsed  from  the  period  at  which  the  user  of  the  window 
commenced,  the  act  of  obstruction  was  perfectly  lawful. 
Then  how  can  an  obstruction  perfectly  lawful  at  the  time 
it  is  made  become  unlawful  afterwutls?  The  plaintifb  in 
error  had  a  right  to  raise  this  wall  at  the  time,  and  would 
have  a  right  of  aotion  against  the  defendant  if  he  demolished 
it.  The  Act  is  not  retrospeotive.  Acts  of  Parliament  are  to 
be  so  construed  as  to  avoid  making  innocent  parties  wrong«> 
doers  by  relation  ;  ^'  Nova  constitntio  f uturis  fonnam  im- 
ponere  debet,  non  prasteritis"  (2  Inst.  292).  The  judgment 
of  the  Court  below  proceeded  on  tiie  ground  t^at  the  twenty 
years,  the  period  mentioned  in  the  Act,  were  to  be  reckoned 
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from  the  CQmHieaeemeDt  of  the  enjoyment  of  the  easement 
to  the  time  wh^i  the  action  was  commenced,  and  not  to  the 
time  when  the  obstruction  complained  of  was  erected.  But 
the  third  and  sixth  sections  declare  that  there  must  be 
twenty  years'  *  actual  enjoyment  of  the  thing  claimed  ;  *  238 
and  it  is  clear  there  must,  for  if  this  obstruction  had 
been  removed  by  the  defendant  in  error  before  the  twenty 
years  had  elapsed,  an  action  of  trespass  would  have  lain 
against  him  for  such  removal.  Would  it  not  be  unreason- 
able and  incongruous  to  hold  that  the  plaintifb  in  error  are 
liable  to  an  action  for  erecting  a  nuisance,  for  the  abatii^  of 
which  by  the  defendant  they  would  have  good  cause  of  action 
against  him? 

If  the  House  should  be  of  opinion,  according  to  the  plain 
meaning  of  the  Act,  that  actual  enjoyment  of  the  easement  in 
this  case  for  the  full  period  of  twenty  years  was  requisite  to 
establish  the  absolute  right ;  the  evidence  being  that  there 
was  an  enjoyment  for  only  nineteen  years  and  a  fraction,  the 
second  question,  whether  the  interruption  of  the  enjoyment 
should  be  an  interraption  acquiesced  in  for  a  whole  year  to 
prevent  the  acquisition  of  the  right,  does  not  arise.  Before 
the  passing  of  this  Act  an  interruption  with  notice,  and 
acquiesced  in  even  for  a  day,  would  prevent  the  accruing  of 
the  light;  and  the  period  of  limitation  should  start  afresh 
from  that  interruption,  and  run  on  to  its  completion  without 
any  other  interruption  acquiesced  in.  The  object  of  the  Act 
was  not  only  to  shorten  the  time  of  prescription,  but  also  to 
remedy  the  inconvenience  of  obliging  the  partj  claiming  the 
right  to  commence  de  nova  after  the  slightest  interruption 
with  notice  ;  the  period  of  a  year  being  considered  sufficient 
to  show  whether  the  party  submitted  to  it. 

He  cited  the  following  cases,  distinguishing  each  from 
the  present ;   viz.,  — r  Tiekh  v.  Braum^  (a)  Bright  v. 
♦  WaUeer,  (i)  Wnght  y.  WiUimM,  (<?)  J(yM$  ▼.  Priee,(d)    ♦  289 

(a)  4  Ad.  &  El.  869  ;  s.  c.  6  Nev.  &  M.  280. 

(b)  1  Cr.  M.  &  R.  211  ;  s.  c.  4  Tyrr.  502. 
(e)  1  M.  fc  W.  77  ;  s.  c.  Tjrr.  &  G.  876. 
(d)  SBing.N.  8.  62. 
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Richards  v.  Fty^  (a)  and  Lawson  v.  Langley ;  (6)  and 
added,  that  the  House  had  now  an  opportunity  of  reviewing 
those  cases,  and  putting  a  plain  and  reasonable  construction 
on  the  Act.  The  reversid  of  this  judgment  would  have  a 
most  beneficial  result,  by  removing  the  doubts  which  are 
entertained  on  the  meaning  of  the  Act;  but  should  the 
judgment  receive  their  Lordships*  sanction,  it  would  be 
necessary  to  pass  another  Act  to  correct  the  existing  Act. 

Lord  Brougham.  —  There  are  no  conflicting  decisions ;  they 
are  all  one  way. 

Sir  William  Follett.  —  There  is  no  decision  precisely  appli- 
cable to  this  case. 

Mr.  Serjeant  Manning  followed  on  the  same  side. 

Mr.  Earle  was  heard  for  the  defendant  in  error.  His  and 
Mr,  Serjeant  Manning's  arguments  on  this  occasion  were  not 
so  materially  different  from  their  arguments  in  the  Court 
below,  which  are  already  reported,  (c)  as  to  render  it  neces- 
sary to  report  them  here. 

June  14. 

The  Lord  Chancellor. — The  facts  of  this  case,  as  stated 
in  the  bill  of  exceptions,  are,  that  a  window  having  been  made 
and  enjoyed  by  the  defendant  in  error  for  nearly  twenty 
years,  in  the  course  of  the  last  of  those  twenty  years,  and 
before  the  expiration  of  it,  the  defendants  below,  the  plaintifEa 

in  error,  built  a  wall  which,  the  plaintiff  complains, 
*  240    obstructed  the  light  *  and  air  of  that  window.     Upon 

these  facts  being  proved,  error  is  assigned  on  the  direc- 
tion of  the  learned  Judge  who  presided  at  the  trial ;  as  the 
bill  of  exceptions  expresses  it,  '^  that  the  learned  Baron  did 
then  and  there  declare  and  deliver  his  opinion  to  the  jury, 
that  the  several  matters  so  shown  and  proved  to  the  said  jury 

(a)  7  Ad.  &  £1.  69S.  (h)  4  Ad.  &  £1.  890. 

(c)  8  Perry  &  D.  442  ;  11  Ad.  &  £L  688. 
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were  sufficient,  and  ought  to  be  allowed  as  decisive  evidence 
that  the  light  and  air  ought  to  have  entered  through  the  said 
part  of  the  same  window,  and  to  entitle  Thomas  to  a  verdict 
upon  the  issues  joined  in  his  replications  to  the  second  and 
fifth  pleas ;  and  with  that  direction  left  the  same  to  the  jury ; " 
and  the  jury  found  a  verdict  accordingly. 

The  question  in  this  case  turns  on  two  sections  of  the  Act 
2  &  3  Will.  4,  c.  71.  [His  Lordship  having  read  the  third 
and  fourth  sections,  as  before  set  out,  proceeded.]  These 
being  the  words  of  the  Act  of  Parliament,  and  the  facts  in 
the  case  being  that  the  twenty  years'  enjoyment  of  the  use  of 
the  window  expired  before  one  year  expired  after  the  erection 
of  the  wall  which  occasioned  the  interruption,  —  so  that,  in 
point  of  fact,  when  the  suit  had  commenced,  twenty  years 
had  elapsed  from  the  time  when  the  window  was  first  opened, 
and  one  year  had  not  elapsed  since  the  time  when  the  obstruc- 
tion was  created,  —  the  question  is,  whether  the  learned  Baron 
was  correct  in  stating  to  the  jury  that,  under  the  provisions 
of  this  Act,  the  plaintifEs  had  a  right  of  action  to  remove  the 
obstmction. 

The  argument  at  the  bar  rested  principally  on  this,  that 
there  had  not  been  twenty  years'  enjoyment.  That  there  had 
not  been  one  year's  interruption  acquiesced  in,  is  clear  from 
the  facts  stated  in  the  bill  of  exceptions ;  but  the  ground  of 
the  objection  to  the  direction  of  the  learned  Judge 
was,  that  there  had  not  been  *  twenty  years'  enjoy-  *  241 
ment  of  the  window.  Now,  in  point  of  fact,  there  is 
no  doubt  that  there  had  not  been  twenty  years'  enjoyment, 
according  to  the  ordinary  meaning  and  usage  of  that  term  ; 
but  the  question  is  not  whether  there  had  been  twenty  years' 
enjoyment  in  the  ordinary  sense,  but  whether  there  had  or 
had  not  been  twenty  years'  enjoyment  within  the  meaning  of 
the  Act ;  because,  whatever  term  the  Act  uses,  if  it  explains 
the  meaning  of  that  term,  it  is  quite  immaterial  whether  the 
word  may  or  may  not  be  used  in  any  other  sense  where  it  is 
not  explained  what  the  meaning  of  the  term  is.  Now,  as  I 
read  these  two  sections,  the  meaning  is  that  there  must  be 
twenty  years  from  the  commencement  of  the  right  of  enjoy- 
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meat  to  the  eommencMiieiit  of  tiie  suit ;  and  no  interraption 
flliall  be  considered  as  an  intermption  within  the  meaning  of 
the  Act,  that  is  to  say,  fw  the  pnrpoee  of  interfering  with  the 
twenty  years,  unless  that  intermption  shall  have  lasted  one 
year.  The  Act,  therefore,  explains  what  it  means  by  enjoy- 
ment without  an  interraption  of  one  yearns  duration.  Twenty 
years  must  elapse,  but  no  interruption  shall  be  considered  as 
preyenting  the  twenty  years  from  running,  unless  that  inter- 
ruption has  a  duration  of  one  year. 

Now  I  think  it  was  hardly  disputed — although,  when  it 
was  put  to  the  learned  counsel,  an  attempt  was  made  to  show 
a  distinction  —  that  within  the  terms  of  this  Act,  if  an  inter- 
ruption of  any  duration  had  taken  place,  and  had  ceased 
during  the  running  of  the  twenty  years,  so  that  at  the  expi- 
ration of  the  twenty  years  there  was  no  obstruction,  that 
would  prevent  the  action  being  brought  at  the  expiration 
of  the  twenty  years :  it  must  be  so  within  the  terms  of  the 
Act;  because  the  objection  is,  not  that  there  is  not 
*  242  twenty  years'  enjoyment,  •  but  that  there  is  not  twenty 
years'  enjoyment  without  interruption;  and  whether 
that  interruption  be  in  the  middle  or  be  at  the  end  of  the 
term,. cannot,  within  the  meaning  of  this  clause,  create  any 
diflPerence  in  the  result. 

That  would  be  the  construction  which  I  should  think  the 
obvious  construction  of  these  two  clauses,  if  there  had  been 
no  decision  on  the  subject.  It  does,  however,  so  happen  that 
in  aU  the  Courts  at  Westminster  this  question  has  arisen 
more  or  less  directly.  In  the  case  of  J<me%  v.  Pricey  (a)  the 
real  point  decided  was  that  the  twenty  years  must  be  pleaded 
as  being  next  before  the  commencement  of  the  suit.  The 
right  was  there  laid,  not  as  next  before  the  obstruction  cre- 
ated, but  next  before  the  commencement  of  the  suit.  Now 
if  the  right  mode  of  pleading  be  *^  next  before  the  commence- 
ment of  the  suit,"  that  of  course  implies  that  the  plea  would 
have  been  bad  if  it  had  been  **  next  before  the  injury  com- 
plained of."    In  Bieharck  v.  IVy,  (6)  it  was  held  that  the 

(a)  8  Bing.  K.  0.  62.  (&)  7  Ad.  k  El.  098. 

[202] 


FLIGHT  V.  TH0HA8.  *  242 

laying  the  term  of  enjoyment  before  the  act  complained  of 
was  bad,  and  that  it  ought  to  have  been  next  before  the  com- 
mencement of  the  suit.  There  are  also  the  case  of  Wright  v. 
WiUiam9  (a)  and  the  case  of  Lawuen  y.  Langley;  (i)  which 
eases  proye  this,  not  only  that  it  is  good  to  lay  the  right 
twenty  years  before  the  commencement  of  the  suit,  but  that 
it  is  bad  if  it  is  not  so  laid :  it  is  bad  if  it  is  laid  next  before 
the  injury  complained  of.  Those  cases  decide  that,  according 
to  the  true  eonstruotion  of  the  Act,  the  twenty  years  are  to 
be  reckoned  from  the  date  of  the  commencement  of  the  right 
elaimed  until  the  commencement  of  the  suit. 

Then  we  haye  only  to  put  a  construction  on  the 
*  words  of  the  Act  relating  to  the  interruption.  The  ^  243 
words  of  the  fourth  section  of  the  Act  are  positiye, 
that  no  interruption  for  less  than  one  year  shall  be  deemed 
an  interruption  within  the  meaning  of  this  Act,  —  the  mean-' 
ing  and  purpose  of  the  Act  being  to  give  twenty  years' 
enjoyment  the  e£Fect  of  absolute  right,  —  that  no  interruption 
of  the  enjoyment  of  that  right  for  less  than  one  year  shall 
have  e£Fect  for  the  purposes  of  the  Act. 

Under  these  circumstances,  I  think  there  cannot  be  a  doubt 
that  the  construction  put  upon  this  Act  by  the  Court  below 
was  a  correct  construction ;  and  I  shall  move  your  Lordships 
to  afiBrm  the  judgment  with  costs. 

Lonn  Brougham. — I  entirely  agree  with  my  noble  and 
learned  friend  that  the  learned  Baron  to  whose  direction  the 
exception  was  taken,  which  was  afterwards  brought  by  writ 
of  error  to  the  Exchequer  Chamber,  and  subsequently  brought 
from  the  Exchequer  Chamber  before  this  House,  was  right. 
I  cannot  get  over  the  words  of  the  Act»  in  the  fourth  section, 
with  respect  to  the  completion  of  the  twenty  years  being  next 
before  the  action  brought,  and  the  proviso  with  respect  to  an 
interruption  for  one  year's  duration.  The  arguments  which 
were  used  to  show  not  merely  the  inconvenient  but  the  appar- 
ently absurd  consequences  that  might  result,  I  do  not  think 

(a)  1  M.  &  W.  72.  (&)  4  Ad.  ft  £1.  800. 
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sufficient  to  countervail  the  plain  and  obvious  meaning  of  the 
words.  I  cannot  get  rid  of  those  words ;  and  the  absurdity 
imputed  in  the  argument  to  that  construction  does  not  ap- 
pear to  me  sufficient  to  warrant  a  departure  from  that  plain 

construction.  Then,  as  my  noble  and  learned  friend 
*  244   has  remarked,  though  the  *  precise  case  may  not  have 

arisen,  yet,  as  far  as  the  cases  have  approached  to  the 
present  case,  they  are  clearly  in  favour  of  this  construction. 
As  to  the  doubt  said  to  be  thrown  out  with  reference  to  one 
of  those  cases,  namely,  Wright  v.  Williams^  I  think  it  is  not 
necessary  to  say  more  than  to  observe  that  I  for  one  certainly 
do  not  partake  of  that  doubt.  I  agree,  therefore,  with  my 
noble  and  learned  friend  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  must  be  affirmed. 

The  judgment  was  affirmed  accordingly. 


*245  •KAY  V.  MARSHALL. 

1841. 

James  Kat Appellant. 

John  Marshall  and  Others Respondent. 

Patent  Machinery  ;  part  not  New.    Practice. 

A  patent  bad  been  obtamed  for  new  and  improyed  machinery  for  prepar- 
ing and  spinning  flax,  hemp,  and  other  fibrous  substances,  by  power. 
The  improvement,  as  to  the  spinning,  consisted  in  the  placing  of  the 
retaining  and  drawing  rollers  nearer  to  each  other  (at  the  distance  of 
two  and  a  half  inches)  than  they  had  been  ever  used  before  in  flax- 
spinning  ;  the  shortening  of  the  reach  being  rendered  practicable  by 
the  maceration  of  the  flax  in  the  new  machinery  for  preparing  it.  But 
spinning  machines,  varying  in  the  distance  of  the  reach  according  to 
the  length  of  the  fibre  of  the  substance  to  be  spun,  had  been  in  use 
before  the  patent  was  obtained. 
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HM^  that  the  machinery  for  spinning  was  not  a  new  invention,  and  that 

the  patent  was  not  valid  in  point  of  law.* 
The  House  will  not  permit  parties,  on  appeal,  to  raise  objections  which 

they  did  not  raise  in  the  Court  below.^ 

June  10,  U,  15,  18,  1841. 

This  was  an  appeal  from  two  orders  of  the  Master  of  the 
Rolls,  in  a  suit  which  was  instituted  by  the  appellant  against 
the  respondents,  flax-spinners  at  Leeds  and  elsewhere  in  York- 
shire, for  an  account,  and  an  injunction  to  restrain  them  from 
further  infringing  a  patent  granted  to  the  appellant  for  new 
and  improved  machinery  for  preparing  and  spinning  flax, 
hemp,  and  other  flbrous  substances,  by  power. 

'  Sep  Templeton  v.  Macfarlane,  1  H.  L.  Cas.  505 ;  Dobbs  v.  Penn,  3 
Exch.  427  ;  Holmes  v.  London  &  North-western  Railway  Co.,  12  C.  B. 
831  ;  Brook  v.  Aston,  4  Jur.  n.  s.  279  ;  s.  c.  8  £1.  &  Bl.  478  ;  Ormson  v. 
Clark,  9  Jur.  n.  s.  750.  The  novelty  of  every  part  of  an  invention  being 
the  consideration  on  which  a  patent  is  granted,  the  consideration  fails  and 
the  patent  is  vitiated,  if  any  part  of  that  which  is  claimed  as  a  new  inven- 
tion be  not  in  fact  new.  Kerr  Inj.  422  ;  Hill  v.  Thompson,  3  Meriv.  628  ; 
8  Taunt.  375  ;  Brunton  v.  Hawkes,  4  B.  &  Aid.  541 ;  Morgan  v.  Seaward, 
2  M.  &  W.  544.  There  cannot  be  a  valid  patent  privilege  for  a  new  use  of 
an  old  invention.  The  mere  application  of  an  old  contrivance  or  an  old 
process  in  the  old  way  to  an  analogous  subject,  without  any  novelty  or 
invention  in  the  mode  of  applying  the  old  contrivance  or  the  old  process 
to  the  new  purpose,  is  not  a  valid  subject-matter  for  a  patent.  Kerr  Inj. 
411;  Brook  v.  Aston,  8  £1.  &  Bl.  478;  in  error,  28  L.  J.  Q.  B.  175  ;  Patent 
BotUe  Envelope  Co.  ».  Seymer,  5  C.  B.  n.  b.  164  ;  Horton  v,  Mabon,  12 
C.  B.  N.  8.  437;  16  C.  B.  n.  8.  141  ;  Harwood  v.  Great  Western  Rail.  Co., 
11  H.  L.  Cas.  654  ;  Ormston  v.  Clarke,  14  C.  B.  x.  8.  476  ;  Thompson  v. 
James,  32  Beav.  570  ;  Jordan  o.  Moore,  L.  R.  1  C.  P.  624.  But  the  new 
application  of  any  means  or  contrivance  may  be  the  subject  of  a  patent, 
if  it  lies  so  much  out  of  the  track  of  the  former  use  as  not  naturally  to 
suggest  itself,  but  to  require  some  application  of  thought  or  study.  Penn 
p.  Bibby,  L.  R.  2  Ch.  App.  127.  If  there  is  some  invention,  skill,  or 
ingenuity  in  the  application,  there  may  be  a  patent  for  a  new  arrangement 
and  combination  of  materials,  instruments,  machinery,  or  processes  for- 
merly in  use,  whereby  a  new  and  useful  article,  or  a  new  effect,  or  a 
better  effect  than  before,  is  obtained.  *  Kerr  Inj.  411 ;  Huddart  v.  Grim- 
shaw,  Dav.  P.  C.  265 ;  Hill  v.  Thompson,  3  Meriv.  629  ;  Gamble  v. 
Kurtz,  3  C.  B.  425  ;  Newton  v.  Grand  Junction  Railway  Co.,  5  £xch. 
831,  n. ;  Steiner  v.  Heald,  6  £xch.  607  ;  Newton  v.  Yaucher,  6  £xch. 
859  ;  Lister  v.  Leather,  8  £1.  &  Bl.  1004. 

>  See  Stace  v.  Griffith,  L.  R.  2  Priv.  C.  App.  420. 
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The  bill  (ifiled  in  February,  1885,  and  amended  in  April, 

1835)  stated,  that  in  the  year  1824  the  appellant  invented 

new  and  improved  machinery  for  preparing  and  spinning  flax, 

hemp,  and  other  fibrous  substances,  by  power ;  and  that  he 

obtained  letters-patent,  dated  the  26th  of  July,  1825, 

*  246   granting  to  him,  *  his  executors,  administrators,  and 

assigns,  the  sole  and  exclusive  right  and  privilege  of 
making,  using,  exercising,  and  vending  his  said  invention  in 
England,  for  the  period  of  fourteen  years.  The  bill  then  set 
forth  the  letters-patent ;  and  further  stated,  that  by  a  speci- 
fication dated  the  26th  of  January,  1826,  and  duly  enrolled, 
the  appellant,  in  pursuance  of  the  proviso  contained  in  the 
letters-patent,  particularly  set  forth,  described  and  ascer- 
tained the  nature  of  his  invention  and  its  several  parts,  and 
in  what  manner  the  same  was  to  be  performed ;  and  that  he 
thereby  declared  that  what  he  claimed  as  his  invention  in 
respect  of  new  machinery  for  preparing  flax,  &c.,  were  certain 
macerating  vessels,  and  a  trough  of  water  (both  tlescribed  by 
figures  in  the  drawing  annexed  to  the  specification) ;  and 
that  what  he  claimed  as  his  inventioBL  in  reject  of  improved 
machineiy  for  spinning  flax,  &c.,  was  a  wooden  or  other 
trough  (marked  in  the  said  drawing)  for  holding  the  rovings 
when  taken  from  the  macerating  vessels,  and  the  placing  of 
the  retaining  rallers  and  the  drawing  rollers  neai^er  to  each 
other  than  they  had  ever  before  been  placed,  say  within  2^ 
inches  of  each  other,  for  the  purpose  aforesaid. 

The  bill  further  stated,  that  in  the  process  of  spinning  flax 
by  power,  the  skein  of  flax,  commonly  called  a  roving,  was 
drawn  out  immediately  before  its  being  spun,  by  means  of 
drawing  and  retaining  rollers,  the  drawing  rollers  moving  at 
a  greater  velocity  than  the  retaining  rollers ;  that  in  the 
machinery  for  spinning  flax  by  power  commonly  in  use  prior 
to  the  appellant's  invention,  the  drawing  and  retaining  rollers 

were  placed  at  a  distance  of  from  12  to  20  inches  from 

*  247    each  other,  such  distance  beiu^  regulated  by  the  *  length 

of  the  staple  or  fibre  of  the  flax ;  and  that  such  ma- 
chinery was  not  adapted  to  the  spinning  of  flax  in  a  wet  or 
macerated  state  :  that  the  appellant,  after  many  experiments, 
discovered  that  by  a  new  combination  of  the  drawing  and 
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retaining  rollers^  that  is,  by  placing  tlie  drawing  loUerB  at  a 
distance  oi  2i  mches  only  from  the  retaining  rollers,  tlie  skein 
of  flax  or  roving  might  be  drawn  oat  and  spun  in  a  wet  or 
macerated  state  ;  and  that  when  drawn  out  and  spnn  in  such 
prepared  state, «  thread  of  a  much  finer  and  stronger  texture 
could  be  jNToduced  than  could  be  {»K)duced  bom  the  skein  or 
roving  dirawn  and  Qpun  with  the  machinery,  and  according  to 
the  method  in  use  prior  to  the  appellant's  invention :  that  the 
appellant  having  made  such  discovery,  and  having  contrived 
machinery  more  convenient  for.  preparing  flax  by  macerating 
or  Wetting  the  same,  than  any  theretofore  in  use,  and  having 
also  invented  new  and  improved  maichinery  for  spinning  flax 
in  such  macerated  or  prepared  state,  constructed  on  the  prin* 
ciple  qI  such  new  combination  of  the  rollers^  he  obtained  the 
aforesaid  letters-patent,  applicable  as  well  to  his  improved 
method  of  preparing  flax  as  to  his  improved  machinery  for 
spinning  flax  when  so  prepared:  that  by  reason  of  improve- 
ments made  in  the  preparation  of  flax  subsequently  to  the 
date  of  the  letters-patent,  the  process  of  macerating  flax  in 
the  mode  described  in  the  specification  had  become  altogether 
or  in  a  considerable  degree  unnecessary ;  the  skein  of  flax 
being,  by  reason  of  the   improved  preparation  thereof,  ren- 
dered capable  of  being  sufficiently  wetted  for  drawing  and 
spinning,  by  being  made  merely  to  pass  through  a  trough  of 
water  previously  to  being  drawn  out  and  spun,  which, 
prior  to  such  improved  mode  of  preparation,  *  and    *  248 
when  the  appellant  obtained  his  letters-patent,  was 
not  the  case ;  but  the  appellant's  said  improved  machinery 
for  spinning  flax  when  so  prepared  was  a  new  invention,  of 
great  public  utility,  and  used  to  a  great  extent ;  and  that  by 
means  thereof  flax  coidd  be  spun  into  a  thread  of  a  much 
finer  and  stronger  texture  than  by  the  old  method  ;  and  that 
since  the  promulgation  thereof,  machinery  made  upon  the 
principle  thereof  had  been  substituted  for  the  machinery 
formerly  in  use,  and  great  profit  had  been  derived  from  the 
use  of  such  new  and  improved  machinery. 

The  bill  then  stated  that  the  patent  granted  to  the  appel- 
lant was  a  valid  patent,  and  still  in  full  force ;  but  that  nev- 
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ertheless  the  defendants  had,  without  his  license  or  authority, 
caused  great  quantities  of  new  and  improved  machineiy  for 
spinning  flax  to  be  constructed  upon  the  principle  of  his  said 
invention,  and  had  used,  and  continued  to  use  the  same  in 
their  spinning  miUs,  without  making  any  compensation  to 
him  for  the  use  thereof.  And  the  bill  charged,  that  since  the 
appellant  obtained  his  patent,  new  machinery  had  been  intro- 
duced into  the  defendants'  mills,  constructed  on  the  principle 
of  the  said  invention,  and  especially  with  regard  to  the  posi- 
tion of  thd  drawing  and  retaining  rollers,  which  was  a  mate- 
rial part  of  the  invention :  that  the  appellant  had  brought 
many  actions  at  law  against  parties  infringing  his  patent,  who 
had  all  submitted  and  paid  him  damages ;  and  in  particular 
against  one  William  Renshaw,  against  whom  he  had  recovered 
a  verdict  for  damages,  and  thereby  established  the  validity  of 
his  patent.  The  bill,  after  further  charging  that  the  defend- 
ants had  much  increased  their  business  of  flax-spinners, 
*  249  and  derived  *  great  profits  from  the  use  of  the  appel- 
lant's invention,  prayed  that  they  might  be  restrained 
from  all  further  infringement  of  his  patent;  and  that  they 
might  account  for  the  profits  derived  from  the  use  of  the  said 
invention  in  the  spinning  of  flax. 

The  defendants,  having  allowed  the  regular  time  for  de- 
murring to  the  bill  to  expire,  obtained  the  special  leave  of 
the  Court  to  put  in,  and  they  accordingly  put  in,  a  general 
demurrer,  which  came  on  to  be  argued  in  June,  1835,  before 
the  yice-Chancellor,  when  his  Honor  ordered  that  it  should 
stand  over,  with  liberty  to  the  appeUant  to  bring  an  action. 
That  order  was  afterwards  discharged  by  the  Lord  Chancel- 
lor, and  the  demurrer  overruled  by  an  order,  dated  the  1st  of 
February,  1886.  (a)  The  defendants  then,  by  leave  obtained 
on  a  special  application  to  the  Master  of  the  Rolls  to  file  a 
double  plea,  (6)  put  in  two  pleas  to  the  bill,  and  an  answer 
in  support  of  them  :  — 

1st,  That  the  appellant  had  not  before  and  at  the  time  of 

(a)  1  My.  &  Cr.  378.  (6)  1  Keen,  190. 
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the  making  of  the  letters-patent,  found  out  and  invented  any 
new  and  improved  machinery,  as  in  the  bill  and  the  letters- 
patent  and  specification  was  alleged. 

2dly,  That  the  appellant's  alleged  invention,  as  in  the  bill 
and  letters-patent  and  specification  described,  was  not  before 
and  at  the  time  of  the  making  of  the  letters-patent  of  much 
or  any  public  benefit  and  utility. 

The  cause  came  on  to  be  heard  upon  the  pleas  and  answer 
in  June,  1836,  before  the  Master  of  the  Rolls,  when  it 
was  ordered  that  the  parties  should  proceed  *  to  a  trial    *  250 
at  law  upon  two  issues,  directed  in  the  terms  of  the 
pleas ;  the  Judge  before  whom  the  trial  might  be  had  to  be 
at  liberty  to  indorse  special  matters  on  the  pontea. 

The  issues  accordingly  came  on  to  be  tried  at  the  summer 
assizes  for  the  county  of  York,  in  1836,  before  Mr.  Baron 
Parke,  under  whose  direction  a  verdict  was  found  for  the 
appellant  on  both  issues,  with  the  following  indorsement  on 
the  postea^  of  facts  found  by  the  jury ;  viz. :  "  That  before 
the  granting  of  the  patent,  flax,  hemp,  and  other  fibrous  sub- 
stances were  spun  with  machines  with  slides,  by  which  the 
reach  was  varied  according  to  the  length  of  the  staple  or  fibre 
of  the  article  to  be  spun,  and  that  that  has  been  a  fundamental 
principle  of  dry  spinning  known  and  used  before  the  granting 
of  the  patent ;  the  reach  having  varied  in  cotton-spinning 
between  iths  of  an  inch  to  li  inch  ;  in  flax  or  line  spinning 
from  14  to  36  inches ;  in  tow  spinning  from  4  to  9  inches ;  in 
worsted  spinning  from  5  to  14  inches.  But  before  the  grant- 
ing of  the  patent,  it  was  not  known  that  flax  could  be  spun 
by  means  of  maceration,  as  having  a  short  fibre  at  a  reach  of 
2i  inches,  or  about  those  limits.  But  before  that  time  Horace 
Hall  had  taken  out  a  patent  for,  &c.,  with  a  specification  as 
annexed ;  and  the  machines  manufactured  according  to  that 
patent  were  constructed  with  the  reach  of  4}  inches." 

The  defendants  moved  before  the  Master  of  the  Rolls  that 
a  new  tijal  might  be  directed,  or  that  a  case  might  be  di- 
rected for  the  opinion  of  the  Court  of  Common  Pleas.  On 
the  hearing  of  that  motion,  .on  the  3l8t  of  Januaiy,  1837, 
his  Lordship,  with  the  acquiescence  of  both  parties,  as  the 
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*  251    respondentd  ^  alleged,  ordered  &  case  for  the  opinion  of 

the  said  Court ;  and  that  it  be  referred  to  the  Master 
to  settle  such  case,  if  the  parties  should  differ  about  it. 

To  the  case  afterwards  settled  by  the  Master,  exceptions 
were  taken  by  the  respondents,  an8  allowed.  The  case,  as 
finally  settled  by  the  Master  and  approved  by  the  Court, 
stated  the  letters-patent  and  specification,  the  due  enrolment 
of  the  specification  within  six  months  after  the  date  of  the 
letters-patent,  the  said  order  directing  the  issues,  the  issues 
so  directed,  the  verdict  found  on  them,  the  endorsement  on 
the  postea^  the  letters-patent  mentioned  therein  as  having 
been  granted  to  Horace  Hall,  with  the  specification  thereto 
belonging,  and  that  the  finding  of  the  jury  on  the  issues  and 
the  facts,  as  found  and  endorsed  on  the  postea^  were  to  be 
assumed  to  be  true.  The  question  for  the  opinion  of  the 
Court  was,  **  whether  the  appellant's  patent  was  valid  in  point 
of  law." 

The  Judges  of  the  Court  of  Common  Pleas,  after  hearing 
the  case  argued,  certified  that  they  were  of  opinion  that  the 
patent  was  not  valid  in  point  of  law ;  and  their  Lordships 
Sent  with  the  certificate  their  reasons  for  their  opinion,  (a) 

The  cause  came  on  to  be  heard  on  further  directions  before 
the  Master  of  the  Rolls,  on  the  27th  of  May,  1889,  and  after- 
tvards  stood  for  judgment  till  the  16th  of  July,  1839 ;  when 
his  Lordship,  being  of  opinion  that  the  patent  was  invalid, 
ordered  that  the  appellant's  bill  should  stand  dismissed,  with 
costs  both  at  law  and  in  equity,  except  the  costs  of  the 
issues.  (5) 

By  an  ordet  of  the  Privy  Council,  dated  the  18th  of 
June,  1839,  between  the  last  hearing  and  judgment, 

*  252   *  the  patent  was  extended  for  a  term  of  three  years  be- 

yond the  fourteen  for  which  it  was  originally  granted. 
The  appeal  is  against  the  orders  of  the  81st  of  Januaiy, 
1887,  and  the  16th  of  July,  1839,  and  also  against  the  pro- 
ceedings subsequent  to  the  first  of  those  orders. 

Sir  Frederick  Pollock  and  Mr,  Kindersley,  for  the  appel- 
(a)  See  5  Bing.  N.  C.  492.  (6)  1  Beav.  585. 
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lant.  —  The  order  of  the  Slst  of  January,  1887,  for  the  case 
to  the  Court  of  Common  Pleas,  ought  not  to  have  been  made. 
The  respondents'  pleas,  their  only  defence,  having  been 
fEdsified  by  the  verdict  of  the  jury,  the  appellant  was  entitled 
to  a  decree  in  the  terms  of  the  prayer  of  his  bill.  The 
respondents  tried  every  sort  of  defence :  iSrst  by  demurrer, 
in  which  they  failed ;  (a)  then  by  plea  and  answer,  in  which 
they  had  no  better  success ;  and,  lastly,  by  a  trial  at  law,  in 
which  they  were  defeated,  and  the  appellant's  patent  was 
established.  The  respondents  having  put  their  defence  to 
the  bill  on  pleas,  —  which  they  were  allowed  by  the  extraordi- 
nary indulgence  of  the  Court  to  plead,  in  a  very  objectionable 
form,  after  the  time  of  pleading  had  elapsed,  (6)  —  it  was  not 
competent  for  them  to  abandon  that  defence  and  set  up 
another,  but  they  ought  to  be  held  to  stand  or  fall  by  the  pleas 
they  put  on  the.  record.  Lord  Redgsdale,  in  his  Treatise 
on  Pleading,  says,  if  a  plaintifip  conceives  a  plea  defective  in 
form  or  substance,  he  may  take  the  judgment  of  the  Court  on 
its  sufficiency,  and  upon  argument  of  the  plea  it  may  be 
allowed  simply,  or  the  benefit  of  it  may  be  saved  to  the  hear- 
ing, or  it  may  be  ordered  to  stand  for  an  answer.  If 
a  plea  is  *  allowed,  or  a  plaintiff  without  argument  *  253 
thinks  it,  though  good  in  form  and  substance,  not  true 
in  fact,  he  may  take  issue  on  it,  and  proceed  to  disprove  the 
facts  on  which  it  is  endeavoured  to  be  supported  ;  for  in  that 
case  the  truth  of  the  plea  is  the  only  subject  of  question  re- 
maining, so  far  as  the  plea  extends.  If  the  defendant  then 
fails  in  proving  the  facts  suggested  by  the  plea,  so  that  at  the 
hearing  the  plea  is  held  to  be  no  bar,  and  the  plea  extends  to 
the  discovery  sought  by  the  bill,  the  plaintiff  is  not  to  lose 
the  benefit  of  that  discovlBry.  (c)  In  this  case  the  defendants 
did  faU  to  prove  the  truth  of  the  facts  of  their  pleas.  The 
issue  was  directed,  in  the  terms  of  the  pleas,  to  try  the  facts 
suggested  by  them;  and  the  verdict  negativing  the  facts 
ought  to  be  held  conclusive  against  the  defendants,  not  only 
in  reference  to  the  practice  of  pleading,  but  also  in  reference 

(a)  1  My.  &  Cr.  873.  (b)  1  Keen,  190. 

(c)  Mitf.  Plead.  301  (edit.  1827). 
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to  the  third  and  fifth  sections  of  the  new  Patent  Act.  (a) 
Prior  to  that  Act  a  defendant  was  at  liberty  to  make  any 
defence  he  pleased  to  a  suit  for  infringing  a  patent ;  but  now, 
by  the  fifth  section  of  the  Act,  he  is  required  to  give  notice 
of  any  objections  to  the  patent  on  which  he  means  to  rely  at 
the  trial,  and  no  other  objection  shall  be  allowed  to  be  made. 
The  question  is,  whether  under  these  circumstances  the  Mas- 
ter of  the  Rolls,  seeing,  when  the  case  came  before  him  on 
the  verdict,  that  the  pleas  were  falsified  by  it,  ought  not  to 
have  given  his  judgment  for  the  appellant,  instead  of  ordering 
a  case  for  the  Court  of  Common  Pleas.  The  question  annexed 
to  the  case  was,  as  construed  by  that  Court,  immaterial  to 
the  issues  raised  by  the  pleas,  and  the  order  so  construed  was 
irregular,  as  varying  on  motion  the  decree  made   on  the 

original  hearing  of  the  pleas. 
*  254       *  The  opinion  of  the  Court  of  Common  Pleas  cannot 

be  supported  in  law ;  it  did  not  apply  to  the  letters- 
patent,  or  to  any  defect  on  the  face  of  them,  but  to  the  form 
of  the  specification,  —  a  point  which  was  not  raised  by  the 
pleas  at  all.  The  points  raised  by  the  pleas  and  by  the  issue, 
and  also  on  the  case  sent  to  that  Court,  were,  whether  the 
machiner}'-  of  which  the  plaintiff  claimed  to  be  the  inventor  was 
new,  and  whether  the  invention  was  of  public  utility.  That 
machinery,  though  the  defendants  attempted  by  their  pleas 
to  divide  it  into  two  distinct  processes,  was  one  combined 
operation,  by  maceration  of  the  fibres  and  contraction  of  the 
reach,  spinning  flax  at  a  distance  of  2^  inches  between  the 
rollers ;  and  the  jury  having  found  it  to  be  new  and  useful, 
there  was  nothing  on  the  face  of  the  patent  to  make  it  void. 
The  verdict  of  the  jury  was  not  neutralized  or  invalidated  by 
their  finding  of  the  facts  indorsed  on  the  postea  ;  that  indorse- 
ment applied  to  matters  stated  in  the  specification. 

[The  Lord  Chancellor.  —  A  Court  of  Equity  regards  as 
much  the  indorsement  on  the  postea  as  the  verdict;  the 
whole  inquiry  being  for  the  information  of  the  Judge  in 
equity  .1  ] 

(a)  5  &  6  WiU.  4,  c.  83. 
1  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1119. 
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It  is  not  denied  that  the  indorsement  is  part  of  the  finding 
of  the  jury.  Both  together  showed  no  good  defence  in  law 
to  the  relief  prayed  by  the  bill.  Some  parts  of  the  plaintifip  's 
machinery  described  in  the  specification  were  not,  nor  alleged 
by  him  to  be,  new ;  but  the  whole  combination  was  new,  and 
produced  the  most  important  results  to  manufacture.  It  sel- 
dom happens  that  the  most  useful  inventions  are  perfectly 
new,  or  the  result  of  pure  science.  Sir  H.  Davy's  lamp  is 
one  of  the  few  exceptions :  philosophical  instruments  are  also 
to  be  excepted.  The  patent  laws  protect  every  new 
combination  or  variation  of  machinery  *  applicable  to  *  255 
useful  purposes.  Of  that  description  was  Neilson's 
patent  for  blowing  blasts  of  hot  air  into  furnaces  ;  and  also  a 
patent  taken  out  for  cleaning  lace  by  an  Argand  lamp  lighted 
with  gas,  the  novelty  of  which  was  the  substitution  of  gas  for 
oil.  It  was  no  part  of  the  judgment  of  the  Court  of  Common 
Pleas  that  the  appellant  did  not  discover  what  was  new  and 
useful ;  but  they  held  that  his  specification  containing  two 
separate  things,  both  useful,  but  one  only  new,  was  bad,  and 
therefore  the  patent  was  void.  The  jury  found  that  the 
appellant  invented  something  deserving  a  patent :  the  Court 
did  not  deny  that  finding,  but  said  the  specification  claimed 
something  that  was  not  new,  and  that  vitiated  the  patent. 
This  case  is  distinguishable  from  Brunton  v.  Hawka^  (a)  and 
Bovlton  V.  Bull.  (6) 

The  opinion  of  the  Judges  of  the  Court  of  Common  Pleas 
forms  no  part  of  the  record  in  the  Court  of  Chancery,  and 
consequently  is  not  the  subject  of  appeal ;  but  the  judgment 
of  the  Master  of  the  Rolls  declaring  the  patent  invalid,  and 
dismissing  the  appellant's  bill  with  costs,  which  is  appealed 
from,  is  founded  on  the  same  misapprehension  of  the  claim  of 
invention  as  described  in  the  specification,  instead  of  what  is 
actually  protected  by  the  patent ;  and  to  that  judgment  the 
same  objections  apply.  If  the  opinion  certified  by  the  Court 
of  Common  Pleas  cannot  be  sustained,  neither  can  the  judg- 
ment of  the  Master  of  the  Rolls ;  which  ought  therefore  to 
be  reversed,  especially  when  it  is  remembered  that  the  appel- 

(a)  4  B.  ft  Aid.  541.  Qi)  2  H.  Bl.  463. 
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lant  had  fourteen  years'  enjoyment  of  his  patent,  which  he 
defended  and  established  by  several  actions ;  and  now  he  has 
obtained  from  the  Privy  Council  an  extension  of  it  fox  three 
years  more. 

*256  *ilfr.  PembeHan  and  Sir  WUUam  Folleit,  for  the 
respondents*  —  What  the  appellant  claims  as  newma- 
chiqeiy  is  not  new.  The  placing  the  rollers  at  2^  inches 
distance  is  not  new :  they  have  been  placed  nearer  in  cotton- 
spinning.  They  have  always  varied  in  distance,  according  to 
the  length  of  the  fibre  of  the  substance  to  be  spun.  Suppose 
the  macerating  of  the  flax  is  new,  then  the  patent  ought  to 
be  taken  out  for  that  only,  and  not  for  two  processes,  one  of 
which  is  not  new.  If  part  of  the  invention  claimed  fails,  the 
patent  for  the  whole  is  void.  The  appellant  does  not  claim 
any  thing  in  respect  of  the  macerating  process,  which  he 
says  is  now  unnecessary:  he  claims  for  the  machinery  for 
spinning ;  which,  not  being  new,  cannot  be  the  subject  of  a 
patent. 

The  reports  of  the  argument  on  the  demurrer  (1  My.  &  Cr* 
380)  of  Sir  W.  FolleU'%  argument  on  the  case  in  the  Com- 
mon Pleas,  and  of  the  reasons  given  by  the  Judges  of  that 
Court  for  their  opinion  (5  Bing.  N.  C.  492),  and  again  of  the 
judgment  of  the  Master  of  the  Rolls  (1  Beav.  535),  together 
with  the  following  judgment  of  the  Lord  Chancellor,  make 
it  quite  unnecessary  to  give  here  more  than  the  above  outline 
of  the  arguments  on  the  present  occasion. 

June  18. 

• 

The  Lord  Chancellor.  —  In  this  case  the  plaintiff  com- 
plains of  the  defendants'  having  infringed  his  patent,  and  of 
the  course  which  has  been  taken  below ;  one,  certainly,  not 
of  very  ordinary  occurrence,  as  your  Lordships  will  see  when 
I  call  your  attention  to  the  mode  in  which  the  case  was  dis- 
posed of  in  the  course  of  the  proceedings.  The  bill  sets 
forth  the  letters-patent  and  specification,  and  states  that  the 
invention  was  in  respect  of  machinery  for  preparing  and 
spinning  flax,  hemp,  and  other  fibrous  substances.  It  states 
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the  specifie^tion,  ftod  then  states  that  the  fiirst  *  process,  *  2o7 
namely,  that  of  macerating  the  flax,  had  to  a  con- 
siderable degree  become  unnecessary.  It  then  complains  of 
what  the  defendants  have  done,  not  as  interfering  with  the 
plaintiff's  patent  as  regards  the  preparing  of  the  fla^^  for 
spinning,  but  as  having  invaded  his  patent  so  far  as  it  was  for 
an  improved  machinery  for  drawing  and  spinning  flax ;  which 
machinery  for  dmwing  and  spinning  fla:^  is  stated  to  have 
been  in  use,  and  very  generally  adopted.  That  is  the  com-> 
plaint  made  by  the  bUl,  to  which  the  defendants  pleaded,  and 
by  their  pleas  thus  raised  two  objections  to  the  plaintiff's  title, 
The  first  objection  was,  ^^  That  the  plaintiff  had  not  before, 
and  at  the  time  of  the  making  of  the  letters-patent  In  the  bill 
mentioned,  found  out  and  invented  any  new  and  improved 
machipery,  as  in  the  said  bill  of  complaint*  ^nd  in  the  said 
letters-patent  and  specification,  is  alleged."  That  objection 
therefore  was,  that  the  patent  was  bad,  because  the  invention 
described  in  the  letters-patent  and  specification  was  not  new, 
that  there  was  not  any  novelty  in  it;  —  alluding  to  the  rulQ 
of  law,  that  if  any  part  of  that  which  is  claimed  as  a  new 
invention,  was  pot  in  fact  new,  the  patent  would  be  bad* 
First  of  all,  upon  the  construction  of  this  plea,  I  cannot; 
entertain  a  doubt  that  the  terms  ^^  any  new  and  improved- 
machinery,  as  in  the  said  biU  of  complaint  and  the  said  letters- 
patent  and  specification  is  alleged,"  are  to  be  construed  as 
meaning  any  such  machinery  as  is  there  alleged,  apd  in  respect 
of  which  the  patent  is  claimed ;  but  I  apprehend  that  that  does 
not  now  come  before  your  Lordships  for  decision. 

The  two  pleas  having  been  set  down  for  argument,  an 
issue  was  directed,  which  was  afterwards  tried.  No  judgi- 
ment  was  pronounced  on  the  validity  of  the  pleas,  the 
parties  having,  although  it  is  pot  expressed  in  *  terms  *  258 
in  the  order,  thought  it  expedient  to  proceed  to  the 
trial  of  the  truth  of  the  pleas,  not  obtaining  or  asking  the 
judgment  of  the  Court  as  to  the  legality  of  the  pleas,  and  as 
to  how  far  they  raised  the  important  fact.  They  proceeded 
to  a  tiial  accordingly,  and  on  the  trial  the  jury  found  in 
favour  of  the  novelty  and  of  the  usefulness  of  the  invention ; 
but  there  waii  an  indorsement  on  the  po9tea^  which  stated -^-^ 

[216] 


*  258  CASES  IN  THE  HOUSE  OF  LORDS. 

[His  Lordship  read  the  indorsement,  as  before  stated,  p.  250 :] 
—  Now  that  indorsement,  which  is  to  be  taken  as  part  of 
the  information  which  the  Court  was  to  act  upon  as  ascer- 
tained before  the  jury,  states  the  various  distances  at  which 
the  rollers  were  placed  in  the  ordinary  spinning  machines, 
and  states  as  a  fact,  which  cannot  now  be  in  dispute,  ^^  that, 
before  the  granting  of  the  patent,  flax,  hemp,  and  other 
fibrous  substances  were  spun  with  machines  with  slides,  by 
which  the  reach  was  varied  according  to  the  length  of  the 
staple  or  fibre  of  the  article  to  be  spun."  We  have  it  there- 
fore as  a  fact,  now  to  be  assumed  as  true,  that  spinning 
machines  were  constructed  with  rollers,  the  distances  between 
which  varied  according  to  the  substance  to  be  spun. 

Now  all  the  variation  which  the  plaintiff  introduced  into 
the  ordinary  spinning  machine,  which  he  claims  as  his  inven- 
tion, is  fixing  the  rollers  at  2^  inches  distance  from  each  other ; 
and  that  he  states  is  such  an  improvement  to  the  ordinary 
spinning  machine  as  entitles  him  to  be  protected  from  all  the 
rest  of  the  world  against  their  tising  spinning  machines  with 
the  rollers  at  that  distance.  It  is  not,  as  was  argued  at  the 
bar,  one  invention,  namely,  the  macerating  the  flax,  and  using 
the  flax  so  macerated,  with  a  particular  machine.  The  earlier 
part  of  the  invention  he  not  only  does  not  claim  as  against 
the  defendants,  but  does  not  complain  of  the  defend- 
*  259  ants  as  having  *  used  that  which,  in  point  of  fact,  it  is 
quite  clear  they  do  not  so  use ;  and,  in  point  of  fact, 
it  is  quite  clear  that  he  has  not  adopted  that  mode.  Another 
mode  has  been  adopted  of  macerating  the  flax,  and  the  flax 
so  macerated  by  another  process  has  been  used  in  a  machine 
with  rollers  at  the  distance  of  2}  inches. 

If  the  patent  be  good  so  far  as  the  spinning  machine  is 
concerned,  that  is  to  say,  if  the  plaintiff  has  a  right  to  tell  the 
defendants  and  all  the  rest  of  the  world  that  they  shall  not 
use  the  common  spinning  machine  with  rollers  at  2i  inches 
distance,  then  the  existence  of  the  patent  deprives  the  de- 
fendants and  all  the  rest  of  the  world  of  the  right  of  using 
the  ordinary  spinning  machine  in  the  form  in  which  they  had 
a  right  to  use  it  before  the  patent  was  granted.  That  is  not 
the  object  of  the  patent :  if  he  has  discovered  any  means  of 

[  216  ] 


KAY  v.    MARSHALL.  •259 

using  the  spinning  machine  which  the  world  had  not  known 
before,  the  benefit  of  that  he  has  a  right  to  secure  to  himself 
by  means  of  a  patent ;  but  if  this  mode  of  using  the  spinning 
machine  was  known  before,  —  and  the  indorsement  upon  the 
po$tea  states  that  it  was  known  before,  —  then  the  plaintiff 
cannot  deprive  them  of  having  the  benefit  of  that  which  they 
enjoyed  before.  The  indorsement  on  the  postea^  stating  that 
the  rollers  had  been  used  at  a  variety  of  distances  (not  pre- 
cisely specifying  2^  inches,  but  stating  that  the  distances  had 
been  made  to  vary  according  to  the  length  of  the  fibre  to  be 
spun),  appears  to  me  to  establish  a  fact  which  is  of  itself  con- 
clusive against  the  plaintiff.  Some  question  was  raised  at  the 
bar  as  to  whether  the  effect  of  the  maceration  was  to  shorten 
the  fibre :  there  is  no  very  distinct  evidence  on  the  subject,  but 
upon  referring  to  what  has  taken  place  in  the  Court  below,  it 
does  not  appear  that  any  doubt  existed  that  the  effect 
of  the  maceration  was  to  detach  *  one  fibre  from  *  260 
another;  the  substance  consisting  of  a  variety  of 
fibres  of  the  length  of  2|^' inches  each,  which,  when  com- 
bined, constituted  a  compound  fibre  of  considerable  length, 
but  when  detached  by  means  of  maceration  by  the  applica- 
tion of  moisture,  then  each  individual  fibre  was  reduced  to 
the  length  of  2J  inches.  It  does  not  appear  to  me,  however, 
that  this  case  can  depend  upon  this  circumstance,  because 
the  real  use  of  the  spinning  machine,  before  that  process  of 
maceration  was  introduced,  was  this:  a  machine  for  spin- 
ning with  rollers  at  any  distance  at  the  option  of  the  party 
using  it,  or  according  to  the  substance  to  be  spun ;  and  any 
substance  might  be  spun  that  was  capable  of  being  so  spun, 
with  rollers  at  2^  inches  distance,  because  the  fibre  was  of 
that  length,  or  for  any  other  reason ;  that  is  quite  immaterial. 
The  question  is,  whether  it  is  an  innovation,  the  placing  the 
rollers  at  2^  inches  distance  from  each  other ;  but  by  the 
indorsement  on  the  poatea^  we  are  told  that  the  distance  be- 
tween the  rollers  varied  according  to  the  length  of  the  fibre 
of  the  substance  to  be  spun.  Under  these  circumstances,  the 
case  now  being  reduced  simply  to  the  question  whether  the 
construction  proposed  by  the  patent  is  an  improvement  of 
the  spinning  machine,  it  appears  to  me  that  the  judgment  of 
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the  Court  of  Common  Pleas  is  well  founded,  confined  as  it 
is  now  to  that  point ;  and  that  such  a  patent  is  not  valid  in 
point  of  law.  Some  objection  was  made  to  the  course  which 
was  adopted  in  sending  the  case ;  that  is  to  say,  to  the  terms 
in  which  the  case  was  sent.  It  appears  there  is  no  question 
that  the  parties  below  were  willing  to  adopt  the  terms  pror 
posed,  in  order  to  put  an  end  to  the  litigation ;  and  that  the 
Court  therefore  sent  a  case  embracing  the  right  of  the  parties, 

namely,  the  validity  of  the  patent,  confined  to  the  parr 
*261   ticular  point  *  raised.      That  of  itself  would  be  an 

answer  to  the  objection  now  made  to  the  form  in 
which  the  case  waa  sent ;  because  this  House  will  not  permit 
parties,  upon  appeal,  to  raise  an  objection  which  they  did  not 
think  proper  to  raise  before,  and  on  which  they  did  not  obtain 
the  judgment  of  the  Court  below. 

But  even  independeptly  of  that  consideration,  although  the 
terms  of  the  question  for  the  Court  of  Common  Pleas  are  aei 
to  the  validity  of  the  patent,  you  must  take  the  whole  case 
together :  you  have  the  facts  stated  which  raise  the  objectiona 
to  the  validity  of  the  patent,  which  are  contained  in  thQ 
pleas ;  and  these  fact^  are  confined  to  the  question  of  novelty, 
and  to  the  question  of  usefulness.  In  point  of  fact,  therefore, 
although  the  terms  in  which  the  question  is  couched  are 
larger  than  the  plea,  it  is  the  very  same  question  which  was 
raised  before  his  Lordship  the  Master  of  the  Rolls,  —  and 
that  was  the  question  on  which  the  judgment  of  the  Court  of 
Common  Pleas  was  pronounced.  It  does  nothing  more  than 
establish  this  proposition,  that  the  objection  taken  to  the 
patent,  namely,  that  it  was  not  new  and  not  useful  (novelty 
is  the  question  rather  on  which  it  turned),  is  a  good  objec-p 
tion ;  and  that  the  patentee  has  failed  to  show  that  that  for 
which  alone  he  has  claimed  the  patent  is  any  novelty,  apd 
entitles  him  to  the  bcQefit  of  a  patent. 

Lord  Brougham  concurred. 

Ordere4  that  the  appeal  be  dismissed,  with  costs,  and  that 
the  orders  and  proceedings  complained  of  be  affirmed. 
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1841. 

The  Earl  op  Athlone's  Claim. 
Eoidence  of  Marriage. 

• 

Tho  book  kept  at  tl^e  Biitish  ambassador's  hotel  in  Paris,  in  'which  the 
ambassador's  chaplain  makes  and  subscribes  entries  of  all  marriages 
of  British  subjects,  celebrated  by  him,  has  not  the  authenticity  of  an 
English  parish  register.  An  attested  copy  of  an  entry  in  it  is  not 
admissible  to  prove  a  maniage.^ 

June  U,  17,  21,  ia41. 

The  petition  of  the  Right  Hon.  George  Godart  Henry 
de-Reede-de-Ginckell,  Earl  of  Athlone  in  the  peerage  of  Ire- 
land,—  presented  to  the  House  of  Lords  in  May,  1841,  and 
referred  by  the  House  to  the  Lords'  Committees  for  Privi- 
leges to  consider  and  report  thereon,  —  stated  that  in  July, 
1812,  petitioner's  father  made  out  his  claim  to  be  admitted  to 
vote  in  the  election  of  representative  peers  of  Ireland,  and 
died  in  October,  1828,  leaving  the  petitioner,  his  only  son, 
surviving,  who  thereupon  succeeded  to  the  said  title  of  Earl 
of  Athlone ;  and  therefore,  in  virtue  of  that  peerage,  the 
petitioner  claimed  a  right  to  vote  at  the  election  of  peers  of 
Ireland,  to  sit  in  the  Parliament  of  the  United  Kingdom,  and 
to  enjoy  all  other  privileges  incident  to  such  peerage ;  and  he 
prayed  that  his  said  right  might  be  admitted. 

At  the  sitting  of  the  committee,  on  the  14th  of  June, 
1841, 

Mr.  A,  J.  Lewis^  counsel  for  the  petitioner,  after  giving  in 
some  formal  proofe,  in  order  to  prove  the  marriage  of  the 
petitioner's  parents,  offered  to  put  in  an  attested  copy  of  an 
entry  in  the  manuscript  book  kept  at  the  British  ambassador's 

'  See  Lord  Dnfferin  and  Claneboye's  Claim,  2  H.  L.  Cas.  47. 

[219] 


*  262  CASES  IN  THE  HOUSE  OF  LORDS. 

hotel  in  Paris,  purporting  to  be  an  entry  of  their  mar- 
*263   riage  there  on  the  *19th  of  March,  1818,  and  to  be 
signed  by  Dr.  Luscombe,  the  ambassador's  chaplain. 

The  Lord  Chancellor  said,  the  committee  would  not  admit 
an  entry  in  that  book  as  evidence  of  the  marriage ;  it  was  not 
like  a  parish  register,  nor  had  its  authenticity  been  ever  recog- 
nized :  it  would  therefore  be  necessary  to  produce  some  wit- 
ness who  was  present  at  the  marriage. 

Mr.  Lems  observed  that  the  marriage  took  place  twenty- 
three  years  ago,  and  there  was  no  witness  of  it  in  this 
country. 

The  committee  suggested,  that  probably  the  British  ambas- 
sador in  Paris  at  the  time,  or  some  person  attached  to  the 
embassy,  might  remember  the  marriage :  at  all  events  it 
was  incumbent  on  the  petitioner  to  try  to  produce  better 
evidence. 

The  matter*  being  postponed  to  the  17th  of  June,  Lord 
Stuart  de  Rothsay  then  attended;  and  being  sworn  at  the 
table  by  the  Lord  Chancellor,  in  order  to  give  evidence  on 
behalf  of  the  petitioner,  said  he  was  the  British  ambassador 
in  Paris  in  the  year  1818,  and  he  remembered  very  well  the 
late  Earl  of  Athlone,  and  a  lady  whom  he  knew  afterwards  as 
Lady  Athlone,  coming  to  his  hotel  in  the  spring  of  that  year, 
for  the  purpose  of  being  married.  He  remembered  having 
conversed  with  them  in  an  apartment  in  the  hotel :  he  was  not 
present  at  the  marriage,  but  he  had  no  reason  to  doubt  that 
they  were  married  there  that  day. 

The  committee,  being  satisfied  with  that  proof  of  the  mar- 
riage, and  having  before  received  evidence  that  the  petitioner 
was  born  in  November,  1820,  reported  to  the  House  that 
he  had  made  out  his  claim,  and  the  House  resolved  accord- 
ingly- 
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1840. 

William  Foreman  Home  and  Another    .    .    Appellants. 
John  Prinole  and  Others,  Representatives  ' 

of  the   deceased  William  Pringle;   and 

John  Hunter  and  Others,  Representatives 

of  the  deceased  James  Hunter  .... 


Respondents, 


Et  e  Contra. 
Trust.    Duties  and  lAabilities  of  Trustees.     Costs.    Practice. 

Estates  in  Scotland  were  conveyed  by  trust  disposition  to  three  trustees, 
to  collect  and  apply  the  rents  as  therein  mentioned,  with  100/.  a  year 
for  their  trouble,  besides  all  the  necessary  expenses  of  managing  the 
estates ;  and  with  power  to  appoint  and  remove  factors,  pay  their 
salaries,  and  settle  their  accounts  annually ;  and,  within  six  months 
after  clearance  with  the  factors,  to  get  their  own  accounts  approved  by 
an  accountant,  whose  approbation  would  be  a  discharge  to  them ; 
each  being  liable  only  for  his  own  actual  intromissions,  and  no  further 
liable  for  the  factors  than  that  they  should  be  reputed  responsible  at 
the  time  of  their  appointment.  The  trustees  appointed  one  of  them- 
selves to  be  factor,  with  a  salary,  and  he,  though  of  undoubted  respon- 
sibility at  that  time,  afterwards  retained  large  balances  at  the  annual 
settlements  of  accounts  ;  whereon  one  of  the  trustees,  who  was  cashier, 
urged  him  to  pay  up  ;  but  the  balances  against  him  increasing,  both 
trustees,  after  failing  in  their  exertions  to  obtain  payment,  revoked  his 
appointment  as  factor,  and  he  became  bankrupt,  owing  a  large  debt  to 
the  trust  estate. 

Held  by  the  Lords  (affirming  decrees  of  the  Court  of  Session  in  Scotland 
in  an  action  raised  by  the  first  heir  of  entail,  to  whom  the  trustees 
were  bound  to  account  for  their  management) :  — 

Ist.  That  the  appointment  of  one  of  the  trustees  to  be  factor  was  not  of 
itself  such  a  breach  of  trust  as  subjected  the  other  trustees  to  all  the 
consequences  resulting  from  it. 

2dly.  That  there  was  not  such  gross  negligence,  in  the  two  trustees  per- 
mitting the  factor  to  retain  balances,  as  to  subject  them  to  liability  for 
the  ultimate  balance  due  from  him  to  the  trust  estate. 

The  appointment,  by  trustees,  of  one  of  their  number  to  be  factor  to  the 
trust  estates,  would  not  of  itself  make  them  liable  for  his  defaults  ; 
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but  by  80  maldng  him  their  agent  they  would  be  liable  for  his  defaults 
as  agent,  and  not  as  cotrustee,  ia  the  same  way  that  they  would  be 
liable  for  the  defaults  of  any  other  person  whom  they  might  appoint 
to  tHe  office.  The  principle  of  the  rule  is  the  same  in  Scotland  as  in 
England. 

*  265  *  The  mere  fact  of  trustees  allowing  balances  to  remain  against 

their  factor  at  the  annual  settlement  of  his  accounts,  where  it  is 
impossible  to  include  his  whole  receipts  and  payments  for  the  year,  ia 
not  a  breach  of  trust,  or  such  culpable  negligence  as  would  make  them 
liable  for  the  ultimate  balances  due  from  him  to  the  trust :  Secus^  if 
they  assented  to  his  contrivances  to  retain  larger  balances  than  were 
necessary  for  the  management  of  the  trust. 

A  trustee  does  not,  by  being  cashier  to  the  trust  estate,  incur  any  addi- 
tional liability  in  respect  of  its  management  beyond  what  he  was 
subject  to  as  trustee. 

The  rule  of  the  Courts  in  England  preventing  trustees  from  having  any 
office  with  profit  under  the  trust,  or  any  remuneration  for  their  trouble, 
beyond  what  the  trust-deed  allows  them,*  is  so  beneficial,  that  a  differ- 
ent rule  ought  not  to  be  sanctioned  in  Scotland. 

(Qtifl?re,  whether  the  contrary  practice  there  is  not  assumed,  rather  than 
decided,  to  be  legal.) 

A  Court  of  appeal  will  not  entertain  an  appeal  for  costs  alone.' 

(Qucere,  whether  if  a  decree  be  appealed  from  on  the  merits,  it  is  not 
competent  for  the  respondent  to  present  a  cross-appeal  on  the  question 
of  costs.) 

Where  respondents  have  different  defences,  the  House  will  hear  two 
counsel  for  one  on  the  whole  case,  and  two  for  the  other  on  the  points 
wherein  their  defences  differ.* 

January  28,  31,  1840.    June  22,  1841. 

The  question  in  these  appeals  arose  upon  settlements 
executed  by  George  Home,  Esq.,  of  Wedderbnrn,  who,  by  a 
trust  disposition  dated  the  16th  of  July,  1816,  conveyed  his 
estates,  real  and  personal,  including  his  estates  of  Billie  and 
Paxton,  situate  in  Berwickshire,  to  David  Renton,  William 
Pringle,  and  John  Renton,  and  such  persons  as  he  or  thej 
might  assume.  These  trustees  were  empowered  to  act  in 
succession  in  the  order  in  which  they  were  named ;  to  enter 
vassals,  grant  tacks,  and  remove  tenants ;  also  *^  to  name  and 

*  See  Perry  Trusts.  §§  482,  904  et  seq:;  2  Story  £q.  Jur.  §  1268.  But 
in  the  United  States  trustees  are  entitled  to  reasonable  compensation. 
Ferry  Trusts,  §§  432,  917-919,  and  note  (2)  to  §  918. 

«  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1468-1466. 

•  See  Skeffington  v.  Budd,  9  CI.  &  Fin.  242. 
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remove  factors  from  time  to  time,  with  sach  powers,  and 
liable  to  such  diligences,  as  they  shotdd  think  proper ; " 
and  *^  to  give  such  salaries  to  the  factors,  and  gratifications 
to  any  other  persons  employed  in  relation  to  the  premises,  as 
the  said  trustee  or  trustees  shall  think  expedient  at  the  time ; 
and  to  settle  accounts  annually  with  the  said  factors, 
and  upon  *  payment  of  what  shall  be  found  due,  to  *  266 
exoner  and  discharge  them  of  their  intromissions  and 
management;  and  within  six  months  after  each  clearance 
with  the  factors,  the  said  D.  Renton,  W.  Pringle,  and  J. 
Renton,  or  other  trustee  or  trustees  acting  in  the  order 
above  mentioned  for  the  time,  shall  make  up  the  accounts  of 
his  or  their  intromissions  during  the  period  of  the  factor's 
accounts,  and  get  the  same  examined  and  approved  of  by  an 
accountant  of  character  in  Edinburgh ;  and  if  the  account  is 
approved  of  by  the  said  accountant,  such  approbation  is 
hereby  declared  to  operate  as  a  full  exoneration  of  the  said 
trustee  or  trustees  for  their  whole  management  during  the 
currency  of  said  account."  And  it  was  further  provided,  that 
the  said  D.  Renton,  &c.,  or  other  trustee  or  trustees  named 
or  to  be  named,  **  shall  no  ways  be  obliged  to  do  diligence 
otherwise  than  as  he  or  they  shall  think  fit ;  nor  shall  he  or 
they  be  liable  for  omissions,  but  only  for  each  of  them  for 
himself,  and  his  own  actual  and  personal  intromissions ;  nor 
shall  they  be  further  liable  for  their  factors  than  that  they 
shall  be  habit  and  repute  responsible  at  the  time  of  entering 
upon  their  office." 

The  pui-poses  of  the  trusts  were  for  payment  of  the  trus- 
ter's debts,  of  all  public  burdens  affecting  the  said  estates, 
and  of  the  interest  of  all  debts  of  the  truster,  "  and  of  all 
necessary  charges  and  expenses  to  be  disbursed  by  the  said 
trustees  or  their  factors  in  executing  this  trust  right ;  which 
charges  and  expenses  are  to  be  taken  on  the  honest  word  of 
the  acting  trustee  or  trustees  for  the  time,  and  not  to  be  sub- 
ject to  challenge  on  any  account  or  pretext  whatever ;  and 
for  payment  of  such  salaries  and  gratifications  as  the  said 
trustees  shall  give  to  factors,  lawyers,  arbiters,  or 
others,  who  shall  be  employed  *  with  relation  to  the    *  267 
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management  of  this  present  trust,  and  of  the  yearly  sum  ^ 
of  lOOZ.  sterling  as  a  gratification  to  the  acting  trustee  or 
trustees  for  their  trouble  in  the  management ;  it  being  hereby 
declared  that  in  case  there  be  at  any  time  more  than  one 
acting  trustee,  the  said  yearly  sum  of  1002.  sterling  shall  be 
equally  divided  among  the  said  acting  trustees."  The  last 
purpose  of  the  trust  was  for  applying  the  free  residue  of  the 
rents  of  the  estates  in  payment  and  extinction  of  the  whole 
remaining  debts  due  by  the  truster.  And  on  fulfilment  of 
the  whole  purposes,  the  trustees  were  to  denude  and  convey 
over  the  estates  to  the  heirs  of  entail,  nominated  in  a  separate 
deed,  and  to  render  an  account  of  their  intromissions  and  man- 
agement. 

.  A  deed  of  nomination  of  heirs  was  executed  of  the  same 
date  with  the  trust  disposition,  but  was  afterwards  superseded 
by  another  deed  of  nomination  executed  in  favour  of  the  ap- 
pellant. A  supplementary  trust-deed  was  executed  on  the 
16th  of  August,  1819,  recalhng  the  nomination  of  trustees  in 
the  deed  of  1816,  and  conveying  the  estates  to  the  truster 
"  to  and  in  favour  of  William  MoUe,  the  said  William  Pringle, 
and  James  Hunter,  and  to  the  survivor  or  survivors  of  them, 
who  shall  accept,"  and  declaring  ^^  that  a  majority  of  my  said 
trustees,  accepting  and  surviving,  shall  at  all  times  form  a 
qiiorufn  for  executing  the  purposes  of  the  said  trust ;  and  that 
the  said  W.  Molle,  W.  Pringle,  and  J.  Hunter,  as  trustees 
foresaid,  shall  have  the  same  powers,  and  be  subject  to  the 
same  declarations,  conditions,  provisions,  and  reservations,  as 
if  named  and  appointed  as  such  in  grcemio  of  the  foresaid 
trust  right,  to  which  this  supplementary  trust-deed  has  an 
express  relation,  excepting  in  so  far  as  altered  by  these  pres- 
ents." 
*  268  *  On  the  death  of  Mr.  Home  in  January,  1820,  the 
trustees  accepted  the  trust,  and  proposed  to  hold  a 
meeting  in  Edinbui*gh  on  the  17th  of  March.  The  meeting 
took  place  on  that  day,  and  was  attended  by  Molle  and 
Pringle,  and  by  the  appellant,  who  was  the  fii^t  heir  of  en- 
tail under  the  trust  disposition.  He  was  accompanied  by  Mr. 
John  Wauchope,  W.S.,  as  his  legal  adviser.  Hunter,  the 
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other  trustee,  intended  to  be  present  also,  but  he  was  led  by 
a  note  from  the  appellant  to  believe  that  the  meeting  would 
not  be  held  on  that  daj. 

From  the  terms  of  the  settlements  the  appellant  was  en- 
titled to  the  profits  of  the  estate  of  Pazton ;  and  at  this 
meeting  he  proposed  that  he  himself  should  be  appointed  fac- 
tor over  the  other  trust  estate  of  Billie,  the  rents  of  which 
formed  the  principal  trust  fund  for  payment  of  the  truster's 
debts  and  legacies.  It  appeared  to  the  trustees  present  that 
such  an  arrangement  would  be  inconsistent  with  the  views  of 
their  constituent ;  and  on  a  view  of  their  own  situation  and 
duties,  they  declined  to  accede  to  the  proposal.  The  minute 
of  the  meeting  expresses  that  ^^  the  trustees  hereby  appoint 
Mr.  Pringle  to  be  their  cashier;  Mr.  Molle  to  be  factor; 
Messrs.  Molle,  TurnbuU,  &;  Brown,  writers  to  the  signet,  to 
be  agents  in  Edinburgh ;  and  Mr.  Hunter  to  be  agent  before 
the  sheriff,  commissary,  and  other  courts  in  Berwickshire : 
and  they  directed  a  factory  to  be  made  out  in  favour  of  Mr. 
Molle.''  Mr.  Pringle  was  depute-clerk  of  session  in  Edin- 
buigh;  Mr.  Hunter  was  a  writer  in  Dunse,  Berwickshire; 
and  Mr.  Molle  was  the  first  member  of  the  said  firm  of  Molle, 
TurnbuU,  &  Brown,  and  he  was  then  reputed  to  be  a  man 
possessed  of  considerable  property  and  credit.  The  appellant 
was  a  practising  attorney  in  the  town  of  Berwick-upon- 
Tweed,  and  had  the  *  assistance  of  an  experienced  *  269 
practitioner,  Mr.  Wauchope,  and  made  no  objection  at 
the  time  to  the  arrangement.  In  conformity  with  the  resolu- 
tion of  the  meeting,  a  deed  of  factory  in  favour  of  Mr.  Molle 
was  prepared  in  common  form,  taking  him  bound  in  general 
terms,  ^*to  hold  just  compt  and  reckoning  with  us  for  his 
whole  intromissions  in  virtue  hereof,  at  all  times  when  re- 
quired ;  and  shall  make  payment  to  us  or  our  order  of  what- 
ever balance  shall  then  appear  to  be  owing  by  him  to  us,  but 
declaring  that,  in  his  said  accoulits,  the  said  W.  Molle  shall 
have  allowance  of  all  necessary  expenses,  and  of  a  reasonable 
gratification  for  his  trouble  as  factor  foresaid."  Mr.  Hun- 
ter was  a  subscriber  to  the  deed  of  factory.  No  written 
deed  was  executed  appointing  Mr.  Pringle  to  act  as  cashier ; 
that  appointment  rested  on  the  minutes  of  the  meeting.    No 
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salary  was  named  for  either  £actor  or  cashier,  as  the  amount 
of  time  and  labour  required  by  their  respective  o£Sce8  was  not 
then  ascertained.  Afterwards  a  sum  of  1802.  a  year  was  fixed 
by  the  auditor  as  salary  to  Mr.  Molle,  and  502.  a  year  to  Mr. 
Pringle.  No  salary  was  allowed  to  Mr.  Hunter,  but  he  being 
a  writer  at  Dunse,  a  town  contiguous  to  the  estates,  consider- 
able business  fell  to  him  in  the  way  of  bis  profession.  His 
attendance  at  the  meetings  of  the  other  trustees,  held  in 
Edinburgh,  was  dispensed  with  by  them,  except  once  a  year, 
in  order  to  save  to  the  trust  property  the  expense  of  his 
journey.  Mr.  James  Brown,  a  respectable  accoimtant  in 
Edinburgh,  was  appointed,  according  to  the  terms  of  the 
trust-deed,  auditor,  to  examine  and  approve  the  trust  ac- 
counts ;  which  he  did,  on  the  81st  of  December  in  each  year, 
at  a  salary  of  782.  It  appeared,  on  taking  an  account  of  Mr. 
Home's  estate,  after  his  death,  that  his  debts,  liabili- 
*  270  ties,  and  legacies  exceeded  89,0002. ;  *  that  his  mov- 
able and  personal  funds,  —  which  by  his  will,  made 
the  6th  of  August,  1819,  fell  to  be  administered  by  the  three 
trustees  who  were  thereby  appointed  executors, — consisting 
of  arrears  of  rent,  bank  stock,  farm  stock,  furniture,  &c.,  was 
under  20,0002.;  and  that  the  gross  rental  of  the  estate  of 
Billie,  the  principal  trust  estate,  was  between  70002.  and 
80002.  a  year  ;  reduced  by  the  interest  of  the  burdens  affect- 
ing it  to  an  annual  surplus  of  8422.,  applicable  to  the  liquida- 
tion of  the  capital  of  the  debt.  There  were  about  eighty 
tenants  on  that  estate,  from  whom  the  rents  were  not  collected 
without  difficulty. 

The  trust  property  was  administered  by  the  trustees  in  the 
manner  above  described  from  the  year  1820  to  1830,  when 
Mr.  Molle  became  much  embarrassed  in  his  afibirs,  and  was 
declared  a  bankrupt,  then  owing  to  the  estate  a  large  balance 
on  his  accounts  as  factor.  It  appeared  by  the  accounts,  that 
from  the  year  1822  the  balances  were  more  or  less  against  him 
on  the  annual  accounting;  and  from  1828  Mr.  Pringle,  as 
cashier,  had  often  to  press  him  for  payments. 

In  1888,  the  appellant,  as  first  heir  of  entail,  called  to  the 
succession  of  the  estates  of  Billie  and  Paxton,  having  the 
beneficial  interest  in  the  trust,  raised  an  action  of  count  and 
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reckoning  in  the  Court  of  Session  against  the  respondents,  as 
the  respective  representatives  of  the  two  solvent  trustees,  Mr. 
Pringle  and  Mr.  Hunter,  both  of  whom  died  shortly  before. 
The  summons,  after  narrating  the  trust-deeds,  and  the  pro- 
ceedings taken  by  the  trustees,  charged,  "that  instead  of 
nominating  neuti*al  persons  to  be  factors  and  agents,  over 
whom  they  could,  without  delicacy,  exercise  vigilant  and 
impartial  control,  their  very  first  act  as  trustees  was 
to  confer  upon  themselves,  with  large  salaries,  *  the  *  271 
whole  subordinate  offices  of  the  trust,  in  wilful,  cor- 
rupty  and  fraudulent  violation  of  the  clear  intentions  and 
directions  of  the  truster  ;  that  Mr.  ^olle  had  personal  intro- 
missions with  the  trust  funds  to  the  amount  of  about  8000Z. 
a  year,  yet  he  was  not  required  by  the  cotrustees  to  find  any 
security  for  his  management,  nor  did  they  ever  insist  on  pay- 
ment of  the  large  balances  which  they  knew  were  improperly 
retained  by  him,  and  applied  to  his  own  purposes ;  whereby 
they  wilfully  and  purposely  violated  their  duty."  The  sum- 
mons set  forth  extracts  from  letters  by  and  between  Pringle 
and  Hunter,  in  the  years  1829-30,  as  evidence  of  their 
knowledge  then  of  Molle's  misapplication  of  the  trust  propr 
erty ;  "  and  that  at  length  they,  who  had  been  guilty  of  the 
most  gross  and  culpable  negligepce,  and  of  wilful  and  corrupt 
violation  of  their  duties  as  trustees,  began  to  take  serious 
alarm  on  their  own  accounts,  and  deemed  it  prudent  to  recall 
the  factory  granted  to  W.  Molle,  which  they  did  by  letter 
addressed  to  him,  the  29th  of  October,.1830 :  that  on  the  fol- 
lowing day  Molle  intimated  to  Pringle  and  Hunter  that  he 
was  utterly  bankrupt,  and  it  afterwards  appeared  that  he  was 
unable  to  pay  any  dividend  to  his  personal  creditors,  and 
owed  a  balance  of  5729Z.  to  the  trust  estate,  after  unwarrant- 
ably taking  credit  for  about  11,000Z.  for  salaries  and  emolu- 
ments to  trustees,  factor,  cashier,  and  law  agents."  The 
summons  concluded  for  a  decree  against  the  respondents  for 
payment  of  the  said  balance  of  5729Z.,  and  also  of  the  said 
sum  of  11,000Z.  improperly  taken  credit  for  by  the  trustees, 
in  the  name  of  salaries,  and  as  reimbursement  for  discharg- 
ing the  duties  of  trustees,  cashiers,  factors,  and  agents,  &c., 
with  interest  on  both  sums,  ^ince  they  were  respectively 
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*  272   received,  and  for  the  further  payment  of  *  10,000Z.  for 
alleged  malversations  committed  by  the  trustees,  and 
for  a  general  account  of  the  trusts. 

A  preliminary  defence  having  been  made  by  the  respon- 
dents to  the  summons,  on  the  ground  that  Mr.  Milne,  the 
judicial  factor  on  the  estate  of  Billie,  was  not  a  party,  that 
gentleman  was  sisted  as  a  party  pursuer,  by  an  interlocutor 
of  the  Lord  Ordinary  of  the  4th  of  July,  1838. 

The  respondents  severed  in  their  defence  on  the  merits. 
The  representatives  of  Mr.  Pringle  insisted,  first,  that  the 
appellant  was  precluded  from  now  objecting  to  the  appoint- 
ments of  Mr.  MoUe  and  of  his  cotrustee  to  the  ofiSces  held 
by  them  under  the  trust,  inasmuch  as  he  was  present  at  the 
meeting  at  which  they  were  appointed,  and  took  no  objection 
to  them :  secondly,  that  the  action  against  the  respondents 
was  incompetent,  as  Mr.  Pringle  faithfully  performed  his 
duty  as  cashier ;  and  as  a  trustee  he  was  not  liable,  except 
for  his  own  intromissions,  for  which  he  had  accounted :  and 
thirdly,  that  it  was  not  illegal  for  the  trustees,  or  ultra  vires 
under  the  trust,  to  appoint  factors  and  other  officers  to  assist 
in  administering  the  trusts,  and  to  grant  them  suitable  re- 
muneration ;  that  it  was  not  illegal  to  appoint  Mr.  MoUe,  one 
of  the  trustees,  as  factor ;  and  that  he  being  at  that  time  a 
qualified  person  of  high  credit  and  reputation  for  large  prop- 
erty, it  was  not  necessary  to  require  security  from  him  for  the 
faithful  performance  of  the  duties  of  the  office. 

The  respondents,  representatives  of  Mr.   Hunter,  main- 
tained, first,  that  the  appellant  was  barred  from  complaining 
of  Mr.  Hunter's  acquiescence  in  the  appointments  of  the 
factor  and  the  other  agents  in  the  trust,  as  he  had  himself 
been  present  at  their  appointments,  and  not   only 
*  278    concurred   in  them,  but  frequently  *  expressed  his 
approbation  of  the  whole  of  Mr.  Hunter's  conduct  in 
the  trust :  secondly,  that  Mr.  Hunter  completely  and  satis- 
factorily accounted  for  his  own  intromissions  with  the  trust, 
as  appeared  by  the  accounts  audited  before  his  death,  and 
these  respondents  were  ready  to  pay  any  balance  that  might 
be  reported  against  him  by  the  accountant  in  the  remaining 
accounts :  and  thirdly,  that  these  respondents  were  not  liable 
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for  any  deficiencies  in  the  accounts  of  Mr.  Molle  or  Mr. 
Pringle;  1st,  because  of  the  provisions  in  the  trust-deed 
restricting  the  liability  of  the  trustees;  2dly,  because  Mr. 
Hunter  had  not,  as  a  single  trustee,  any  power  to  control  the 
other  two,  being  a  majority ;  and  their  appointment  as  fa'ctor 
and  cashier  being  proper,  and  in  conformity  with  the  trust, 
did  not  imply  a  personal  responsibility  on  a  trustee  consent- 
ing to  their  appointment,  with  reference  to  the  provisions  of 
the  trust-deed  limiting  the  trustees'  liabUity ;  and  Sdly,  be- 
cause, when  Mr.  Molle's  embarrassments  became  known  to 
Mr.  Hunter,  he  made  eveiy  exertion  to  save  the  trust  estate 
from  loss. 

The  two  sets  of  respondents  relied  for  protection  on  several 
clauses  of  the  trust-deed,  as  limiting  the  liability  of  each 
trustee  to  his  own  acts,  suggested  that  the  balances  claimed 
in  the  action  were  much  exaggerated,  and  insisted  that  the 
conclusions  of  the  summons  for  alleged  malversation,  and  for 
a  general  count  and  reckoning  from  the  commencement  of  the 
trust,  were  barred  Vy  the  formal  audits  of  the  accountant 
under  the  trust  up  to  1832. 

A  record  having  been  made  up  and  closed  on  condescend- 
ence and  answers,  the  Lord  Ordinary,  on  the  17th  of  March, 
1836,  after  hearing  counsel  for  all  parties,  pronounced  an 
interlocutor,  in  substance  as  follows :  —  "  Finds,  that 
by  the  settlements  *  of  the  late  George  Home,  William    *  274 
Molle,  writer  to  the  signet,  the  late  William  Pringle, 
and  the  late  James  Hunter,  were  appointed  trustees  for  carry- 
ing those  settlements  into  effect:  that  on  the  17th  of  March, 
1820,  being  the  first  meeting  of  the  said  trustees  after  the 
truster's  death,  Molle  was  appointed  factor,   and  Pringle 
cashier,  each  with  a  salary,  in  addition  to  the  sum  allowed 
them  by  the  trust-deed  for  their  trouble  in  the  management : 
that  in  virtue  of  this  appointment,  Molle  had  large  intro- 
missions with  the  rents  of  the  trust-estate :  that  from  Decem- 
ber, 1822,  large  annual  balances  were  due  by  the  factor  on 
his  intromissions,  and  were  never  fuUy  paid  up:  that  the 
management,  in  terms  of  the  above-mentioned  appointments, 
continued  until  the  29th  of  October,  1830,  when  the  said 
tactoTy  was  recalled  by  the  cotrustees,  Pringle  and  Hunter : 
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that  on  the  following  day  the  bankruptcy  of  Molle  was 
declared,  and  that  a  large  balance  was  then  due  by  Molle,  as 
factor  to  the  trust  estate,  amounting,  according  to  the  pur- 
suers' statement,  to  the  sum  of  51291,  sterling :  finds,  that 
the  object  of  the  first  conclusion  of  the  summons  is  to  fix 
Upon  the  defenders,  the  representatives  of  Pringle  and  Hun- 
ter, a  liability  for  the  said  balance :  finds,  that  Pringle  being 
not  only  a  trustee,  but  having  been  appointed  cashier,  with 
an  additional  salary,  undertook  in  that  double  character  the 
special  duty,  and  had  the  special  means  of  superintending 
and  controlling  the  actings  and  the  accounts  of  the  factor  and 
cotrustee,  MoUe:  finds  it  established  by  the  documents  in 
process,  that  Pringle  was  apprised  of  the  factor's  irregularity 
in  faiKlig  to  pay  up  and  account  for  the  annual  balances  of 
his  intromissions:  that  Pringle,  though  thus  aware  of  the 
factor's  violation  of  his  duty,  took  no  steps,  either  by 
•  275  requiring  caution,  or  insisting  for  payment,  *  or  recall- 
ing the  factory,  for  securing  the  trust  estate  againsir 
the  consequences  of  the  irregularities  of  the  factor,  of  which 
he  was  so  cognizant:  finds,  that  in  these  circumstances, 
Pringle  did  incur  a  liability  for  the  loss  ultimately  occasioned 
to  the  trust  estate  by  the  failure  of  the  said  factor :  there- 
fore, finds  the  defenders,  the  representatives  of  Pringle,  liable 
for  the  balance  due  by  Molle  as  factor,  and  appoints  the  case 
to  be  called,  that  this  balance  may  be  precisely  ascertained, 
but  assoilzies  the  said  representatives  from  the  other  con- 
clusions of  the  libel:  and  in  regard  to  the  defenders,  the 
representatives  of  Hunter,  assoilzies  them  from  the  whole 
conclusions  of  the  libel,  and  finds  them  entitled  to  their 
expenses,  &c.  (a) 

(a)  From  a  note  added  by  the  Lord  Ordinary  to  the  interlocutor, 
and  printed  in  the  cases  laid  before  this  House,  we  take  the  following 
extracts  :  — 

"  Ist.  Considering  the  large  discretionary  powfers  conferred  by  the 
trust-deed  on  the  trustees,  in  regard  to  the  expenses  of  management,  the 
Lord  Ordinary  sees  no  ground  for  questioning  the  amount  of  the  salaries 
allowed  to  the  cashier,  factors,  or  agents.  As  to  the  appointment  to 
those  offices  of  persons  holding  the  situation  of  trustees,  he  has  to  observe, 
that  the  impropriety,  inexpediency,  and  hazard  of  such  a  course,  is  well 
exemplified  in  the  prescht  case.     Considering  the  evident  consequences  of 
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•  The  respondents,  the  representatives  of  Mr.  Prin-  *  276 
gle,  presented  to  the  first  division  of  the  Court  a 

Buch  nominations,  by  which  the  interest  of  the  same  indiyidual  as  an 
officer  under  the  trost  may,  and  m  many  cases  must  be,  placed  in  opposi- 
tion to  his  duty  as  trustee,  much  might  be  said  against  their  legality. 
But  taking  into  yiew  the  notoriety  of  the  practice,  and  the  extent  to 
which  it  has  been  carried  m  this  country,  without  any  attempt  to  chal- 
loige,  the  Lord  Ordinary  does  not  consider  himself  warranted  in  sustain- 
ing this  drcumstance,  as  a  substantiye  objection  to  the  trust  management. 

*'  2dly.  In  regard  to  the  conclusion  for  '  malversations '  committed  by 
the  trustees,  it  must  be  at  once  dismissed,  as  the  record  contains  no  specific 
statements  of  any  malversations  requiring  further  inquiry. 

*^  3dly.  The  same  remark  applies  to  the  general  conclusion  for  account- 
ing. The  whole  accounts,  audited  by  an  aocoimtant  of  character,  are 
now,  and  have  been  from  the  beginning,  in  process,  and  there  is  no 
objection  to  any  of  the  articles  of  them,  except  those  connected  with  the 
balance  due  by  the  factor.  Indeed,  from  what  took  place  at  the  debate, 
that  appears  to  the  Lord  Ordinary  to  form  substantially  the  only  ground 
of  dispute  between  the  parties  ;  and  in  regard  to  it,  he  has  found  it  neces- 
sary to  make  a  material  distinction  between  the  case  of  Mr.  Hunter  and 
that  of  Mr.  Pringle.  Against  the  former  and  his  representatives,  the 
claim  seems  to  be  groundless.  Mr.  Hunter,  though  a  trustee,  was 
allowed  little  or  no  share  of  the  management.  He  was  resident  in  Ber- 
wickshire, and  acted  as  the  country  agent  of  the  trust.  Mr.  Pringle  and 
Mr.  Molle,  the  other  two  trustees,  resided  in  Edinburgh;  being  a  quorum, 
they  had  the  means  of  carrying  on  the  management  without  requiring  the 
presence  of  Mr.  Hunter  at  their  meetings  ;  and  the  inference  fairly  to  be 
drawn  from  the  correspondence  is,  that  they  were  not  disposed  to  admit 
him  into  the  management  further  than  was  absolutely  necessary.  Ac- 
cordingly, the  Lord  Ordinary  is  satisfied,  on  a  perusal  of  the  documents, 
that  Mr.  Hunter  was,  from  the  year  1822,  entirely  in  the  dark  as  to  the 
true  state  of  the  factor's  accounts,  and  the  continued  balances  allowed  to 
remain  in  his  hands.  It  also  appears,  that  from  the  5th  of  February, 
1829,  he  made  constant  attempts,  though  unsuccessfully,  to  get  access  to 
those  accounts,  and  it  was  not  until  the  end  of  September,  1830,  that  they 
were  put  into  his  hands.  From  that  time  he  did  every  thing  in  his 
power  to  obtain  payment  from  Mr.  Molle  ;  and,  indeed,  it  is  to  his  exer- 
tions that  the  ultimate  recall  of  the  factory  may  be  ascribed.  In  these 
circumstances,  considering  the  exuberant  confidence  reposed  in  the  trus- 
tees by  the  trust-deed,  the  reliance  Hunter  was  fairly  entitled  to  place  in 
the  acting  quorum  of  the  trustees,  Pringle  and  Molle,  two  professional 
persons  of  the  first  respectability,  the  backwardness  of  those  gentlemen 
to  communicate  with  Hunter,  his  ignorance  of  the  factor's  balances,  and 
his  anxiety  and  activity  from  the  moment  his  suspicions  were  roused  and 
his  attention  called  to  the  matter,  the  Lord  Ordinary  must  hold  that  Mr. 
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*277  *  reclaiming  note  against  this  interlocutor;  and  the 
appellants  did  the  same  against  that  part  of  it  which 
awarded  expenses  to  Mr.  Hunter's  representatives.  Upon  this 
latter  note  the  Lords  of  the  first  division  pronounced  an  inter- 
Hunter  and  his  representatives  are  fully  entitled  to  the  benefit  of  the  pro- 
tecting clauses  of  the  trust-deed.  And  upon  all  these  grounds,  he  has 
thought  himself  bound  to  Award  expenses  to  them. 

**  The  case  of  Mr.  Pringle  is  very  different,  though  in  one  particular, 
viz.,  the  fairness  and  good  faith  of  his  actmgs,  his  character  stands  per- 
fectly unimpeached.  The  whole  charges  made  against  him  in  the  summons, 
of  wilful  violation  of  his  duty,  and  corrupt  connivance  at  the  dilapidation 
of  the  trust-funds,  appear  to  be  utterly  without  foundation.  At  the 
same  time,  the  Lord  Ordinary  is  compelled  to  hold  that  there  was  such  a 
constructive  violation  or  neglect  of  his  duty  as  to  render  him  liable  for 
the  consequences.  It  is  true  that,  by  the  trust-deed,  the  trustees  are  pro- 
tected from  any  further  liability  for  their  factor,  than  that  he  shall '  be 
habit  and  repute  responsible  at  the  time  of  entering  upon  office ; '  and  it 
also  appears  that  Mr.  MoUe  was  habit  and  repute  responsible,  not  only  at 
the  time  of  entering  upon  his  office,  but  until  a  very  short  time  indeed 
before  the  public  declaration  .of  his  bankruptcy.  But  the  present  case, 
like  every  other  of  the  kind,  must  depend  upon  its  special  circumstances. 
Here,  Mr.  Pringle  was  not  merely  a  trustee  receiving  the  allowance 
granted  by  the  truster ;  he  was  the  cashier,  appointed  by  himself  and 
his  cotrustees,  with  an  additional  salary.  It  was  his  duty,  and  he  had 
the  power,  to  ascertain  the  state  of  the  factor's  accounts,  and  to  restrict 
his  balances  within  a  reasonable  amount.  The  cashier,  whose  province 
it  was  to  collect  and  apply  the  trust-funds  to  the  proper  purposes  of  the 
trust,  was  bound  to  inquire,  and  to  know  how  the  factor's  accounts  stood. 
It  is  proved  by  the  documents  in  process  that  he  did  know,  and  that  the 
irregularity  of  the  large  balances  retained  by  the  factor  was  repeatedly 
noticed  by  the  accountant.  Mr.  Pringle 's  case,  then,  is  not  merely  that 
of  a  trustee  relying  on  the  circumstance  of  a  factor  being  habit  and  re- 
pute responsible  ;  for  he  as  cashier  had  the  means  of  knowing,  and 
knew,  that  MoUe  was  in  the  habitual  violation  of  his  duty  as  factor.  Mr. 
Pringle'  having  that  information,  neither  required  caution,  nor  communi- 
cated the  matter  to  his  cotrustee,  Mr.  Hunter,  for  the  purpose  of  recalling 
the  factor  ;  but  knowing,  at  the  end  of  the  year  1829,  the  lai^e  balance 
in  the  account  of  that  year  due  t)y  the  factor,  he  allowed  him  to  go  on 
collecting  the  rents  for  the  year  1830  ;  thus  increasing  the  balance  to  a 
great  amount,  if  not  to  the  sum  concluded  for.  There  is  no  reason  to 
doubt  that  this  conduct  of  Mr.  Pringle  proceeded  from  an  ill-founded 
reliance  on  MoUe's  solvency,  and  from  a  reluctance  to  take  strong  mea- 
sures against  a  person  with  whom  he  was  on  a  footing  of  intimacy.  The 
consequences  of  this  mistaken  confidence  must  be  borne  by  him,  and  not 
by  the  trust  estate." 
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locutor  on  the  30th  of  November,  1837,  recalling  that  part  of 
the  Lord  Ordinary's  interlocutor,  and  finding  no  expenses  due 
to  either  party.  On  the  same  day  their  Lordships  pronounced 
another  interlocutor  on  the  reclaiming  note  of  Mr.  Pringle's 
representatives,  and  thereby  recalled  so  much  of  the  Lord 
Ordinary's  interlocutor  as  they  reclaimed  against,  and  assoil- 
aded  them  from  the  conclusions  of  the  libel,  and  decerned ; 
but  found  no  expenses  due  to  either  party,  (a) 

The  appellants  in  the  original  appeal  submitted  to  the 
review  of  this  House  as  well  the  Lord  Ordinary's  *  inter-    *  278 
locutor  as  the  two  interlocutors  of  the  first  division  of 
the  Court,  in  so  far  as  they  assoilzied  the  respondents  from  the 
conclusions  of  the  libel. 

The  respondents,  both  sets,  severally  appealed  against  so 
much  of  the  interlocutors  as  refused  them  their  expenses. 

ASir  Frederick  Pollock  and  Mr.  Knight  Bruce^  for  the  appel- 
lants. —  The  appointment  of  Molle,  one  of  the  trustees,  to  the 
office  of  factor  was  unwarranted  and  illegal,  and  a  violation 
of  duty  on  the  part  of  his  cotrustees.  To  appoint  a  trustee 
to  an  office  with  a  salary,  in  the  management  of  the  trust, 
especially  where  the  truster  has  named  a  remuneration  for 
the  trustees'  time  and  trouble,  would  not  be  for  a  moment 
permitted  by  the  Courts  of  Equity  in  England.  Mobinson  v. 
Pett,  (6)  Ayliffe  v.  Murray^  (c)  Brocksopp  v.  Barnes^  (d) 
Sheriff  v.  Ace.  (e)  The  law  of  Scotland  does  not  differ  in 
respect  of  breaches  of  trust  from  the  law  of  England.  York 
Bmldings  Company  v.  Mackenzie^  (jg')  Sym  v.  Charles^  (A) 
Moffatt  V.  Mobertsonj  (%)  Ainslie  v.  Cheape^  (i)  Blair  v.  Pat- 
terson. (0  Those  trustees,  or  their  representatives,  are  re- 
sponsible for  aU  the  losses  the  trust  estate  may  have  sustained 
by  their  negligence.  The  Charitable  Corporation  v.  Sutton,  (m) 
The  claims  of  immunity  in  the  trust-deed,  relieving  the  trus- 

(a)  16  Duiil.  B.  &  M.  161 ;  and  10  Scot.  Jar.  No.  8,  p.  117. 
(6)  3  P.  Wms.  249.  (c)  2  Atk.  68. 

(d)  5  Madd.  90.  \e)  4  Russ.  83. 

(g)  9  Fac.  Coll.  13  Nov.  1795.         {K)  8  Sh.  &  D.  741. 
(t)  12  Sh.  &  D.  369.  (ik)  13  Sh.  &  D.  417. ' 

(0  14  Sh.  &  D.  361.  (m)  2  Atk.  406. 
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tees  from  liability  for  factors  who  ^*  were  habit  and  repute 
Bolyent  at  the  time  of  their  appointment,"  or  for  omissions, 
or  intromissions,  except  for  each  trustee's  own  actual  intro- 
missions, do  not  apply  to  acts  of  the  trustees  which 
*  279  are  not  sanctioned  by  the  *  trust-deed,  but  are  beyond 
the  powers  conferred  by  it.  It  is  said  the  law  and 
practice  in  Scotland  is  very  indulgent  to  trustees,  but  the 
only  decided  case  that  can  be  referred  to  as  countenancing 
such  an  appointment  as  those  of  MoUe  and  Pringle  is  that  of 
Lady  Montgomerie  v.  WaucKope  (a) ;  which,  on  being  ex- 
amined, will  be  found  to  haye  been  a  case  of  a  special  nature, 
and  in  which  the  question  of  the  legality  of  appointing  a 
trustee  to  the  office  of  factor  was  not  decided. 

It  \&  not  an  available  defence  for  the  respondents  to  say  that 
the  appellants  are  barred  from  insisting  now  on  any  objection 
to  the  appointment  of  MoUe  to  be  factor,  on  the  ground  that 
Mr.  Home  did  not  make  the  objection  at  the  time  the  appoint- 
ment took  place.  This  action  was  not  brought,  or  the  relief 
sought  for  Mr.  Home's  personal  benefit,  but  for  the  benefit  of 
the  trust  estate,  and  all  the  persons  interested  in  it ;  and,  as 
against  the  judicial  factor,  the  other  party  to  the  action,  and 
who  represents  the  trust  estate,  no  plea  of  personal  objection 
to  Mr.  Home,  on  account  of  his  acquiescence  in  the  appoint- 
ment, can  be  maintained. 

But  even  if  it  were  competent  to  trustees  in  ordinary  cases 
to  appoint  one  of  their  number  to  the  office  of  factor,  in  this 
case  the  terms  of  the  trust-deed  showed  it  to  have  been  the 
truster's  intention  that  the  factors  and  other  officers  to  be 
appointed  by  the  trustees  over  the  estate  were  to  be  third 
parties,  to  whom  the  trustees  were  to  be,  as  it  were,  adverse 
parties,  exercising  over  them  a  jealous  vigilance  and  check, 
by  which  the  interests  of  the  trust  estate  were  to  be  protected 
and  saved  from  the  risk  of  loss.  They  had  ^^  power 
*280  to  name  and  remove  factors  from  time  to  *time,'* 
and  they  were  "  to  settle  accounts  annually  with  the 
said  factors."  It  was  by  them  that  the  truster  intended  that 
the  factor's  accounts  should  be  settled  and  audited.    It  was 

(a)  13  Fac.  Coll.  4  June,  1822. 
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never  intended  by  the  truster  that  the  factor,  whom  the  trus- 
tees were  to  call  to  account  in  the  manner  prescribed  by  the 
trust-deed,  should  be  one  of  themselres.  By  the  appoint^ 
ment  of  Pringle  to  be  cashier  at  the  same  time  that  MoUe  wad 
appointed  factor,  a  majority  of  the  trustees  was  disqualified 
&om  exercising  any  check  over  the  system  by  which  those 
officers  were  to  be  kept  to  their  duty.  They  neutralized  any 
control  by  the  remaining  trustee.  Had  other  persons  been 
appointed  to  these  offices  they  would  be  required  to  find 
security.  It  was  impossible  to  maintain  that  Mr.  Pringle 
was  not  responsible  for  the  factor's  defalcations;  for,  as 
cashier,  he  must  have  known,  and  it  is  evident  from  the  cor- 
respondence that  he  did  know,  that  large  balances  were 
retained  and  misapplied  by  the  factor.  Both  Hunter  and 
Pringle,  as  trustees,  were  liable  for  MoUe's  deficiencies  as 
factor.  They  were  bound  to  have  an  annual  settlement  and 
clearance  of  accounts  with  him.  That  was  a  condition  an- 
nexed by  the  trust-deed  to  the  power  thereby  conferred  on 
them,  of  appointing  factors.  Hunter,  as  well  as  Pringle,  was 
guilty  of  gross  neglect  of  his  duty  in  allowing  the  balances 
to  accumulate  in  the  hands  of  MoUe,  the  factor,  contrary  to 
the  explicit  directions  of  the  trust-deed.  Hunter  was  liable 
for  MoUe's  balance  as  factor,  in  respect  that  the  trust-deed 
did  not  authorize  the  appointment* of  a  cashier;  that  the 
appointing  one  was  therefore  a  deviation  from  the  arrange- 
ments of  the  trust-deed  ;  that,  assuming  that  it  was  the  duty 
of  the  cashier  to  look  after  the  factor,  and  regularly  to  col- 
lect the  rents  from  him,  a  new  system  was  introduced 
into  the  *  trust,  and  a  different  check  placed  upon  the  *  281 
factor  from  that  which  was  contemplated  by  the  truster ; 
that  having  adopted  this  course,  it  was  incumbent  on  Hantet 
to  take  care  that  the  system  thus  chalked  out  and  established 
for  the  management  of  the  trust  affairs  should  be  made  to 
work,  and  that  the  check  so  introduced  upon  the  factor  acted 
efficiently,  and  did  not  become  worse  than  useless.  While  by 
the  failure  of  the  cotrustees  and  their  cashier  regularly  to 
call  Molle  to  account  as  factor,  and  by  his  supervening  bank^ 
ruptcy,  the  trust  estate  has  sustained  great  loss,  Pringle  and 
Hunter  have  been  allowed  to  take  credit  in   their   trust 
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accounts  for  their  allowances  as  trustees,  and  for  the  salaries 
of  Pringle  as  cashier,  and  MoUe  as  factor.  Even  although 
they  must  be  found  responsible  for  MoUe's  deficiencies,  still, 
looking  to  their  neglect  of  duty,  they  are  not  entitled  to  any 
of  the  foresaid  sums  as  credits  in  accounting  for  the  trust 
funds. 

As  to  the  cross  appeals  presented  by  the  representatives  of 
Mr.  Pringle  and  Mr.  Hunter,  they  are  incompetent,  inasmuch 
as  they  are  appeals  solely  on  the  question  of  costs,  which  are 
not  entertained  by  any  Court  of  appeal. 

TTi^  Lord  Advocate  and  Mr.  Pemlerton  appeared  for  the 
representatives  of  Mr.  Pringle.  Sir  William  Follett^  and  Mr, 
Buchanan^  of  the  Scotch  bar,  appeared  for  the  other  respon- 
dents. 

• 

The  Lord  Advocate  wished,  before  he  opened  the  case  of 
his  clients,  to  be  informed  whether  the  House  would  hear  the 
four  counsel,  two  for  each  set  of  respondents,  or  lay  down  a 
rule  to  hear  fewer. 

The  Lord  Chancellor  said,  if  their  defences  are  the  same, 
the  rule  of  the  House  is  to  hear  only  one  counsel  for  each 
party,  or  two  for  one  party. 

♦  282  *  Sir  W.  FolleU.  —  Thb  House  would  please  to  ob- 
serve, that  the  judgments  brought  under  their  Lord-- 
ships'  review  were  different,  as  applied  to  the  two  classes  of 
respondents.  He  would  promise  for  himself  and  his  friend 
Mr,  BiLchanan  not  to  repeat  for  their  clients  any  defence  that 
should  be  urged  by  the  Lord  Advocate  or  Mr,  Pemlerton  for 
the  respondents,  for  whom  they  appeared. 

The  Lord  Chancellor.  —  The  House  hears  only  OQe  coun- 
sel for  each  party,  where  the  defence  is  the  same  for  both 
parties.  Of  course  the  House  cannot  know  whether  the 
defence  is  the  same,  or  different,  until  counsel  are  heard. 
The  counsel  know  beforehand  whether  there  is  any  differ- 
ence. 
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Sir  TT.  Follett  said  he  thought  there  was  a  difference. 

The  Lord  Chancellor.  —  In  that  case,  and  on  the  under- 
taking not  to  repeat  for  one  class  of  respondents  what  shall 
he  urged  for  the  others,  the  House  will  hear  two  counsel  for 
each  class. 

The  learned  counsel  then  argued  generally  that  there  was 
nothing  illegal  in  the  form  in  which  the  trustees  administered 
the  trust  property :  that  the  English  cases  cited  for  the  ap- 
pellants had  no  application :  that  the  law  and  usage  of  Scot- 
land respecting  the  appointment  of  trustees  to  offices  under 
the  trust,  with  salaries,  were  quite  different  from  the  practice 
in  England ;  and  they  referred  to  the  case  of  Lady  MonU 
gomerie  v.  Wauehope^  (a)  in  which  they  said  Lord  Eldon 
recognized  the  difference  between  the  practice  in  the  two 
countries.  They  also  cited,  among  other  cases  to  the  same 
effect,  Dalrymple  v.  Murray^  (6)  Ainalie  v.  Cheape^  ((?)  and 
Cowan  V.  Crawford.  (<Z)  They  contended  that,  by 
virtue  of  the  *  protecting  clauses  in  the  trust-deed,  *  283 
each  trustee  was  responsible  only  for  his  own  '^  actual 
and  personal  intromissions,*'  and  no  further  '^  liable  for  the 
£Etctors  than  that  they  shall  be  habit  and  repute  responsible  at 
the  time  of  entering  upon  their  office : ' '  that  Mr.  MoUe  came, 
at  the  time  of  his  appointment,  fully  within  that  description, 
no  one  had  questioned ;  for  his  intromissions  he  or  his  repre- 
sentatives were  liable :  that  the  other  trustees  had  accounted 
for  the  whole  of  the  moneys  which  came  to  them,  had  been 
ascertained  by  the  unchallenged  reports  of  the  accountant ; 
and  that  the  action  resolved  itself  into  an  action  for  account- 
ing against  trustees,  and  they  had  accounted. 

In  support  of  the  cross  appeals  it  was  submitted,  that 
although  an  appeal  solely  for  costs  is  not  competent,  yet 
when  interlocutors  are  brought  up  to  be  reversed  on  the 
merits,  it  is  then  open  to  the  party  who  succeeded  on  the 
merits  to  complain  of  so  much  of  the  interlocutors  as  deprived 

(a)  4  Dow,  129.  (b)  Fac.  CoU.  4  Aug.  1784. 

(c)  18  Sb.  &  D.  417.  (d)  Fac.  Coll.  18  May,  1836. 
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him  of  costs ;  that  it  is  a  general  rule  in  all  the  Coorts  that 
the  party  who  succeeds  on  the  merits  is  held  entitled  to  his 
costs ;  and  so  thought  the  Lord  Ordinary,  as  when  he  held 
Hunter's  representatives  assoilzied  from  the  conclusions  of 
the  action,  he  awarded  them  their  costs.  The  Court  of  Ses- 
sion, however,  though  it  held  the  representatives  of  both  the 
trustees  entitled  to  a  decree  on  the  merits,  gave  neither  of 
them  their  costs.  The  respondents  in  this  case  were  put  to 
enormous  expenses  in  defending  the  deceased  trustees  and 
themselves  from  the  unfounded  calumnies  contained  in  the 
summons.  Nothing  occurred  in  the  course  of  the  cause  to 
deprive  the  respondents  of  their  just  claim  to  their  costs. 
The  counsel  for  Hunter's  representatives  insisted   that, 

whatever  blame  might  attach  to  Pringle,  Mr.  Hunter 
*  284    *  was  not  at  all  liable,  as  he,  residing  in  the  country, 

was  not  invited  to  attend  the  meetings  of  the  other 
trustees.  He  did  not  take  any  office  in  the  trust,  nor  was  he 
present  when  his  cotrustees  were  appointed  to  such  offices. 
It  did  not  appear  that  he  had  any  knowledge  of  the  misappro- 
priation of  the  trust  funds  by  the  factor  until  1830,  and  then 
he  exerted  himself  to  force  payment  of  the  balances ;  and 
when  his  exertions  failed,  he  obtained  a  recall  of  the  appoint- 
ment of  the  factor. 

June  22,  1841. 

The  Lord  Chancellor.  —  It  appears  in  this  case  that  by 
the  first  deed  of  the  16th  of  July,  1816,  George  Home  dis- 
posed and  made  over  his  estates  to  and  in  favour  of  three 
trustees,  David  Renton,  William  Pringle,  the  respondent, 
and  John  Renton,  who  were  to  execute  and  manage  the  trust 
in  succession,  without  the  interference  of  the  others ;  and  it 
was  provided,  amongst  other  things,  that  they  should  have 
power  to  name  and  remove  factors  from  time  to  time,  with 
such  powei*s,  and  liable  to  such  diligence,  as  the  trustee  or 
trustees  should  think  fit,  and  to  pay  such  factors  such  salaries 
as  they  should  see  fit,  and  to  settle  accounts  annually  with 
such  factors,  and,  upon  payment  of  what  should  be  found 
due,  to  exonerate  the  factors ;  and  within  six  months  after 
each  clearance  with  the  said  factors  to  make  up  their  own 
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accounts,  and  to  get  the  same  approved  by  an  accountant  of 
character  in  Edinburgh  ;  and  if  such  accounts  should  be  ap- 
proved by  the  said  accountant,  such  approbation  was  to 
operate  aa  a  full  exoneration  of  the  trustee  or  trustees  during 
the  currency  of  such  account ;  and  it  was  provided  that  such 
trustees  should  nowise  be  obliged  to  do  diligence,  otherwise 
than  as  they  should  think  fit,  nor  should  be  liable  for 
any  omission,  but  only  each  *  of  them  for  himself,  and  *  285 
his  owD  actual  and  personal  intromissions ;  nor  should 
they  be  further  liable  for  their  factors  than  that  they  should 
be  ^^  habit  and  repute  responsible  at  the  time  of  entering  upon 
their  oflBce/' 

Amongst  other  trusts  for  the  application  of  the  income  was 
the  payment  of  the  yearly  sum  of  1002.,  as  a  gratification  to 
the  acting  trustee  or  trustees  for  their  trouble  in  the  manage- 
ment. The  trusts,  it  appears,  only  affected  the  rents,  which 
were  to  be  applied  in  payment  of  the  debts  and  obligations  of 
the  truster,  and  of  the  interest  of  charges  and  public  burdens 
and  repairs ;  and  the  residue  was  to  be  applied  in  payment  of 
all  remaining  debts  of  the  truster ;  and  upon  ftilfilment  of  all 
the  purposes  of  the  trust,  the  trustees  were  to  convey  to  the 
party  entitled  under  another  deed,  by  virtue  of  which  the 
pursuer  is  entitled  to  the  estate  as  first  heir  of  entail  for  him- 
self and  the  heirs  whatsoever  of  the  estate,  to  whom  the 
trustees  are  to  account  for  their  intromissions  and  manage- 
ment. 

By  another  deed,  dated  the  6th  of  August,  1819,  Greorge 
Home  appointed  William  Molle,  William  Pringle,  and  James 
Hunter  trustees,  in  place  of  those  named  in  the  former  deed, 
but  with  a  declaration  that  the  majority  should  be  a  quorum 
for  executing  the  trusts,  and  not  in  other  respects  altering 
the  provisions  of  the  former  deed. 

Soon  after  the  trustee's  death  in  1820,  the  trustees  met, 
and,  Mr.  Home  the  pursuer  being  present,  appointed  William 
Molle  to  be  factor,  with  a  salary  of  1801.  per  annum,  and  Wil- 
liam Priugle,  cashier,  with  a  salary  of  50Z.  per  annum ;  and 
on  the  22d  of  March,  1820,  a  regular  deed  of  factory  was 
granted  to  Molle  accordingly. 

*  The  real  question  in  the  canse  is  as  to  the  liability   *  286 
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of  Pringle  and  Hunter  for  the  sum  due  from  MoUe  as 
trustee  or  factor  at  the  time  of  his  insolvency  in  October, 
1830 ;  and  the  grounds  upon  which  the  charge  is  sought  to 
be  maintained  are  principally,  first,  that  the  appointment  of 
one  of  the  trustees  to  be  factor  was  of  itself  a  breach  of  trust, 
and  subjected  the  parties  to  it  to  all  the  consequences  result- 
ing from  it ;  and  secondly,  that  there  was  such  gross  negli* 
gence  in  ^Pringle  and  Hunter  in  permitting  MoUe  to  keep 
balances  in  hand,  as  to  subject  them  to  liability  for  the  bal- 
ance due  from  him.  Such  at  least  are  the  points  into  which 
the  claims  of  the  pursuers  are  to  be  resolved,  and  which  it  is 
important  to  keep  separate  in  order  to  come  to  a  right  under- 
standing of  the  principles  of  law  applicable  to  this  case  ; 
which  has  not,  I  think,  been  sufficiently  done  in  some  of  the 
proceedings. 

As  to  the  first,  it  is  said  that  there  is  a  difference  between 
the  law  of  England  and  of  Scotland.  In  England  the  ap- 
pointment by  trustees  of  one  of  their  body  to  act  exclusively 
in  any  part  of  the  trust,  under  the  authority  of  all,  would,  as 
to  the  others,  have  the  efiFect  of  making  the  trustees  appoint- 
ing responsible  for  the  acts  of  the  one  appointed;  that  is, 
they  could  not  treat  acts  done,  or  sums  received,  by  such 
appointee,  in  the  character  so  conferred  upon  him,  as  the 
acts  or  receipts  of  a  cotrustee  for  which  they  as  cotrustees 
would  not  be  liable,  but  as  acts  and  receipts  of  their  agent, 
for  which  they  would  or  would  not  be  liable,  as  there  might 
be  proof  of  culpable  neglect  in  their  dealings  with  such 
agent.  The  allowance  of  a  salaiy  to  such  appointee  would 
clearly  be  a  breach  of  trust,  and  would  therefore  be  disal- 
lowed ;  but  it  is  said  that  the  practice,  if  not  the  law, 
*  287  of  Scotland,  *  sanctions  such  appointment;  and  the  case 
of  Montgomerie  v.  Wauchope  (a)  is  referred  to  in  proof 
of  that  proposition.  Nothing  was  decided  in  that  case  upon 
that  point,  but  the  Judges  stated  that  such  appointments 
were  not  inconsistent  with  the  law  of  Scotland,  and  that  a 
trustee  appointed  by  his  cotrustees  was  entitled  to  the  usual 
remuneration  of  an  agent  or  cashier.    This  is  the  real  ques- 

(a)  Fac.  Coll.  June  4, 1822. 
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tion,  because  it  is  not  necessary  to  hold  that  the  appointment 
is  illegal  in  order  to  maintain  the  principle  that  the  party 
who,  having  accepted  the  office  of  trustee,  which,  unless 
otherwise  provided  for  by  the  trust,  must  be  performed  gra- 
tuitously, accepts  another  office  inconsistent  with  that  of 
trustee,  shall  not  be  permitted  to  derive  any  emolument  out 
of  the  trust  property  in  respect  of  such  employment.  That 
the  office  of  trustee  and  of  factor  or  cashier  to  the  property 
are  inconsistent  cannot  be  disputed.  If  the  execution  of  the 
trust  requires  such  appointment,  it  becomes  the  duty  of  the 
trustee  to  exercise  his  discretion  and  judgment  in  the  selec- 
tion of  the  officers,  and  his  vigilant  superintendence  of  their 
proceedings  when  appointed;  all  which  is  lost  to  the  trust 
when  a  trustee  is  appointed  to  the  execution  of  those  duties ; 
therefore  the  Courts  of  Equity  in  England  in  such  cases 
refuse  to  the  trustee  any  remuneration  which  would  come  to 
others  from  the  appointment;  which  produces  the  salutary 
effect  of  deterring  trustees  from  making  such  appointments 
when  not  actually  required,  and,  when  such  necessity  exists, 
preserves  to  the  trust  the  superintendence  and  control  of  the 
trustees  over  the  officer  they  may  appoint.  I  should  be  sorry 
to  give  any  sanction  to  a  contrary  practice  in  Scotland. 
There  can  be  no  reason  for  any  *  difference  in  the  rule  *  288 
upon  this  subject  in  the  two  countries.  The  benefit  of 
the  rule  as  acted  upon  in  England  is  not  disputed ;  and  as 
there  is  no  decision  to  the  contrary,  there  cannot  be  any 
reason  for  sanctioning  a  contrary  rule  in  Scotland. 

In  the  view  I  take  of  the  present  case,  there  will  not  be 
any  necessity  for  expressing  any  further  opinion  upon  that 
point.  In  England,  the  appointment  of  one  of  the  trustees 
to  act  as  receiver  and  manage  the  property  and  collect  the 
rents  would  not  per  %e  make  the  other  trustees  responsible 
for  his  acts ;  but  it  would  make  the  trustee  so  appointed  the 
agent  of  the  other  trustees  for  those  purposes,  and  render 
them  responsible  for  his  acts,  so  far  as  they  would  have  been 
responsible  for  the  acts  and  receipts  of  a  stranger  appointed 
to  such  office,  but  not  otherwise;  and  in  Scotland,  where 
such  appointments  are  treated  with  more  indulgence,  the 
consequences  cannot  be  more  stringent.  It  appears,  indeed, 
TOL.  Tin.  16  [  241  ]. 
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from  the  cases  of  Sym  y*  Charles^  (a)  Moffatt  v.  RoherU^m^  (V) 
Ainalie  y.  Cheape^  (c)  and  Bland  y.  Pateruon^  (d)  that  the 
Court  of  Session  haye  acted  upon  this  principle. 

The  first  ground,  therefore,  upon  which  the  appellant  seeks 
to  fin:  Pringle  and  Hunter  with  the  balance  due  from  MoUe,  I 
think,  wholly  fails.  But  secondly,  considering  MoUe  as  the 
agent  and  receiyer  of  the  other  trustees,  haye  they,  in  their 
transactions  with  him,  been  guilty  of  such  n^ligence  as  to 
make  them  responsible  for  the  acts  of  their  agent?  For 
I  haye  not  been  able  to  follow  the  reasoning  by  which  it 
seems  to  haye  been  supposed  that  Mr.  Pringle,  by  accepting 
the  office  of  cashier,  incuiTcd  any  additional  responsi- 
*  289  bility  as  to  the  acts  or  receipts  of  Mr.  MoUe,  *  That 
office  may,  indeed,  haye  aflEbrded  him  opportunities  of 
knowing  the  state  of  Mr.  MoUe's  accounts,  and  haye  giyen 
him  earlier  notice  of  his  malyersations,  and  such  knowledge 
and  notice  may  be  important  in  considering  his  liabiUty,  but 
such  liability  must  attach  to  his  office  of  trustee  and  not  of 
cashier. 

The  question  then  is,  what  is  the  case  established  against 
Mr.  Pringle  and  Mr.  Hunter  of  culpable  negligence  in  deal- 
ing with  their  factor,  Mr.  Molle?  The  trust-deed  directs 
that  the  trustees  should  settle  accounts  annually  with  their 
factors,  and  upon  payment  of  what  should  be  found  due, 
exonerate  and  discharge  them  from  their  intromissions  and 
management ;  and  within  six  months  of  each  clearance  with 
the  factors,  make  up  their  own  accounts,  and  get  them  ap- 
proyed  by  an  accountant.  This  seems  to  assume  that  the 
account,  so  as  to  be  settled  with  the  factor,  was  to  include 
the  whole  of  his  receipts  and  payments  up  to  the  time  of  the 
settlement ;  but  that  is  not  possible.  It  is  the  usual  course 
that  such  accounts  should  be  made  up  to  a  certain  time,  and 
there  must  necessarily  be  a  running  account  not  included  in 
any  such  statement.  No  doubt  this  affords  the  means  to  a 
factor  of  keeping  a  balance  in  hand  which  does  not  appear 
upon  the  fs^ce  of  his  accounts :  he  may  delay  receiying  a  sum 

(a)  8  8h.  &  D.  741.  (6)  12  Sh.  &  D.  869. 

(c)  18  Sh.  &  D.  417.  (<0  14  Sh.  k  D.  861. 
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of  money  until  after  the  time  to  which  the  accounts  are 
made  up,  in  order  to  keep  down  the  apparent  balance ;  but 
however  dishonest  such  contrivances  may  be  in  the  factor, 
they  cannot  impose  any  responsibility  upon  the  trustees  by 
whom  he  is  employed,  unless  they  are  parties  to,  or  cognizant 
of,  them ;  and  it  is  obvious  that  in  the  management  of  a  con- 
siderable property,  it  is  indispensably  necessary  to  leave  a 
certain  balance  in  the  hands  of  the  manager  to  meet  the  cur- 
rent expenses. 

*  It  appears  accordingly,  that  in  Mr.  MoUe's  accounts  *  290 
from  1822,  considerable  balances  were  in  his  hands  on 
the  31st  of  December  of  each  year ;  but  that  in  each  of  those 
years  such  balances  were  more  than  paid  by  the  month  of 
March  or  April  in  the  following  year,  excepting  the  year 
1827,  in  which  the  preceding  balance  was  not  exceeded  by 
subsequent  payments,  till  the  month  of  September.  It  is 
true  that  in  the  interval  he  had  received  sums  equal  to  or 
exceeding  his  subsequent  payments,  so  that  his  actual  balance 
was  not  reduced ;  but  of  that  the  trustees  had  not  necessarily 
the  means  of  information.  The  balance  to  the  81st  of  Decemt- 
ber,  1829,  was  1634Z.,  which  was  more  than  covered  by  sub- 
sequent payments  by  the  7th  of  April,  1830. 

It  appears,  however,  that  the  trustees,  and  particularly  Mr. 
Pringle,  were  aware  that  MoUe  retained  balances  in  his  hands 
beyond  what  they  thought  necessaiy  or  proper,  and  that  his 
so  doing  was  the  subject  of  remonstrance  in  1828,  which  led 
to  the  reduction  of  what  was  then  due;  and,  in  1830,  the 
correspondence  proves  that  Mr.  Pringle  insisted  upon  the 
payment  of  the  balance  then  in  hand,  which,  not  being  done, 
led  to  the  recall  of  the  factory  granted  to  Mr.  Molle,  which 
was  followed  by  an  intimation  of  his  bankruptcy  on  the  fol- 
lowing day,  up  to  which  time  it  does  not  appear  that  there 
was  any  ground  for  suspecting  his  solvency :  and  it  is  proved 
that,  at  the  time  of  his  appointment,  he  was  in  high  credit. 
The  profit  which  arises  from  the  use  of  a  balance  is  sufficient 
to  account  for  the  attempt  to  detain  it,  without  attributing  it 
to  inability  to  pay, 

A  passage  in  Mr.  Pringle's  letter  of  the  22d  of  Septem- 
ber, 1830,  has  been  much  relied  upon  as  showing  that  he 
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*  291   had  been  aware  of  Mr.  MoUe's  bad  drcumstances  *  in 

1828.  He  says,  speaking  of  a  payment  of  1500L  re- 
ceived in  1828,  ^^  I  own  I  am  a  good  deal  pleased  that  this 
was  done,  from  whatever  quarter  it  was  procured."  The 
meaning  of  this  is  very  doubtful;  it  may  mean  that  he 
doubted  Mr.  MoUe's  having  means  of  his  own  to  pay  that 
1500Z. ;  or  it  may  mean,  that  it  might  have  been  paid  out  of 
subsequent  receipts,  so  as  not,  in  fact,  to  reduce  the  amount 
of  balance  due  on  the  preceding  December.  It  is  much  too 
slight  a  piece  of  evidence  to  support  the  case  of  Mr.  Pringle's 
having  at  that  time  been  so  cognizant  of  Mr.  Molle*s  difficul- 
ties as  to  have  made  it  his  duty  to  interpose  for  the  purpose 
of  preventing  his  receiving  any  further  part  of  the  property, 
and  to  institute  legal  proceedings  for  the  purpose  of  compel- 
ling payment  of  the  existing  balance ;  the  credit  and  supposed 
responsibility  of  Mr.  MoUe  having  been  unsuspected  until 
very  shortly  before  his  bankruptcy.  I  cannot,  therefore,  find 
in  the  evidence  given  any  such  proof  of  culpable  negligence 
in  the  mode  of  dealing  with  the  factor  as  would,  according  to 
the  decisions  in  the  Courts  of  Scotland,  render  a  trustee  liable 
for  the  losses  sustained  by  his  ultimate  insolvency.  The  cases 
of  Ainslie  v.  Cheape  (a)  and  Cowan  v.  Crawford  (J)  are  strong 
authorities  upon  this  point. 

In  1829,  the  trustees  finding  their  factor  retaining  balances 
in  hand  beyond  what  they  thought  proper,  press  him  by  every 
means  short  of  legal  proceedings  to  keep  down  such  bal- 
ances ;  which  course  continues  till  December,  1880,  when, 
finding  their  efforts  ineffectual,  they  recall  his  appointment, 
which  produces  his  bankruptcy  without  any  previous  proof 

of  his  being  insolvent. 

•  292       *  The  result  is  that,  in  my  opinion,  the  judgment 

below  was  correct,  in  holding  that  Mr.  Prin^le's  estate 
is  not  liable  for  the  loss  sustained  by  the  insolvency  of  Mr. 
Molle ;  and  if  he  did  not  make  himself  liable  for  such  loss,  it 
is  clear  that  Mr.  Hunter  did  not ;  for  every  circumstance  from 
which  the  responsibility  of  Mr.  Pringle  could  arise  exists  in 
a  less  degree  in  the  case  of  Mr.  Hunter.    If  the  case  fails  so 

(a)  18  Sh.  417.  (h)  18  Fao.  Coll.  628. 
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far,  there  is,  I  think,  no  ground  for  the  general  acconnt ;  for 
if  Messrs.  Pringle  and  Hunter  are  not  chargeable  with  Mr. 
Molle's  balance,  their  own  accounts  have  been  regularly  ex- 
amined and  settled  according  to  the  provisions  of  the  trust- 
deed,  and  no  case  is  made  for  opening  them.  It  is  indeed 
said,  that  Mr.  Pringle  has  on  those  accounts  been  allowed  a 
salary  of  50L  per  annum,  to  which,  as  trustee,  he  was  not 
entitled ;  and  if  that  question  had  arisen  for  decision  in  a 
proper  form,  and  under  circumstances  calling  for  a  judgment 
upon  the  point,  whether  a  trustee  could  create  an  office  for 
himself  out  of  his  truat  so  as  to  derive  profit  from  his  trust, 
I  should  have  had  great  difficulty  in  assenting  to  what  appears 
to  have  been  assumed,  rather  than  decided,  in  Scotland.  In 
such  a  case  there  cannot  be  any  good  reason  for  any  difference 
in  the  rules  adopted  in  the  two  countries,  and  there  cannot  be 
any  doubt  as  to  the  inconvenience  and  danger  of  such  a  prac- 
tice ;  but  in  this  case,  if  the  SOL  per  annum  were  to  be  dis- 
allowed, and  struck  out  of  Mr.  Pringle's  accounts,  he  would 
be  entitled  to  charge  for  all  actual  expenses  incurred  by  the 
duty  he  performed  as  cashier ;  so  that  there  is  no  probability 
that  the  estate  would  profit  by  opening  the  accounts  in  this 
respect.  And. when  it  is  considered  that  this  allowance  arose 
from  an  appointment  made  in  the  presence  of  the  pur- 
suer, and  was  to  be  paid  out  of  *  rents  the  surplus  of  *  298 
which  was  his,  and  that  "it  has  been  sanctioned  by  the 
accountant  who  had  authority  from  the  truster  to  settle  the 
trustees'  accounts,  I  caiinot  think  that  it  would  be  advisable 
for  such  a  purpose  to  interfere  with  the  judgment  below ;  par- 
ticularly when  it  appears  that  such  allowances  have  been 
usual  in  Scotland,  and  that  there  is  something  like  judicial 
authority  for  them,  as  in  Montgomerie  v.  Wauchope,  (a) 

I  think  alao  that  the  House  would  be  very  reluctant, 
when  the  principal  object"  of  the  suit  fails,  to  give  any  re- 
lief upon  so  small  a  part  of  the  case;  particularly  where 
the  record  is  loaded  with  charges  and  accusations  of  personal 
fraud  and  wilful  dereliction  of  duty  against  Mr.  Pringle 
and  Mr.  Himter,  of  which  there  is  not  only  no  proof,  but 

(a)  Fac.  Coll.  4  June,  1822. 
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for  which  there  does  not  appear  at  any  time  to  have  been 
any  reasonable  ground  for  suspicion ;  and  for  introducing 
which  into  the  pleadings  I  have  not  seen  or  heard  any  justifi- 
cation. And  this  leads  to  the  only  remaining  question,  that 
of  costs,  which  is  the  only  one  upon  which  I  have  entertained 
any  doubt ;  and  if  I  had  been  sitting  in  the  Court  below, 
oonsidering  the  failure  of  the  case  made  against  the  trustees, 
and  the  unjustifiable  charges  brought  against  them,  I  should, 
perhaps,  hare  thought  it  just  that  they  should  be  indemnified 
in  costs,  by  directing  the  pursuer  to  pay  them.  But  in  this 
House  the  case  is  d^erent.  A  Court  of  appeal  does  not  in- 
terfere in  the  question  of  costs  without  reluctance  in  any 
case,  and  generally  will  not  entertain  an  appeal  for  costs 
alone,  and  the  question  of  costs  can  only  arise  upon  the  cross 
appeal.  I  am  therefore  of  opinion  that  both  appeals  should 
be  dismissed,  with  costs. 

*  294  *  It  was  accordingly  ordered,  ftc,  ^*  that  the  original 
appeal  be  dismissed,  and  that  the  Lord  Ordinary's 
interlocutor  of  the  17th  of  March,  1886,  in  so  far  as  it  was 
not  recalled  by  the  two  interlocutors  of  the  Lords  of  the  first 
division  of  the  80th  of  November,  1887,  or  either  of  them,  be 
affirmed;  and  that  the  two  last  mentioned  interlocutors  be 
affirmed,  with  costs ;  and  that  the  two  cross  appeals  be  dis- 
missed, with  costs. 
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1840. 

Robert  Hill    .    .    «    • •    •    Appellant. 

William  Paul,  Trustee  for  the  Creditors  of )  j^        ,    . 
the  said  Robert  Hill I 

Assignment.    Deed.    Creditors.    Public  Office. 

A.  executed  a  deed,  conTeying  and  assigning  his  property  to  trustees,  for 
the  benefit  of  creditors.  The  operatiye  part  of  the  deed  was  in  these 
-words:  *^  All  and  sundry  superiorities,  lands,  and  heritages,  debts 
heritable  and  movable,  and  whole  goods,  gear,  sums  of  money,  and 
effects ;  and  in  general  my  whole  means  and  estate,  heritable  and 
movable,  of  whatever  nature  or  denomination,  or  wherever  situated, 
presently  belonging  to  me."  — 

Beid,  that  these  words  did  not  pass  the  profits  of  a  public  office  at  that 
time  filled  by  the  grantor. 

SembUf  that  the  profits  of  a  public  office  cannot  be  assigned  for  the  benefit 
of  creditors.^ 

July  29,  1840.     October  6, 1841. 

This  was  an  appeal  against  two  judgments,  one  inter- 
locutory, pronounced  by  the  Lord  Ordinary,  and  the  other 
final,  by  the  Court  of  Session  in  Scotland.  The  appellant 
held  the  patent-office  of  keeper  of  the  register  of  sasines,  for 
the  shire  of  Renfrew  and  regalities  of  Glasgow  and  Paisley. 
He  was  appointed  to  the  office  in  1792,  as  one  of  the  joint 
keepers,  the  other  being  Mr.  Frederick  Fotheringham.  At 
that  time  the  appellant  became  bound  by  deed  to  make 
certain  payments  from  the  profits  of  the  office  to  his  sisters, 
who  were  then  alive.  Mr.  Fotheringham  died  in  1830, 
and  the  appellant,  who  had  been  previously  released  from 
the  other  charges,  then  became  sole  patentee  of  the  office. 
Having  fallen  into  difficulties,  he  executed  a  trust-deed, 

*  See  2  Chitty  Contr.  (11th  Am.  ed.)  1868  and  note  (6)  ;  Lord  Kenton, 
C.  J.,  in  Flarty  v.  Odlmn,  8  T.  B.  681,  682,  683. 
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appointing  the  respondent  trustee  for  the  benefit  of  his  cred- 
itors.    The  question  in  the  case  turned  on  the  meaning  of 
the  conveyance  in  trust,  the  words  of  which  were :    "  All 
and  sundry  superiorities,  lands,  and  heritages,  debts 

*  296   heritable  and  movable,  *  and  whole  goods,  gear,  sums 

of  money,  and  effects;  and  in  general,  my  whole 
means  and  estate,  heritable  and  movable,  of  whatever  nat- 
ure or  denomination,  or  wherever  situated,  presently  belong- 
ing to  me.'*  Subjoined  to  this  general  description,  there 
followed  a  particular  enumeration  of  a  variety  of  lands  and 
superiorities  situated  in  different  parts  of  Scotland :  '^  together 
with  all  right,  title,  and  interest,  claim  of  right,  property,  and 
possession,  petitory  and  possessory,  which  I,  my  predecessors 
or  authors,  had,  have,  or  any  way  may  have,  claim  or  pre- 
tend, to  the  lands  and  other  heritages,  and  others,  generally 
and  particularly  above  disponed,'  or  to  any  part  or  portion 
thereof :  surrogating  and  substituliLng  the  said  trustees  in  suc- 
cession, in  my  full  power,  right,  and  place,  of  the  whole 
heritable  and  movable  estates  and  effects  above  disponed  and 
assigned ;  with  full  power  to  uplift  and  discharge  the  rents 
and  feu-duties  of  the  said  lands  and  others,  for  crop  and  year 
1826,  in  BO  far  as  the  same  are  still  outstanding,  and  all 
future  crops  and  years,  and  also  all  arrears  of  rents  and  feu- 
duties  due  for  bygone  crops  and  years ;  to  intromit  with  the 
personal  estate  hereby  conveyed,  compound,  transact,  and 
agree,  or  enter  into  arbitration,  concerning  the  said  lands  and 
estate,  real  and  personal,  or  any  part  thereof;  and  generally, 
to  do  every  other  thing  requisite  and  necessary  for  making 
the  same  effectual,  which  I  could  have  done  before  granting 
hereof: "  and  power  is  given  to  the  trustee  "  to  enter  into  the 
immediate  use  and  possession  of  my  whole  estate,"  and  ^*  to 
sell  and  dispose  of  my  said  land  and  others,  or  such  parts  or 
portions  thereof  as  to  the  said  trustee  acting  for  the  time  shall 
appear  proper  and  expedient,  and  that  either  by  private  sale 

or  public  voluntary  roup,  and  in  wholesale  or  in  par- 

*  297    eels,  and  on  such  conditions,  *  and  at  such  prices,  as 

the  said  trustee  acting  for  the  time  shall  think  fit ;  '* 
with  power  also  to  sell  the  wood  growing  upon  the  lands, 
and  to  grant  all  needful  deeds  and  dispositions.    A  provision 
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was  afterwardB  made  for  the  case  of  the  trustee  not  having 
^^  sold  or  disposed  of  the  lands  and  others  above  conveyed,  or 
such  part  thereof  as  may  be  necessary  for  the  payment  of  my 
debts." 

The  deed  contained  the  following  covenant  for  further 
assurance :  ^'  And  further,  I  bind  and  oblige  myself,  and  mine 
aforesaid,  to  grant  and  to  execute,  at  any  time  when  required, 
such  further  deed  or  deeds  as  may  be  judged  necessary  by  my 
said  trustee  or  trustees,  or  by  a  majority  in  value  of  my  said 
creditors,  for  the  more  effectually  carrying  the  purposes  of  the 
present  trust  into  full  and  complete  execution." 

The  cause  came  in  the  first  instance  before  Lord  Jeffrey, 
as  Ordinary,  who,  after  hearing  counsel  for  the  respective 
parties,  pronounced  the  following  interlocutor,  adding  an  ex- 
planatory note:  "10th  March,  1887.  The  Lord  Ordinary 
having  heard  the  counsel  for  the  parties  on  the  preliminary 
defences,  repels  the  defence  or  objection  to  the  title  of  the 
puisuer,  founded  on  the  allegation  that  the  trust-deed  in  his 
favour  did  not  convey  any  of  the  profits  or  emoluments  of  the 
office  then  vested  in  the  trustee,  which  occurred  subsequently 
to  the  date  of  that  trust-deed:  and,  2d,  in  respect  that  all 
the  other  defences  pleaded  as  preliminary  either  depend  on 
disputed  matters  of  fact  or  are  involved  in  the  merits,  re- 
serves and  supersedes  the  consideration  of  them  tUl  the 
cause  comes  to  be  discussed  on  the  closed  record :  and,  in 
respect  the  defenders  state  they  do  not  mean  to  acquiesce 
in  this  judgment,  finds  them  liable  in  expenses,  allows 
*  an  account  to  be  given  in,  and  remits  the  same  to  *  298 
the  auditor  of  Court,  for  his  taxation  and  report." 

To  this  judgment  the  Lord  Ordinary  added  the  following 
"  Note.  —  The  question  of  title  is  not  without  difficulty.  But 
the  Lord  Ordinary  is  of  opinion,  that  the  defender  Hill,  being 
at  the  date  of  the  trust  vested  in  a  life  office,  which  he  exe- 
cuted by  deputy,  and  which  yielded  large,  though  fluctuating, 
annual  profits,  is  to  be  regarded  as  the  owner  of  a  life  annuity, 
which,  he  apprehends,  would  clearly  have  been  carried,  by 
the  general  conveyance  of  his  whole  movable  property  and 
estate  of  every  description,  to  his  trustee.  That  he  was 
under  a  previous  obligation  to  account  for  a  part,  or  even  the 
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whole  of  these  profits,  to  his  sisters  during  their  lives,  would 
not  bar  the  effect  of  this  conveyance,  as  the  radical  right  to 
them  was  still  in  his  person,  as  incident  to  the  office  itself,  of 
which  he  was  the  only  holder.  If  such  previous  obligation 
was  onerous  and  unchallengeable,  it  was  still  but  a  temporaiy 
burden  upon  his  primary  right;  and  that  being  onerously 
conveyed  to  his  trustee,  such  conveyance  would  take  effect  as 
soon  as  the  burden  was  worked  off,  just  as  the  conveyance  of 
a  fee,  under  the  burden  of  a  life-rent,  would  vest  the  radical 
right  in  the  disponee  from  the  first,  though  its  actual  engage- 
ment must  be  postponed  till  the  life-rent  was  run  out.  If  the 
whole  profits  Ivere  not  so  pledged  to  the  sisters,  or  if  their 
right  was  not  onerous,  the  form  of  the  action  seems  sufficient 
to  make  the  defender  Hill  still  account  for  them  to  the  pur- 
suer." 

The  Lord  Ordinary  then  adverted  to  matters  which  did 
not  come  imder  discussion  in  the  appeal,  and  proceeded  thus  2 
^^  As  to  the  objections  raised  on  the  teims  of  the  Act  49 
Geo.  8,  0. 126,  as  to  the  sale  or  brokerage  of  offices, 
*  299  the  Lord  Ordinary  is  satisfied  *  that  it  has  no  applica- 
tion to  such  a  case  as  the  present.  The  provisions  in 
the  11th  section  of  that  Act  are  plainly  referable  only  to  the 
case  of  a  party  privily  stipulating  for  a  share  (or  the  whole) 
of  the  profits  of  an  office,  which,  by  his  resignatioti  or  instru- 
mentality, is  obtained  or  secured  for  another,  and  not  to  that 
of  one  who,  like  the  present  pursuer,  is  seeking  to  vindicate 
for  their  true  owners  profits  actually  drawn  by  persons  who, 
in  law  and  justice,  are  bound  to  account  for  them  to  others. 
At  all  events,  this  Is  a  question  upon  the  construction  of  a 
public  statute,  which  must  form,  if  insisted  on,  an  important 
part  of  the  discussion  on  the  merits  of  the  case,  and  could  not, 
with  any  propriety^  be  disposed  of  as  a  preliminaiy  and  ex- 
clusive plea." 

Reclaiming  notes  having  been  presented  by  the  appellants 
against  the  interlocutor  to  the  second  division  of  the  Court 
of  Session^  orders  were  pronoimced,  directing  the  parties  to 
be  prepared  with  special  cases  on  the  question,  ^'  whether  to 
any  or  to  what  effect  and  extent  the  emoluments  of  the 
office  referred  to  were,  or  could  be,  carried  by  the  trust  con- 
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Teyanoe  to  the  pursuer  libelled  on :  "  and  these  cases  having 
been  prepared,  and  the  question  debated,  the  Court  pro- 
nounced the  following  judgment  upon  the  15th  of  Novem- 
ber, 1838 :  *'  The  Lords  having  resumed  consideration  of  this 
note,  with  the  minutes  of  debate  and  the  other  proceed- 
ings, adhere  to  the  interlocutor  complained  of,  and  refuse 
the  desire  of  the  notes,  reserving  all  questions  as  to  ex- 
penses." 

This  judgment,  and  the  interlocutor  of  the  Lord  Ordinary 
which  it  affirmed,  formed  the  subject  of  the  appeal. 

The  Lord  Advocate  and  Mr.  Knight  Bruce^  for  the 
*  appellant. —>- There  are  no  words  in  this  deed  appli-  *800 
cable  to  the  office,  nor  do  any  sentences  in  the  deed 
which  describe  the  property  conveyed  apply  to  the  office  or 
its  profits :  nor  is  the  intention  to  pass  every  thing  whatever 
belonging  to  the  grantor  so  clear  on  the  face  of  the  deed 
itself  as  to  force  the  House  to  include  this  office  or  its  profits 
among  the  things  conveyed  for  the  benefit  of  the  creditors. 
The  office  is  not  conveyed  by  the  deed,  even  could  such  a 
conveyance  have  been  legal*  But  it  could  not  have  been 
legal :  neither  the  office  itself,  nor  the  profits  attached  to  it, 
can  be  conveyed  for  the  benefit  of  creditors*  The  49  Geo.  8, 
c.  126,  which  extends  to  all  parts  of  the  United  Kingdom^ 
prevents  such  a  conveyance :  and  the  exceptions  contained  in 
the  11th  section  of  that  statute  (a)  do  not  include  a  ease  like 
the  present.    The  authorities  of  Wilson  v.  falconer,  (fi)  Par-^ 

(d)  By  which  it  is  provided,  ^*  that  nothing  in  the  recited  Act  (5  kd 
Edw.  3,  c.  10)  or  in  this  Act  contained,  ahaU  extend  to  any  annual  reaer-^ 
vation,  charge,  or  payment  made,  or  required  to  be  made,  out  of  the  fees^ 
perquisites,  or  profits  of  any  office,  to  any  person  who  shall  have  held 
such  office,  in  any  commission  or  appointment  of  any  person  succeeding 
to  such  office,  or  to  any  agreement,  contract,  bond,  or  other  assurance 
made  for  securing  such  reservation,  charge,  or  payment :  provided  always, 
that  the  amount  of  such  reservation,  charge,  or  payment,  and  the  circum- 
stances and  reasons  under  which  the  same  shall  have  been  permitted, 
shall  be  stated  in  the  commission,  patent,  warrant,  or  instrument  of 
appointment  of  the  person  so  succeeding  to  and  holding  such  office,  and 
paying  or  securing  such  money  as  aforesaid." 

(b)  December  7, 1760  ;  Morr.  165. 
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ions  V.  Thompson^  (a)  and  Palmer  v.  BaUf  (6)  show  that 
arrangements  of  this  kind  between  private  persons  in  relation 
to  public  offices  are  invalid.  In  Hunter  v.  Gardner^  (c)  Lord 
Chancellor  Brougham  expressed  his  strong  doubts  in  this  House 

whether  the  half-pay  of  an  officer  could  be  made  the 
*  301    subject  of  an  *  assignment.    The  full  pay  of  a  military 

officer  cannot  be  assigned :  Barunek  y*  Reade  ;  (dy  and 
in  Flarty  v.  Odium  ^  (e)  and  Lidderdale  v.  The  Duke  of  Mon^ 
trose^  (^)  the  same  had  been  held  with  regard  to  half-pay. 
The  principle  of  the  rule  is  stated  by  Lord  Eldon,  in  the  case 
of  DaviB  V.  The  Duke  of  Marlborough^  (A)  where  his  Lord- 
ship said,  '^  a  pension  for  past  services  may  be  aliened ;  but 
a  pension  for  supporting  the  grantee  in  the  performance  of 
future  duties  is  inalienable."  And  in  that  case,  the  estates 
entailed  by  Parliament  for  the  support  of  the  dignity  were 
allowed  to  be  aliened  by  a  tenant  for  life  for  the  period  of  his 
own  life ;  but  a  pension  also  granted  for  that  purpose,  but 
payable  out  of  the  post-office  revenues,  was  not  allowed  to 
be  so  treated.  The  appellant  could  not,  by  law,  aliene  this 
income.  But  even  if  he  could,  no  intention  to  aliene  it  is 
apparent  on  the  face  of  the  deed.  The  words  themselves 
•clearly  do  not  include  the  emoluments  of  the  office ;  they  are 
expressly  directed  to  something  else ;  and  the  general  tenor 
of  the  deed,  so  far  from  referring  to  the  office,  points  directly 
to  lands  and  money,  and  such  personal  chattels  as  are  assign- 
able at  law,  and  may  be  made  the  subject  of  arrestment  and 
poinding  under  the  law  of  Scotland,  and  could  be  recovered 
in  an  action.  The  profits  of  this  office  could  not  be  made  the 
subject  of  such  a  process,  could  not  be  recovered,  and  cannot, 
therefore,  be  held  to  be  included  in  this  assignment.  The 
interlocutor  of  the  Lord  Ordinarj^  and  the  judgment  of  the 
Court  affirming  it,  cannot  therefore  be  sustained. 

The  Attorney- General  and  Mr.  Anderson^  for  the  respon- 

(a)  14  BI.  322  ;  and  see  the  notes  there,  p.  827. 

(6)  2  Brod.  &  Bing.  673  ;  6  Moore,  28. 

(c)  5  Wils.  &  Sh.  618  et  seq. 

id)  1  H.  Bl.  627.  (0  3  T.  R.  681. 

(jg)  4  T.  R.  248.  (A)  1  Swanst  79. 
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dent.  —  *  The  words  in  the  deed  may  not  enable  *  802 
the  respondent  ultimately  to  recover  in  this  action  ;  but 
that  is  not  now  the  question.  Whether  he  can  maintain  the 
action  is  at  present  the  point  in  discussion  ;  and  to  enable  him 
to  do  that,  these  words  are  amply  sufficient.  The  profits  of 
the  office,  if  not  conveyed  in  direct  terms,  are  conveyed  by 
necessary  implication.  The  terms  of  the  deed  are  most  gen- 
eral and  comprehensive  in  their  nature,  and  primd  facie  give 
the  respondent  title  to  all  the.  sources  of  income  enjoyed  by 
the  appellant.  Hunter  v.  Gardner  (a)  is  an  authority  for  the 
respondent ;  for  it  shows  that  in  cesato  honorum^  the  assign- 
ment of  part  of  the  profits  of  the  office  of  collector  of  cus- 
toms could  be  made.  It  is  admitted  in  this  case  itself,  that 
there  may  be  a  trust  of  part  of  the  profits  of  the  office  ;  for 
such  a  trust  was  created,  and  has  been  acted  on  in  the 
instance  of  the  sister  of  the  appellant.  Such  a  trust  existed 
up  to  the  time  of  her  death  ;  and  if  there  can  be  a  trust  for 
a  member  of  the  family,  surely  there  may  be  a  trust  for 
the  benefit  of  creditors.  There  is  a  great  difference  between 
the  law  of  England  and  the  law  of  Scotland  on  this  subject, 
and  the  English  cases  are  therefore  inapplicable  here :  but 
even  the  English  cases  —  take  Palmer  v.  Bate^  for  instance 
—  only  show  that  the  whole  profits  of  the  office  cannot  be 
assigned ;  they  do  not  show  that  an  assignment  of  a  part  is 
bad.  The  creditors  therefore  may  be  entitled  to  maintain 
their  suit  for  a  part ;  for  how  much  may  be  discussed  after- 
wards ;  but  the  suit  itself  is  maintainable.  There  are  many 
cases  in  Scotland  in  which  an  assignment  of  part  has  been 
held  good.  SloarCB  Case^  (6)  which  was  that  of  the 
stipend  of  a  clergyman  ;  A.  B.'s  *  case ;  (<?)  A.  B.'s  *  303 
case ;  (d)  and  Gaillie^s  Case  (e)  —  all  three  being  cases 
of  officers  in  the  army  —  are  to  this  effect ;  and  so  is  the  Rev, 
-D.  Harrises  Case,  (jg')  Admitting,  therefore,  for  the  sake  of 
argument,  that  no  such  assignment  can  take  place  by  the  law 
of  England,  it  is  clear  that  by  the  common  practice  of  the 

(a)  5  Wils.  &  Sh.  616.  (6)  3  Sh.  &  D.  195. 

(c)  11  Sh.  &  D.  500.  (</)  12  Sh.  &  D.  622. 

(6)  13  Sh.  &  D.  639.  {g)  14  Sh.  &  D.  964. 
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law  of  Scotland,  constantly  recognized  and  acted  on  in  the 
Courts  there,  such  an  assignment  is  perfectly  valid.  And  in 
ClarVs  Case  (a)  the  Court  took  into  consideration  all  the  cir- 
cumstances of  the  parties,  and  dealt  with  the  pay  of  the 
officer  differently,  because  his  wife  had  a  separate  income ; 
though  as  to  that  income  his  jtis  mariti  was  excluded.  There 
is  no  restraint  even  of  that  kind  in  the  law  of  Scotland  as  in 
the  law  of  England  on  the  assignment  of  personal  income. 
In  Mingay^B  Case  (6)  and  in  Colder* s  Case  (c)  the  jus  mariti 
itself  was  held  adjudgeable.  Even  the  English  cases,  how- 
ever, are  subject  to  this  remark,  that  they  are  cases  of  half- 
pay  of  officers ;  respecting  which  Lord  Kenton  said  in  Flarty 
V.  Odlum^  (JT)  that  ^^  an  officer  had  no  certain  interest  in  his 
half-pay,  for  the  King  may  at  any  time  strike  him  off  the 
list."  That  cannot  be  said  of  this  office,  which  is  granted  for 
life,  and  the  duties  of  which  do  not  require  that  the  officer 
should  receive  the  emoluments  in  order  to  enable  him  to 
perform  the  duties,  for  those  duties  may  be  performed  by 
deputy. 

October  6,  1841. 

The  Lord  Chancellor. -^  My  Lords,  I  have  considered 
this  case  with  much  anxiety,  because  I  do  not  concur 
•  804  with  the  opinions  of  the  Judges  of  the  *  Court  of  Ses- 
sion, on  the  point  that  was  argued  before  them ;  and 
also  because  I  think  the  decree  cannot  be  supported  on 
another  ground,  which  was  not  the  subject  of  consideration 
in  the  Court  below.  The  decision  there  was  taken  on  the 
first  of  the  preliminary  defences,  the  other  questions  on  the 
summons  not  being  attended  to.  In  my  opinion,  this  trust- 
deed  is  not  in  its  own  terms  sufficiently  express  to  convey  the 
profits  of  this  office.  By  the  terms  of  the  trust-deed  of  1826, 
the  appellant  conveyed  his  property  to  the  respondent,  as 
trustee  for  the  benefit  of  the  appellant's  creditors.  The 
appellant  was  at  that  time  entitled  for  life  to  the  office  of 
keeper  of  the  register  of  sasines,  and  his  chance  of  possessing 
the  whole  profits  was  dependent  on  the  decease  of  his  brother 

(a)  4  Sh.  &  D.  631.  (»)  Diet.  Dec.  1761. 

(c)  Fac.  CoU.  19  Nov,  1818.  (d)  8  T.  K.  $81. 
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and  sister.    They  afterwards  died,  as  did  the  joint  keeper, 
and  he  became  entitled  to  all  the  profits.    The  first  question 
we  have  now  to  consider  is  whether,  stipposing  the  appellant 
entitled  in  law  to  assign  the  profits  of  the  office,  the  terms  of 
this  trust-deed  did  or  did  not  include  those  profits.    In  the 
first  place,  there  is  not  in  the  deed  any  mention  of  these 
profits,  or  of  the  office  itself.    It  seems,  from  what  occurred 
in  the  Court  below,  to  have  been  a  matter  of  dispute  whether 
the  creditors  knew  that  he  had  such  an  office.    It  is  not 
probable  that  they  did  not  know  it,  but  that  they  did  know 
it  does  not  appear ;  and  with  regard  to  such  a  matter,  it  must 
be  observed  that  peculiar  circumstances  materially  affecting 
their  situation  should  have  produced  peculiar  provisions  for 
their  benefit,  if  such  a  benefit  was  intended  to  be  secured.    In 
this  case,  the  general  intent  of  passing  all  that  the  defender 
then  had,  or  might  become  entitled  to,  did  possibly  exist, 
but  there  is  no  direct  proof  of  such  an  intention  ;  and 
so  far  as  the  profits  *  of  this  office  were  concerned,    *  805 
there  does  not  appear  any  evidence  that  such  inten- 
tion was  attempted  to  be  carried  into  effect.     It  is  not  in  dis- 
pute that  the  office  itself,  being  an  office  under  the  Crown, . 
and  an  office  created  for  public  purposes,  was  not  assignable. 
The  question  then  is,  whether  the  fees  of  such  an  office, 
which  for  the  moment  we  will  suppose  to  be  assignable,  were 
in  fact  assigned  by  this  deed.    All  that  could  be  the  subject 
of  assignment  were  the  profits  which  might  arise  after  the 
death  of  the  brother  and  sister,  who  were  alive  in  1826. 
Were  these  profits  assigned?    The  operative  words  of  the 
assignment  are,  ^^AU  and  sundry  superiorities,  lands,  and 
heritages,  debts  heritable  and  movable,  and  whole  goods, 
gear,  sums  of  money,  and  effects,  and  in  general  my  whole 
means  and  estate,  heritable  and  movable,  of  whatever  nature 
or  denomination,  or  wherever  situated,  presentiy  belonging 
to  me." 

If  the  office  itself  was  assignable,  would  it  or  would  it  not 
pass  by  these  terms  ?  It  is  not  denied  that  the  office  itself 
could  not  and  did  not  pass  by  these  words.  But  as  the  office 
did  not  pass,  could  these  words  be  made  applicable  to  pass 
the  profits  which  thereafter  might  arise  to  the  immediate 
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holder  of  the  office  ?  The  very  words  used  at  the  conclusion 
of  the  sentence  contradict  the  supposition.  The  office  itself 
which  he  then  "  presently  "  possessed,  but  the  whole  profits 
of  which  did  not  then  **  presently  belong  "  to  him,  must  be 
considered  as  excepted  from  the  operation  of  the  deed ;  for  it 
was  not  by  law  assignable,  which  the  parties  to  the  deed  must 
be  supposed  to  have  known.  So  far,  therefore,  it  seems  clear 
that  the  deed,  not  being  capable  of  passing  the  office,  had  no 
effect  in  passing  the  profits  of  the  office,  by  any  direct 
*  306  provisions  contained  in  it.  Did  *  then  those  profits 
pass  by  necessary  implication  under  the  general  tioists 
of  the  deed?  It  seems  to  me  that  they  did  not;  all  the 
trusts  of  the  deed  are  inapplicable  to  the  after  profits  of  the 
office.  The  deed  was  to  operate  on  property  presently  belong- 
ing to  the  grantor.  As  to  the  property  really  assigned  to 
them,  the  trustees  were  to  enter  into  immediate  possession  of 
it.  It  would  be  difficult  to  bring  the  after  profits  of  the  office 
within  the  terms  thus  used.  But  it  has  been  supposed  that 
the  provisions  of  the  deed  in  effect  included  them :  it  appears 
to  me  that  the  provisions  in  question  have  no  such  effect. 
There  is  following  the  clause  I  have  already  read,  merely  a 
clause  for  further  assurance.  If  the  first  deed  included  the 
profits  of  the  office,  the  further  deed  would  not  carry  the 
matter  beyond  the  first ;  and  if  the  first  deed  did  not  include 
them,  they  could  not  be  affected  by  the  confirmation  con- 
tained in  the  second  deed.  The  further  deed  is  to  be  merely 
for  the  purpose  of  more  effectually  carrying  into  execution 
the  provisions  of  the  first  deed  of  trust.  On  this  part  of  the 
case,  therefore,  I  am  clearly  of  opinion  that  the  decision  of 
the  Court  below  ought  to  be  reversed. 

There  is  another  point  on  which  I  shall  address  a  few 
observations  to  your  Lordships;  but  I  wish  it  to  be  dis- 
tinctly understood  that  it  is  not  to  be  considered  as  the 
ground  of  the  decision  which  I  shall  recommend  this  House 
to  adopt. 

The  point  to  which  I  am  now  about  to  refer  is  the  legality 

of  assigning  the  future  emoluments  of  an  office  of  this  kind. 

This  is  a  public  office,  to  which  a  large  class  of  the  subjects  of 

Scotland  must  resort.     The  parties  resorting  to  it  not  only 

[256] 


HILL   V.  PAUL.  ♦306 

have  an  interest  in  the  regular  performance  of  the  duties  of 
the  office,  but  have  a  right  of  action  against  the  holder 
of  the  office  *  if  those  duties  are  not  properly  per-  *  807 
formed.  Whether  the  emoluments  of  the  office  are 
considered  necessary  to  the  due  discharge  of  its  duties  is  not 
now  the  subject  of  inquiry.  It  must  be  assumed  that  the 
public  are  not  taxed  higher  than  is  necessary.  What  then 
would  be  the  effect  of  this  deed  if  it  included  all  the  profits 
of  the  office  for  the  future  ?  That  such  an  assignment  would 
be  illegal  in  England  there  can  be  no  doubt.  Palmer  y. 
Bate  (a)  is  directly  applicable  to  this  case.  And  in  Davis  y. 
Hie  Duke  of  Marlborough^  (ft)  there  is  the  obseryation  of  Lord 
Eldon,  already  cited,  which  seems  to  me  quite  in  point,  and 
which  lays  down  the  true  rule  and  the  distinction  to  be 
observed  in  these  cases,  and  to  which  for  that  reason  I  refer, 
as  showing  what  is  the  law  of  England  on  this  subject. 
What  is  the  difference,  as  to  the  profits  of  the  office,  between 
the  laws  of  this  country  and  of  Scotland;  and  if  they  are 
the  same  as  to  the  office  itself,  where  is  there  any  decision 
which  shows  that  while  an  office  itself  cannot  be  assigned, 
the  future  pi^ofits  of  that  office  are  assignable  ?  Erseine  says 
that  such  profits  are  not  apprisable  or  adjudgeable,  and  that 
all  reasonable  pensions  of  office  are  alimentary.  This  is  just 
the  principle  of  the  law  of  England  as  explained  by  Lord 
Eldon  in  Davis  y.  The  Duke  of  Marlborough;  so  that  it  now 
appears  that  the  principle  of  the  English  decisions  is  to  be 
found  in  the  law  of  Scotland.  In  Wilson  y.  Falconer^  (c)  the 
conveyance  of  the  office  now  in  question  was  held  to  be  inept 
and  illegal.  Lord  Kahes  there  seemed  to  think  that  adjudi- 
cation of  the  emoluments  of  an  office  might  be  com- 
petent ;  but  he  was  overruled  by  the  rest  •  of  the  Couct^  *  308 
and  his  opinion  has  never  since  been  acted  on.. 

But  I  shall  not,  my  Lords,  prosecute  this  subject  further, 
as  it  does  not  furnish  the  ground  on  which  the  judgment  of 
this  House  will  proceed. 

(a)  6  Moore,  28  ;  2  Brod.  &  Bing.  OTS.  See  the  cases  there  cited  in 
the  notes. 

(b)  1  Swanst.  79. 

(c)  December  7,  1759  ;  Morr.  165. 
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I  move  your  Lordships  to  reverse  the  judgment  of  the 
Court  below  ;  to  declare  that  the  preliminary  defences  ought 
to  be  sustained ;  and  that  the  appellant,  the  defender  in  the 
suit  below,  ought  to  be  declared  entitled  to  the  expenses  of 
the  suit. 

It  was  accordingly  ordered  that  the  interlocutors  com- 
plained of  be  reversed,  and  that  the  appellants  be  entitled 
to  the  expenses  of  the  suit  in  the  Court  below. 
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1841. 

Christian  Stewart,  otherwise  Mbnzies,  claim-  \ 
ing  to  be  the  Spouse  of  John  Menzies,  I 
Esq.,  of  Chesthill,  and  Catherine  and  John  ( 
Menzies,  otherwise  Catherine  and  John 
Stewart,  Children  of  the  said  John  Men- 
zies and  Christian  Stewart 

John  Menzies,  Esq.,  of  Chesthill    .... 

Marriage*    Proof. 


Appellants. 


Respondent 


J.  M.  and  C.  S.  cohabited.  There  was  no  direct  evidence  of  the  time  at 
which  their  intercourse  began,  but  J.  M.  wrote  to  C.  S.  a  letter,  which 
was  dated  in  March,  1S26,  and  was  in  the  following  terms  :  **  Christy, 
—  You  and  I  having  lived  together  as  man  and  wife  for  some  time,  I 
hereby  declare  you  to  be  my  lawful  wife,  in  the  event  of  a  child  being 
bom  in  consequence  of  the  present  connection  betwixt  us."  It  ap- 
peared that  this  letter  was  not  delivered  to  C.  S.  till  1828. 

Held,  that  it  did  not  in  any  way  constitute  a  marriage  by  the  law  of 
Scotland. 

This  House  will,  as  a  general  rule,  make  the  costs  of  an  appeal  follow 
the  aflkmance  of  the  judgment  of  the  Court  below.' 


^  See  2  Dan.  Ch.  Ft.  (4th  Am.  ed.)  1503 ;  Nottidge  v.  Pritchard,  8 
Bligh,  K.  8.  493 ;  2  CL  &  Fin.  379  ;  Savery  v.  King,  6  H.  L.  Cas.  627  ; 
Clarke  v.  Hart,  6  H.  L.  Cas.  633,  661. 
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Febrnaiy  9  ;  March  18,  22  ;  October  6,  1841. 

This  was  a  process  of  declarator  of  marriage  and  for  ali- 
ment, or  otherwise  of  seduction  and  for  damages,  at  the 
instance  of  the  appellants,  Christian  Stewart,  otherwise 
Menzies,  and  John  and  Catherine,  her  children.  The  claim 
for  aliment  was  at  the  suit  of  the  children ;  and  an  altema- 
tive  averment  of  seduction,  and  a  conclusion  for  damages  on 
that  ground,  were  maintained  by  the  appellant,  Christian 
Stewart. 

The  summons  came  before  the  Court  of  Session  in  the 
year  1882,  when  it  appeared  that  the  claim  of  marriage  was 
founded  on  a  letter  written  by  the  respondent,  and  sent  by 
him  inclosed  in  one  addressed  to  Mrs.  Janet  M'Naughten. 
The  letter  in  question  was  in  the  following  terms: 
**  Duneaves,  25th  March,  *  1826.  Christy,  —  You  and  *  810 
I  having  lived  together  as  man  and  wife  for  some  time, 
I  hereby  declare  you  to  be  my  lawful  wife,  in  the  event  of  a 
child  being  bom  in  consequence  of  the  present  connection 
betwixt  us ;  and  I  am  yours  truly."  (Signed)  **  John  Menzies, 
of  Chesthill."  The  whole  of  this  note  was  in  the  respon- 
dents own  handwriting ;  it  was  addressed  on  the  back  thus : 
"  For  Christian  Stewart,  Duneaves  House." 

The  Lord  Ordinary,  treating  the  children  as  the  illegitimate 
children  of  this  respondent,  at  first  awarded  them  for  aliment 
the  sum  of  lOZ.  annually,  payable  half-yearly  in  advance,  with 
a  fifth  part  more  of  each  half-yearly  payment  in  case  of  fail- 
ure. At  the  same  time  he  appointed  the  parties  to  lodge 
their  cases,  in  order  to  raise  the  question  whether  any  lawful 
marriage  had  taken  place  between  these  parties,  so  as  to 
render  the  children  legitimate.  Upon  appeal  to  the  Lords 
of  the  second  division  of  the  Court  of  Session,  they  increased 
the  aliment  from  10/.  to  152.  for  each  of  the  children,  and 
remitted  to  the  Lord  Ordinary.  Other  proceedings  were  then 
had,  and  other  interlocutors  pronounced ;  by  one  of  which, 
dated  the  8th  of  March,  1838,  the  Lord  Ordinary  remitted 
the  case  to  the  commissaries  to  inquire  into  the  marriage, 
and  report  their  opinion  to  him. 

Against  this  interlocutor  the  appellants  appealed  to  their 
Lordships  of  the  first  division  of  the  Court,  and  the  prayer 
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of  their  reclaiming  note  was  in  the  following  terms :  *'  May  it 
therefore  please  your  Lordships  to  recall  the  above  inter- 
locutor, and  to  find,  1st,  That  the  holograph  letter  by  the 
defender,  dated  25th  March,  1826,  together  with  the  admitted 
cohabitation  of  the  parties  subsequent  to  the  letter,  con- 
stitute a  legal  marriage;    2d,  That  the   allegations 

*  811   *  made  by  the  defender,  in  order  to  evade  the  conse- 

quences of  his  own  legal  admissions,  that  the  said 
letter  libelled  on  was  false,  and  prepared  by  himself,  or  his 
agents  under  instructions  from  him,  for  purposes  of  fraud, 
cannot  be  admitted  to  probation :  and,  8d,  That  the  pursuers, 
John  and  Catherine  Menzies,  have  acquired  right,  and  are 
entitled,  in  the  circumstances,  to  the  privileges  and  status  of 
legitimate  children ;  and  that  these  rights  are  not  subject  to 
be  defeated  by  proof  of  the  facts  alleged  by  the  defender : 
and,  4th,  In  the  event  of  your  Lordships'  admitting  the 
defender's  allegations  to  probation,  to  remit  the  process  to  the 
Jury  Coiurt  instead  of  the  commissaries ;  or  to  do  otherwise  in 
the  premises  as  to  your  Lordships  shall  seem  proper." 

The  Lords  desired  cases  to  be  prepared ;  and  the  respon- 
dent then  admitted  that  he  had  written  and  delivered  the 
letter  in  question,  but  alleged  that  he  had  done  so  for  a 
diflFerent  purpose,  namely,  for  a  purpose  of  deceit.  He  set 
forth  in  his  statement,  that  in  the  course  of  the  year  1827  he 
became  acquainted  with  a  young  lady  of  the  name  of  Mac- 
dougall,  and  engaged  to  marry  her.  He  afterwards,  however, 
became  desirous  of  breaking  off  that  engagement,  and  being 
ifti willing  to  assign  any  reason  for  doing  so,  which  could  prove 
offensive  to  the  feelings  either  of  that  lady  or  of  her  rela- 
tions, he  falsely  pretended  that  he  was  under  a  previous 
engagement  to  marry  the  appellant.  He  accordingly  in- 
structed the  appellant  to  make  a  similar  statement,  in  case 
any  questions  should  be  put  to  her  by  the  friends  of  Miss 
Macdougall ;  and  with  the  view  of  supporting  her  statement, 
he  wrote  the  letter  relied  on  by  the  appellant  in  the  con- 
descendence, and  delivered  it  to  her.     At  the  time 

*  812   when  he  did  so,  he  explained  to  her  that  *he  had  no 

intention  of  thereby  making  her  his  wife,  and  the  let- 
ter was  received  by  her  upon  that  understanding.    Although 
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it  bore  date  the  25th  of  March,  1826,  it  was  only  written  and 
delivered  to  the  appellant  in  the  course  of  the  year  1828. 
He  alleged,  too,  that  no  change  whatever  took  place  in  the 
intercourse  of  himself  and  the  appellant,  or  in  their  treatment 
of  each  other,  or  in  the  way  in  which  they  appeared  and  were 
treated  by  the  world,  after  the  delivery  of  this  letter.  The 
appellant  denied  all  knowledge  of  the  fraudulent  purpose 
thus  alleged  by  the  respondent.  Evidence  was  given  by 
both  parties  on  these  points. 

The  case  came  a  great  many  times  before  the  Lord  Ordi- 
nary and  the  Court  of  Session,  and  on  the  18th  of  December, 
1835,  the  Lord  Ordinary  (  Jepprby)  "  sustained  the  defences 
against  the  declaratory  conclusions  of  the  libel  for  marriage  and 
legitimacy,"  appending  to  his  decision  a  very  elaborate  note 
of  his  reasons  for  so  doing.  This  interlocutor  was  main- 
tained, after  appeal,  by  a  decision  of  the  Court  of  Session  on 
the  4th  of  February,  1886.  (a)  On  the  1st  of  February, 
1837,  the  Lord  Ordinary  made  his  final  interlocutor  in  the 
cause,  repelling  the  claim  of  damages  for  seduction,  but  found 
no  expenses  due,  on  the  ground,  as  he  stated  in  his  appended 
"  note,"  of  the  conduct  of  the  respondent.  This  interlocutor 
was,  after  appeal,  maintained  by  a  judgment  of  the  Court  of 
Session,  (i) 

Many  of  these  interlocutors  were  brought  under  appeal, 
and,  among  the  rest,  questions  were  raised  as^to  the  admissi- 
bility of  some  of  this  evidence  received  in  the  Court  below 
in  the  course  of  the  cause,  and  which  went  to  explain 
or  contradict  the  presumptions  created  *  by  the  letter.  *  818 
Questions  were  also  raised  as  to  the  competence  of  the 
order  remitting  to  the  commissaries,  but  no  other  matter  was 
finally  decided  by  the  House  of  Lords  except  that  which 
related  to  the  construction  of  the  letter  of  1826.  Their 
Lordships'  decision  on  that  question,  which  went  to  take 
away  the  very  foundation  of  the  action,  rendered  all  notice 
of  the  others  unnecessary. 

The  Lord  Advocate  and  Mr.  J.  Henderson^  for  the  appel- 

(a)  Fac.  Coll.  vol.  xi.  p.  847.  (b)  15  Dunl.  B.  &  M.  1200. 
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lant.  —  The  letter  founded  on  here  constitates  a  valid  con- 
tract of  marriage,  whether  it  is  considered  as  a  declarator 
that  a  marriage  existed  at  the  time  it  purported  to  be  made, 
or  as  a  promise  made  at  that  date,  but  which  was  actually 
performed  at  the  time  of  the  delivery  of  the  paper  to  the 
appellant.  The  former,  however,  is  the  proper  mode  of  con- 
sidering it.  The  letter  is,  in  fact,  a  declaration  of  an  existing 
marriage.  It  is  proof  of  that  mutual  consent  immediately  to 
contract  marriage,  which  by  the  law  of  Scotknd  gives  vaHdity 
to  the  proceeding.  Macniel  v.  Mae  Qregor.  (a)  At  the  time 
of  the  date  it  was  a  promise ;  that  promise  was  followed  by  a 
eopvla;  and  at  the  time  of  the  delivery  the  marriage  had 
been  completed,  and  was  then  publicly  declared.  The  letter 
is  in  terms  as  strong  as  any  thing  can  be:  **  I  hereby  declare 
you  to  be  my  lawful  wife.'*  That  declaration,  made  before 
witnesses,  would  tpso/a^rfo  constitute  a  marriage;  and  made 
by  writing,  and  published  by  delivery  of  that  writing  to  the 
woman,  it  is  equally  a  marriage.  But  if  it  should  be  said 
that  this  is  not  a  declaration  of  an  existing  marriage,  but  a 
promise  to  make  a  marriage,  and  that  that  promise 
*  314  *  is  made  dependent  on  the  performance  of  a  condi- 
tion, then  the  answer  is,  that  the  condition  having 
been  performed  at  the  time  of  the  delivery  of  the  letter,  the 
act  of  delivery  gave  it  the  character  of  an  absolute  and  un- 
restricted declaration  of  marriage  on  the  part  of  the  man, 
and  the  acceptance  of  it  by  the  woman  made  the  marriage 
complete. 

The  Attorney- General  and  Mr.  Whiffham,  for  the  respon- 
dent. —  The  only  evidence  of  marriage  is  that  letter  of  25th 
March,  1826.  That  letter  is  neither  a  declaration  of  present 
marriage,  nor  is  it  an  absolute  promise  of  future  marriage.  It 
is  merely  a  promise  under  a  condition.  The  law  of  Scotland 
will  not  recognize  such  a  promise  of  marriage.  On  the  face 
of  the  letter  it  is  fully  apparent  that  the  parties  had  already 
had  intercourse  together.  It  was  not  therefore  a  promise 
followed  by  copula;  it  was  a  promise  following  a  eoptUoj  and 

(a)  1  Dow  &  Clark,  208  ;  8  Wils.  &  Sh.  85. 
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a  promise  to  take  effect  only  on  the  happening  of  a  certain 
event*  It  contemplated  cohabitation,  and  yet  did  not  dis- 
tinctly stipulate  marriage  as  the  certain  and  inevitable  conse- 
qnenoe.  The  words  of  the  letter  are :  "  We  have  been  living 
together  as  man  and  wife."  But  that  phrase  is  used  in  the 
letter  just  as  it  is  used  when  counsel  in  a  cause,  wishing  to 
show  that  an  illicit  intercourse  has  existed  between  certain 
parties,  say  to  a  witness,  *'*  Did  they  live  together  as  man  and 
wife  ?  "  It  does  not  mean  that  they  had  lived  together  as 
spouses ;  it  means  only  that  they  had  had  sexual  intercourse. 
It  could  mean  nothing  else ;  for  if  they  had  been  spouses,  or 
had,  except  merely  so  far  as  intercourse  went,  lived  together 
as  man  and  wife,  where  would  have  been  the  necessity 
to  promise  a  marriage?  The  parties  Uved  together  in 
concubinage.  That  mode  of  living  cannot  be  made 
*  the  foundation  of  a  marriage,  and  this  is  not  a  prom-  *  315 
ise  which  can  be  converted  in  ipmim  matrtmonium  by 
a  subsequent  event.  It  would  be  most  dangerous  so  to  treat 
it.  This  consequence  might  follow :  a  man  might  give  such  a 
promise  to  half  a  dozen  women  at  the  same  time :  would  the 
Court  say  that,  under  such  circumstances,  she  who  first  pro- 
duced a  child  was  to  be  entitled  to  the  rank  and  honours  of  a 
wife?  This  has  already  been  decided;  for  in  Kennedy  v. 
iTDoually  (a)  it  appeared  that  Miss  Kennedy  had  admitted 
the  defender  to  intercourse  without  a  promise ;  and  after  that 
event  had  taken  place  he  made  her  this  promise,  that  if  she 
should  prove  with  child  he  would  marry  her.  A  child  was 
afterwards  bom,  and  the  commissaries  held  this  to  be  a  mar- 
riage, but  the  Court  of  Session  overruled  that  decision,  con- 
sidering it  clear  that  such  a  conditional  promise  of  marriage 
was  illegal,  and  that  a  promise  subsequent  to  a  coptda  could 
not  make  a  marriage.  The  same  rule  must  be  applied  in  the 
present  case,  and  the  claim  of  this  appellant  must  be  rejected, 
and  the  decision  of  the  Court  below  affirmed. 

The  Lord  Advocate,  in  reply. — If  the  letter  founded  on 
had  stopped  at  the  words,  ^^  I  hereby  declare  you  to  be  my 

(a)  Feig.  Cons.  Bep.  81 ;  8  Sh.  &  Wils.  135 ;  5  Brown  Sup.  789. 
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lawful  wife,'*  it  would  have  been  unquestionably  sufficient  to 
support  a  declarator  of  marriage.  The  words  afterwards 
added  do  not  destroy  its  character.  The  added  condition 
cannot  be  admitted  to  restrict  the  preceding  terms,  which 
are  in  themselves  absolute.  The  letter  was  really  made  and 
delivered  some  time  after  the  date  it  bore.     At  the  real 

time  of  making  and  delivering  a  child  had  been  bom  ; 
*  316    the  *  supposed  condition,  therefore,  had  been  fulfilled, 

and  the  paper  is  in  truth  a  declaration  that  at  the 
time  at  which  it  was  given,  the  parties  were,  in  fact,  mar- 
ried. 

Octobers. 

Lord  Cottenham.  —  One  of  the  questions  raised  in  the 
papers  in  this  case  was  most  properly  abandoned  in  the  dis- 
cussions at  the  bar  of  this  House  ;  and  that  was,  whether  it 
was  competent  for  the  parties  to  produce  evidence  for  the 
purpose  of  showing  with  what  object  the  letter  founded  on  in 
this  cause  was  written.  As  that  question  has  thus  been 
abandoned,  I  shall  make  no  further  observations  upon  it. 
The  main  question,  therefore,  is,  what  is  the  »tatus  of  the 
appellant ;  whether  she  is  or  not  the  wife  of  the  respondent. 
That  question  will  turn  on  the  construction  to  be  given  to 
the  letter  dated  in  May,  1826,  first  taken  per  se^  and  then 
considered  with  relation  to  the  general  law  of  Scotland  and 
the  facts  proved.  It  is  an  admitted  fact  that  there  was  a  co- 
habitation of  these  parties,  both  before  and  after  the  date  of 
that  letter. 

The  summons  put  the  claim  of  marriage  on  two  grounds : 
first,  on  the  ground  of  a  promise  of  marriage  previous  to  any 
cohabitation,  and  a  subsequent*  copula  upon  that  promise 
given,  —  of  which,  however,  there  was  no  direct  proof ;  and, 
secondly,  on  the  ground  that  the  letter  itself  was  a  declara- 
tion of  marriage  ipso  facto  made  by  the  mutual  consent  of  the 
parties  concerned.  A  consent  de  prcesenti  is  essential  to  such 
a  marriage,  and  a  subsequent  marriage  is  established  by  a 
proof  of  a  promise  and  a  copvla^  on  the  ground  that  the  copula 
was  in  consequence  and  performance  of  an  anterior  promise. 
The  copula  does  not  constitute  the  marriage,  but  is  taken, 
where  circumstances  justify  it,  as  evidence  of  the  performance 
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of  a  previous  promise.  To  assume  it  to  be  otherwise 
*  would  be  altogether  to  mistake  its  nature.  A  mar-  *  817 
riage  must  be  constituted  by  a  consent  first  given.  I 
do  not  think  that  such  consent  is  apparent  on  the  face  of  this 
letter :  nor  do  I  think  that  the  letter  can  be  considered  as  the 
declaration  of  a  previous  marriage.  It  seems  to  me  to  negar 
tive  all  the  essentials  of  a  legal  mamage.  The  condition  con- 
templated in  it  negatives  even  the  habit  and  repute  which 
have  been  referred  to,  which  it  is  said  existed  in  this  case,  and 
of  which  the  letter  is  put  forward  as  a  strong  and  decisive 
evidence.  It  does  not  seem  to  me  that  the  letter  per  se  sup- 
ports any  of  the  grounds  on  which  a  Scotch  marriage  can  be 
established.  The  counsel  for  the  appellant  felt  this  so 
strongly,  that  he  put  the  case  on  the  ground  that  the  letter, 
though  dated  in  1826,  was  not  actually  delivered  till  1827  or 
1828,  and  must,  therefore,  be  taken  as  a  declaration  that  the 
condition  mentioned  in  it  had  then  been  performed.  But  that 
would  be  to  construe  the  document  by  the  extraneous  evidence 
of  the  subsequent  acts  of  the  parties,  showing  that  something 
mentioned  in  the  document  had  been  actually  done.  That 
evidence  could  not  be  resorted  to  without  showing  that  the 
parties  did  not  intend  at  the  time  the  letter  was  given  that  it 
should  constitute  a  present  marriage,  but  that  it  was  written 
as  a  kind  of  agreement  that  at  a  future  day  a  certain  result 
should  take  place,  if  in  the  mean  time  a  certain  event  hap- 
pened. This  is  not  su£Scient  to  render  the  letter  available 
for  the  purpose  for  which  it  is  now  sought  to  be  employed. 
It  is  not  now  doubted  that  the  evidence  itself  which  showed 
the  letter  to  have  been  written  in  pursuance  of  a  scheme  of 
the  respondent,  acquiesced  in  by  the  appellant,  to  com- 
mit a  fraud  with  regard  to  a  third  person,  *  was  prop-  *  818 
erly  admitted.  Kennedy  v.  Campbell^  (a)  M^Innes  v. 
Moir,  (4)  Taylor  v.  Kello^  (c)  and  Chant  v.  Mennons^  (d) 
and  all  the  authorities,  show  that  to  constitute  a  contract  of 
marriage  there  must  be  contracting  parties,  and  that  the  words 
used  must  be  such  as  to  show  an  intention  on  both  sides  to 


(a)  3  Sh.  &  Wils.  135.        '  (h)  Ferg.  Com.  Rep.  125. 

(c)  Morr.  12687.  (d)  Ferg.  Cons.  Rep.  110. 
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enter  into  a  contraot  of  that  especial  character.  If  the  paper 
does  not  show  such  to  have  been  their  intention,  —  if  it  ap- 
pears only  to  have  been  executed  for  collateral  purposes,  —  it 
will  not  be  sufficient  to  constitute  a  marriage. 

This  mode  of  considering  the  contract  does  not  infringe,  as 
any  other  mode  of  considering  it  would  do,  upon  the  principle 
of  not  construing  written  documents  by  the  aid  of  extraneous 
evidence. 

The  question  in  this  case  is^  whether  the  letter  can  be 
treated  as  a  valid  contract  of  marriage ;  and  in  order  to  deter- 
mine this  question  in  the  affirmative,  and  so  to  construe  this 
letter,  we  are  told  that,  though  dated  in  1826,  this  letter, 
which  is  said  to  be'  the  contract  of  marriage  itself,  was  not 
actually  delivered  to  one  of  the  parties,  who,  if  it  was  a  con- 
tract, was  at  once  and  definitively  to  be  bound  by  it,  until  the 
year  1828.  It  seems  to  me  that  that  fact  alone  is  sufficient 
to  show  that  it  was  not  a  present  contract  of  marriage,  but 
that  the  parties  had  some  other  design  in  view  when  the  letter 
was  written.  On  the  other  hand,  to  construe  the  letter  as  if 
dated  at  the  time  of  the  delivery  in  1828,  would  be  to  defeat 
the  very  object  for  which  it  is  put  forward,  and  to  give  to  a 
written  instrument  an  import  totally  different  from  what  it 
distinctly  expresses. 

The  position  attempted  to  be  maintained  in  this 

*  819    *  case  for  the  appellant  cannot,  I  therefore  think,  be 

successfully  maintained.    If  the  letter  which  I  have 

been  considering  is  not  a  contract  of  marriage,  the  case  fails 

altogether  on  that  point. 

With  regard  to  this  suit,  the  appellant  had  her  choice  of 
proceeding  as  for  seduction  alone,  in  which  case  the  jury  would 
have  been  the  proper  tribunal  to  try  the  question ;  but  she 
has  thought  fit  to  join  a  suit  for  declarator  of  marriage  with 
the  allegations  of  seduction.  That  properly  brings  the  case 
under  the  adjudication  of  the  Lord  Ordinary.  The  evidence 
no  doubt  proves  the  conduct  of  the  defender  to  have  been 
highly  discreditable  to  him.  There  is  no  doubt  that  he  was  a 
party  to  the  ruin  of  the  pursuer,  whom,  as  being  in  his  ser- 
vice, he  was  bound  to  protect.  But  that  circumstance  cannot 
give  a  different  legal  character  to  a  written  document,  nor 
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entitle  the  House,  without  any  warrant  from  the  Scotch 
authorities,  to  treat  that  document  as  a  Scotch  contract  of 
marriage  ;  nor  does  it  establish  per  se  the  title  of  the  pursuer 
to  damages  as  for  seduction ;  while  the  length  of  time  during 
which  the  intercourse  was  continued  without  complaint  is  an 
unportant  feature  in  a  case  of  this  kind.  I  am,  therefore, 
of  opinion  that  the  interlocutor  and  judgment  appealed  from 
must  be  affirmed. 

Another  question  then  arises  of  some  importance  to  the 
pursuer ;  namely,  that  of  granting  the  costs  of  the  appeal. 
The  distressing  circumstances  of  this  case  would  have  made 
me  glad  to  find  a  ground  for  not  fixing  upon  her  the  costs  of 
the  appeal :  such  ground  seems  to  exist  in  the  fact  that  the 
Court  below  did  not  give  costs  to  the  defender.  The  prac- 
tice of  this  House  on  such  subjects  was  formerly  in  great 
doubt:  of  late  years  an  altered  system  has  prevailed 
here,  and  costs  are  generally  given  on  affirming  *  judg-  *  320 
ments.  This  alteration  has  gone  far  to  check  the  num- 
ber of  frivolous  appeals,  particularly  from  Scotland.  It  is  my 
duty  to  look  to  the  general  effect  which  tribunals  propose  to 
themselves  in  giving  or  withholding  costs ;  and  in  this  House 
and  in  Chancery,  I  have  thought  that  less  benefit  has  arisen 
from  making  costs  depend,  as  some  of  my  predecessors  made 
them  depend,  on  the  particular  circumstances  of  the  case,  than 
from  making  the  costs  in  each  instance  follow  the  result  of 
the  suit,  particularly  when  the  question  depended  on  matters 
of  fact  and  the  conduct  of  the  parties.  I  shall,  therefore, 
propose  to  your  Lordships  to  affirm  the  judgment  of  the  Court 
below,  with  costs ;  though,  considering  all  the  circumstances 
of  the  case,  I  think  the  defendant  will  acquire  some  credit  in 
not  exacting  them. 

Lord  Brougham. — I  fuUy  agree  with  my  noble  and  learned 
friend :  I  heard  the  greater  part  of  this  case  argued ;  and  I 
come,  considering  the  circumstances  of  the  case,  reluctantly, 
to  the  same  conclusion. 

Appeal  dismissed,  and  interlocutors  affirmed. 
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Robert  Haio,  Esq Appellant. 

Sir  William  Jackson  Homan,  Bart.,  Henry  ' 
Arabin,  Louisa  Howse,  William  Thomas 
Parsons    Poe    and   Gertrude   his  Wife, 
Anthony  L'Estrange,  and  Others  .    .    . , 


.  Ite$pondents, 


Menewahle  JOeases,    Annuities.    Jurisdiction,    Practice, 

A  lessee  of  a  bishop's  lands  in  Ireland,  with  a  custom  of  renewal,  granted 
subleases,  with  covenants  to  renew  on  payment  of  rents  and  fines. 

*  321  The  subleases  became  vested  in  R. ,  who  charged  *  the  lands,  and 
other  lands  of  which  he  was  seised  in  fee,  with  annuities,  and  con- 
veyed both  descriptions  of  lands  to  a  trustee  to  secure  the  annuities, 
with  power,  if  they  should  be  in  arrear,  to  raise  payments  by  sale  or 
other  means.  R.'s  interest  in  the  leasehold  and  freehold  lands  was 
assigned  to  Haig  in  1814,  and  the  lease  under  the  bishop  had  then 
become  vested  in  him,  and  he  obtained  renewals  of  it.  On  a  bill  filed 
against  him  in  1815  by  the  annuitants,  praying  a  sale  for  payment  of 
arrears  then  due,  orders  and  decrees  were  made,  appointing  a  receiver 
of  the  rents  and  profits  of  all  the  lands,  to  pay  the  annuities  thereout, 
and  declaring  them  to  be  a  first  charge  on  both  descriptions  of  lands, 
and  ordering  a  sale  of  part  to  pay  the  arrears,  unless  Haig  should  pay 
the  same  in  six  months.  On  a  supplemental  bill  by  the  annuitants, 
stating  that  they  had  discovered  that  the  subleases  had  not  been 
renewed,  and  praying  that  Haig  might  be  ordered  to  renew  them;  a 
decree  was  made,  ordering  him  to  execute  renewals  on  payment  of  the 
rents  and  fines  due  to  him,  the*  same  to  be  a  first  charge  on  the  lands 
in  case  of  renewal ;  but  if  the  annuitants  should  not  pay  the  rents  and 
fines,  then  their  bill,  as  far  as  it  prayed  renewals  of  the  subleases,  to 
be  dismissed  with  costs,  and  the  freehold  lands  to  be  sold,  subject  to 
the  annuities,  for  payment  of  the  arrears.  The  annuitants  declined 
to  renew,  finding  the  proceeds  of  the  freehold  lands,  which  were  sold, 
a  sufficient  fund  for  their  dividends. 

Held  (affirming  decrees  of  the  Court  of  Chancery),  that  the  annuitants 
ought  not  to  be  compelled  to  renew  the  subleases,  and  that  Haig  was 
not  entitled  in  justice,  or  in  point  of  form,  to  be  reimbursed  by  them 
personally,  or  out  of  the  produce  of  the  freehold  lands,  for  the  rents 
paid  to  them  by  the  receiver  out  of  the  leasehold  lands. 
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It  is  desirable  that  Courts  of  Equity  should  have  more  power  to  compel  a 
plaintiff,  ou  dismissing  his  bill,  to  do  justice  to  a  defendant ;  but  in 
this  case,  justice  did  not  require,  nor  would  it  be  for  the  appellant's 
benefit,  that  the  relief  he  asked  should  be  granted ;  nor  could  such 
relief,  if  just  and  beneficial,  be  given  by  the  decree  of  dismissal,  but 
should  be  on  special  application. 

The  mere  propriety  of  a  former  decree  cannot  be  questioned  by  bill  of 
review  :  it  is  only  where  there  is  error  on  the  face  of  it  that  such  a  bill 
can  be  sustained.* 

June  30  ;  July  6,  13, 1840.     October  6,  1841. 

The  lands  of  Upper  and  Lower  Carnan  and  of  Killan,  part 
of  the  possessions  of  the  see  of  Kilmore  in  Ireland,  had  been 
from  time  to  time  demised  by  the  Bishop  of  Kilmore  for  a 
term  of  twenty-one  years,  with  a  custom  of  renewal. 
These  several  lands  being  held  *  by  Broughal  New-  *  322 
burgh,  Esq.,  for  such  a  term,  as  lessee  of  the  bishop, 
he  by  an  underlease,  dated  the  8d  of  November,  1791,  demised 
the  lands  of  Killan  to  Patrick  Smith,  for  twenty-one  years, 
at  the  yearly  rent  of  26Z. ;  and  he  covenanted  that  so  often 
as  he,  his  executors  or  assigns,  should  renew  the  lease  held 
from  the  bishop,  he  and  they  would  renew  the  said  term  to 
Smith,  his  executors,  &c.,  on  payment  of  all  rent,  and  also 
on  payment,  for  every  50?.  which  should  be  raised  by  the 
bishop  in  the  rent  or  fine  of  the  said  lands,  of  la,  in  the  pound 
upon  the  rent  of  26/.,  and  of  a  fine  of  13/.  at  the  end  of  every 
five  years  during  the  said  demise.  By  another  underlease, 
dated  the  7th  of  November,  1791,  B.  Newburgh  demised  the 
lands  of  Moybolg,  including  the  Camans,  to  Charles  Stewart 
for  a  term  of  fifteen  years,  at  the  yearly  rent  of  115/.  5«.,  with 
a  like  covenant  for  renewal  on  payment  of  all  the  rent,  and  a 

«  See  Tommey  v.  White,  1  H.  L.  Cas.  160  ;  Trulock  v,  Robey,  15 
Sim.  265,  276  ;  2  Phil.  395.  It  is  no  ground  of  review  that  the  matters 
decreed  are  contrary  to  the  proofs  in  the  cause.  Mellish  v.  Williams,  1 
Vem.  150 ;  Bartlett  v.  Fifield,  45  N.  H.  81  ;  Whiting  v.  United  States 
Bank,  13  Peters,  6,  13,  14  ;  Bamam  v,  McDaniels,  6  Vt.  177.  The  bill 
cannot  be  sustained  on  the  ground  that  the  Court  has  decided  wrong  on 
a  question  of  fact.  Webb  v.  Pell,  3  Paige,  368  ;  Young  v.  Henderson,  4 
Hayw.  189  ;  Dougherty  v.  Morgan,  6  Monroe,  153  ;  Love  v.  Blewit,  1 
Dev.  &  Bat.  £q.  108,  110 ;  Eaton  v.  Dickinson,  3  Sneed  (Tenn.),  397  ; 
Getzler  v.  Sarone,  18  111.  511  ;  2  Dan.  Ch.  Pr.  (4th  Am,  ed.)  1576. 
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fine  of  S7L  12s.  6d.  at  the  end  of  every  five  years  during  the 
demise ;  and  also  52.  on  every  50L  which  the  bishop  should 
raise  in  the  fine  payable  to  him  on  renewal.  The  term  thus 
granted  to  Stewart  afterwards  became  vested  in  Smith,  who 
paid  for  renewals  of  both  terms  from  1801.  Both  terms  ex- 
pired in  1812,  and  neither  of  them  was  ever  renewed. 

Patrick  Smith  died  in  1797,  intestate,  leaving  five  daugh- 
ters his  co-heiresses  and  next  of  kin ;  one  of  whom,  named 
Rebecca,  married  James  Rawson  in  1803,  and  previous  to 
such  marriage  a  settlement  was  executed  by  which  she  con- 
veyed her  undivided  share  in  the  freehold  and  leasehold  lands 
of  her  father  to  Rawson,  his  heirs,  executors,  and  administra- 
tors ;  and  Rawson  conveyed  certain  lands  belonging  to  him 
to  Stewart  King  and  Robert  Eustace,  in  trust  for  secur- 
*  323  ing  *  to  her  a  jointure  of  2001,  a  year ;  he  also  gave 
them  a  bond  and  warrant  of  attorney  for  securing  the 
jointure,  and  also  20007.  for  the  issue  of  the  marriage. 
Harriet  Smith,  another  of  the  co-heiresses,  died  in  1808, 
having  by  her  will  devised  one-fourth  part  of  her  share  of 
the  lands,  to  which  she  was  entitled  as  such  co-heiress,  to 
Rebecca  Rawson,  for  her  sole  and  separate  use,  charged  with 
certain  legacies. 

By  a  deed  of  partition  made  in  May,  1809,  between  the 
parties  interested,  the  lands  of  Camans  were  allotted  to  James 
Rawson,  for  his  wife's  one-fifth  part  of  the  lands  of  Moybolg, 
subject  to  the  payment  of  one-fifth  part  of  the  rent  and  fines ; 
the  lands  of  Eallan  were  also  allotted  and  assigned  to  him, 
subject  to  an  annuity  of  70Z.  a  year,  payable  to  the  widow  of 
P.  Smith  during  her  life ;  and  certain  freehold  lands  called 
Monaghanoose  and  TuUynaskea,  in  the  same  county,  held 
under  renewable  leases  for  lives,  and  late  the  estate  of  P. 
Smith,  were  conveyed  to  him  and  his  heirs. 

By  an  indenture  dated  the  22d  of  June,  1809,  James  Raw- 
son,  for  the  considerations  therein  mentioned,  granted  to 
Maximilian  Faviere,  his  heirs  and  assigns,  two  annuities,  one 
of  300Z.  during  the  life  of  his  daughter  Louisa  Howse, 
another  of  200Z.  for  the  life  of  his  daughter  Gertrude  Poe ; 
and  be  charged  the  annuities  on  certain  lands  and  heredita- 
ments therein  mentioned,  of  which  he  was  seised  in  fee,  and 
[270] 


HAIO  V.   HOMAK.  *  828 

also  upon  the  lands  of  Camans  and  Ejllan,  and  upon  certain 
parts  of  Monaghanoose  and  of  Tullynaskea :  and  by  the  game 
indenture  he  conveyed  the  said  lands,  whereof  he  was  seised 
in  fee,  to  Edward  Shannon,  his  heirs  and  assigns  for  ever,  on 
trust  to  secure  the  pajnnent  of  the  said  two  annuities ; 
and  on  trust  for  *  the  same  purpose  he  assigned  the   *  824 
lands  of  Camans  and  Killan  to  the  said  Shannon,  his 
executors,  administrators,  and  assigns,  for  the  several  terms 
therein  then  unexpired,  and  for  all  future  renewals  thereof, 
subject  to  the  rents,  renewal,  and  quinquennial  fines  payable 
to  the  representatives  of  B.  Newburgh:  and  Rawson  and 
Rebecca  his  wife,  by  the  same  indenture,  in  pursuance  of  a 
certain  power  therein  recited,  appointed  unto  the  said  Shan- 
non, his  heirs  and  assigns,  the  said  lands  of  Monaghanoose ; 
and  appointed  unto  him,  his  executors,  administrators,  and 
assigns,  the  said  lands  of  Tullynaskea,  upon  trust  in  the 
manner  therein  mentioned  to  secure  the  payment  of  the  said 
two  annuities ;  which  last-mentioned  lands  of  Monaghanoose 
and  Tullynaskea  were  stated  to  have  been  bequeathed  to 
Rebecca  Rawson  by  her  sister  Harriet  Smith:  and  it  was 
thereby  declared  that  all  the  said  lands  and  premises,  released, 
assigned,  and  appointed  respectively,  should  be  held  by  Shan- 
non upon  trust,  to  permit  Rawson  and  Rebecca  his  wife,  their 
heirs  and  assigns,  to  occupy  and  enjoy  the  same  until  default 
in  payment  of  the  rents,  quinquennial,  or  renewal  fines  pay- 
able to  the  representatives  of  B.  Newburgh  in  respect  of  the 
subleases  of  the  lands  of  Camans  and  Killan,  or  until  default 
in  payment  of  either  of  the  annuities  of  8001.  and  2002.  respec- 
tively, or  of  the  annuity  of  701.  payable  to  Mrs.  Smith :  and 
upon  further  trust,  in  case  the  rents,  renewal,  or  quinquen- 
nial fines  should,  during  the  lives  of  the  said  Louisa  and 
Grertrude,  and  the  survivor  of  them,  happen  to  be  unpaid  for 
twenty-one  days  after  the  days  respectively  whereon  the 
same  ought  to  be  paid,  then  by  the  said  indenture  it  was 
declared,  **  that  it  should  be  lawful  for  £.  Shannon,  his  heirs, 
executors,  &c.,  from  time  to  time  during  the  lives  of 
the  said  Louisa  and  Gertrude,  *  and  the  survivor  of  ^  825 
them,  out  of  the  rents  and  profits  of  the  said  appointed 
lands  and  premises,  by  mortgaging,  leasing,  or  demising  the 
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same,  or  by  such  other  ways  or  means  as  to  the  said  Shannon, 
his  heirs,  executors,  administrators,  or  assigns,  should  seem 
meet  and  necessary,  to  raise  and  levy  such  sum  and  sums  of 
money  from  time  to  time  during  the  lives  9f  the  said  Louisa 
and  Gertrude,  and  the  survivor  of  them,  as  should  be  sufficient 
to  pay  all  and  every  the  said  rents,  renewal,  and  quinquennial 
fines  payable  in  virtue  of  the  said  two  subleases  of  the  said 
lands  of  Camans  and  Killan:  and  in  case  the  annuities  of 
800Z.  and  200Z.  and  of  70/.  should  be  unpaid  for  twenty-one 
days  after  they  respectively  became  payable,  that  it  should  be 
lawful  for  the  said  Shannon,  his  heirs,  executors,  &c.,  to  raise 
and  levy  such  sum  or  sums  as  should  be  sufficient  to  pay 
them.  And  it  was  by  the  said  indenture  covenanted  that 
Rawson,  his  heirs  or  assigns,  might  at  any  time  repurchase 
the  said  two  annuities,  or  either  of  them,  at  the  price  paid 
for  them  by  Maximilian  Faviere." 

A  memorandum  was  indorsed  on  this  indenture,  in  the 
attestation  thereof,  to  the  effect  that  the  several  lands  and 
premises  bequeathed  to  Rebecca  Rawson,  under  and  by 
virtue  of  the  will  of  Harriet  Smith,  her  late  sister,  should 
not  be  resorted  to,  unless  the  other  lands  and  premises  therein 
charged  with  the  payment  of  the  annuities  of  300Z.  and  200/. 
should  be  insufficient  to  pay  them ;  ^^  it  being  the  intent  and 
meaning  of  the  parties  thereto  that  the  lands  and  premises  of 
the  said  James  Rawson  shall  be  always,  in  the  first  instance, 
resorted  to  for  payment  of  the  said  annuities." 

By  another  indenture,  dated  the  9th  of  February, 
*  326  1810,  J  ames  Rawson,  in  consideration  of  2800/.  *  granted 
to  the  respondent  Anthony  L'Estrange  and  his  assigns, 
during  his  life,  an  annuity  of  400/.  charged  on  the  lands  of 
Camans  and  Killan,  and  the  other  lands  before  mentioned ; 
and  he  assigned  the  same  lands  to  Francis  L'Estrange  for  the 
term  of  ninety-nine  years,  in  trust  for  securing  payment  of 
that  annuity. 

In  the  year  1812,  the  term  of  Broughal  Newburgh,  in  the 
several  leasehold  lands  held  under  the  Bishop  of  Kilmore, 
became  vested  in  Cornelius  Gautier,  by  purchase,  under  a 
decree  for  sale,  made  the  9th  of  May,  1811,  in  a  cause  in  the 
Court  of  Chanceiy  in  Ireland,  entitled  Corry  v.  Newburgh ; 
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and  by  the  conditions  of  sale  it  was  stipulated  that  the 
purchaser  of  the  interest  of  the  minors  (parties  in  the  cause 
representing  B.  Newburgh,  then  deceased)  should  be  account- 
able to  them  for  all  arrears  of  renewal  fines  due  by  the  under- 
tenants up  to  the  1st  of  November,  1801,  on  their  procuring 
renewals  from  the  purchaser.  Gautier  obtained  from  the 
bishop  a  renewal  for  a  term  of  twenty-one  years,  by  indent- 
ure dated  the  20th  of  December,  1812 ;  and  he  subsequently 
sold  and  assigned  his  interest  to  the  appellant,  by  indenture 
dated  the  7th  of  August,  1814.  In  the  year  1816,  the  appel- 
lant obtained  a  renewal  in  his  own  name  from  the  bishop,  for 
a  new  term  of  twenty-one  years.  He  subsequently  renewed 
at  several  times.  He  had  then  purchased  of  the  assignees  of 
Rawson,  who  became  a  bankrupt  in  1810,  his  interest  in  the 
freehold  lands  before  mentioned,  and  his  derivative  interest  in 
the  leasehold  lands,  and  the  same  had  been  assigned  to  him 
by  indenture  dated  the  7th  of  September^  1814,  subject  to 
the  several  annuities  granted  by  the  bankrupt  as  before  men- 
tioned. Thus  the  derivative  interests,  which,  in  the  year 
1791,  had  been  granted  to  P.  Smith  and  C.  Stewart  in  the 
leasehold  lands,  together  with  the  immediate  term  or 
interest  out  *of  which  they  had  been  carved,  became  *  327 
vested  in  th^  appellant. 

MaximiUan  Faviere  died  in  1812,  having  by  his  will  devised 
his  property  to  Sir  William  Jackson  Homan,  Bart.,  Oeo. 
Williamson,  and  Hy.  Arabin,  in  trust,  and  appointed  Maria 
Faviere,  his  widow,  sole  executrix.  Considerable  arrears  of 
the  annuities  of  3002.  and  2002.  having  been  due  in  May,  1815, 
these  trustees  and  executrix  filed  their  bill  in  Chancery  in  Ire- 
land against  the  appellant  and  £.  Shannon,  praying  that  those 
two  annuities  might  be  decreed  to  be  a  charge  upon  the  lands 
mentioned  in  the  indenture  of  the  22d  of  June,  1809 ;  that 
an  account  might  be  taken  of  the  arrears;  that  the  trusts  of 
that  indenture  might  be  carried  into  execution,  and  the  arrears 
of  the  annuities  might  be  raised  out  of  the  rents  and  profits, 
or  by  demise,  sale,  or  mortgage  of  the  lands ;  that  a  receiver 
might  be  appointed  of  the  rents  and  profits  of  all  the  prem- 
ises, and  the  rents,  when  received,  might  be  applied  in  pay- 
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ment  of  the  head  rents  payable  thereout,  and  afterwards  in 
payment  of  those  two  annuities. 

The  appellant  being  at  that  time  out  of  the  jurisdiction, 
and  not  appearing  to  the  bill,  the  plaintiffii  in  the  cause  ob- 
tained a  decree  pro  confe9%o  against  him ;  and  by  an  order, 
made  on  the  Ist  of  February,  1816,  a  receiver  was  appointed 
over  all  the  lands  charged  with  the  annuities ;  and  by  a  sub- 
sequent order,  made  on  the  8th  of  March,  1817,  the  receiver 
was  directed  to  apply  the  rents  in  keeping  down  these  annui- 
ties. By  the  decree,  made  absolute  on  the  18th  of  Novem- 
ber, 1816,  it  was  referred  to  the  Master  to  inquire  what  was 
due  for  the  arrears  of  the  two  annuities.    The  Master,  by  his 

report,  made  on  the  24th  of  July,  1817,  found  the 
*  828   amount  of  the  arrears  to  the  1st  of  May,  *  1817,  to  be 

1250Z.,  and  that  there  was  no  incumbrance  affecting 
the  premises  prior  to  the  date  of  the  annuity  deed.*  By  a 
decretal  order,  made  on  the  26th  of  January,  1818,  it  was 
decreed  that  the  12502.,  together  with  the  plaintiflGs'  costs, 
were  a  charge  upon  the  lands  and  premises ;  and  the  appel- 
lant was  decreed,  within  six  months,  to  pay  the  same,  and  in 
default  of  his  so  doing,  that  the  lands  and  premises  comprised 
in  the  annuity  deed  should  be  sold  for  payment  thereof,  sub- 
ject to  the  two  annuities. 

In  1822,  Sir  W.  J.  Homan  and  his  cotrustees,  together  with 
Louisa  Howse  and  Gertrude  Poe  and  her  husband,  in  whom 
the  two  annuities  were  then  vested,  filed  a  supplemental 
bill  against  the  appellant  and  £.  Shannon,  and  the  respon- 
dent Anthony  L'Estrange  (who  had  purchased  of  Rawson  an 
annuity  of  400/.  charged  on  the  same  lands),  and  others, 
stating  that  they  had  discovered  new  incumbrances  on  the 
said  lands,  and  that  the  derivative  terms  granted  by  B.  New- 
burgh,  in  the  year  1791,  out  of  the  lands  of  Carnans  and 
Killan  had  never  been  renewed,  but  that  the  original  terms 
from  the  Bishop  of  Kilmore  had  been  renewed  ;  and  charging 
that  the  appellant,  as  having  the  estate  of  B.  Newburgh,  and 
having  obtained  a  renewal  thereof,  was  bound  to  renew  the 
leases,  which  had  been  held  by  J.  Rawson,  for  the  benefit  of 
the  plaintiff,  and  praying  that  the  former  decree  might  be 
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carried  into  execution;  that  the  several  lands  in  question 
might  be  sold  ;  that  out  of  the  proceeds  the  plaintiffs  might 
be  paid  so  much  of  the  said  sum  of  1250Z.  as  remained  due ; 
that  the  account  of  the  arrears  might  be  carried  on ;  that  the 
receiver  might  be  continued ;  and  that  all  leases  or  renewals 
obtained  of  such  of  the  said  lands  as  were  held  under  the  see 
of  Kilmore  might  be  declared  to  be  held  in  trust  for 
*  the  plaintifiGs,  and  as  a  security  for  payment  of  their  *  829 
annuities. 

To  this  bill  the  appellant  appeared ;  and,  by  his  answer, 
submitted  the  question  how  far  the  plaintiffs'  annuities  were 
charged  on  the  estates  held  by  him  immediately,  as  New- 
burgh's  representative,  under  the  Bishop  of  Kilmore,  and  par- 
amount to  Rawson's  interest,  which,  as  he  alleged,  had  expired 
or  been  forfeited  for  want  of  renewal ;  and  in  any  event  he 
submitted  that  the  annuities  ought  not  to  be  chargeable  on 
those  estates  until  the  plaintiffs  should  pay  the  arrears  of  rent 
and  quinquennial  and  renewal  fines  due  in  respect  of  the 
interest  of  J.  Rawson,  and  their  proportion  of  the  costs  and 
expenses  attending  the  renewals  from  the  bishop. 

The  same  plainti&  filed  a  further  supplemental  bill  in  1824, 
in  which  they  limited  their  claim,  so  far  as  regarded  the  lease- 
hold lands  of  Carnans  and  Killan,  to  the  interest  which  Raw- 
son  had  in  those  lands  under  the  two  renewable  leases  of  the 
3d  and  7th  of  November,  1791,  charging  that  the  appellant 
purchased  the  same  subject  to  the  incumbrances ;  and  they 
prayed  that  they  might  be  declared  entitled  to  a  renewal  of 
those  two  leases  as  a  security  for  the  payment  of  their  annui- 
ties, upon  such  terms  as  should  be  fit  and  reasonable ;  and 
that  the  appellant  might  be  decreed  to  execute  such  renewals 
accordingly. 

To  this  bill  the  appellant  and  the  other  defendants  thereto 
appeared  and  answered ;  and  the  cause  came  on  to  be  heard 
before  the  Lord  Chancellor  of  Ireland  on  the  15th  of  Feb- 
ruary, 1825,  when  his  Lordship  ordered  and  decreed,  among 
other  things,  *^  that  the  plaintiffs.  Sir  W.  J.  Homan  and  his 
cotrustees,  and  Louisa  Howse,  and  Gertrude,  wife  of  Thomas 
Parsons  Poe  (both  daughters  of  Maximilian  Faviere), 
be  ^  declared,  as  against  the  appellant,  entitled  to  have    *  830 

[  275  ] 


*  380  CASES  IN  THE   HOUSE  OF  LORDS. 

the  leases  of  the  3d  and  7th  of  November,  1791,  of  the 
lands  of  Carnans  and  KUlan,  and  the  benefit  and  advantage 
thereof  deemed  (a)  and  taken  to  have  been  renewed  for  the 
benefit  of  the  said  plaintiffs,  and  as  a  security  for  the  annui- 
ties of  300Z.  and  200/.,  and  of  the  arrears  thereof,  for  the 
teims  respectively  of  twenty-one  years  from  the  date  of  the 
last  renewal  or  new  lease  of  the  said  lands  and  premises 
obtained  by  the  appellant  from  the  Bishop  of  Kilmore :  and 
it  was  further  ordered  and  decreed,  that  the  trusts  of  the 
deed  of  the  22d  of  June,  1809,  be  cailied  into  execution ; 
and  accordingly  that  it  be  refeiTed  to  the  Master  to  take  an 
account  of  what  was  due  to  the  plaintiffs  on  the  foot  of  the 
two  annuities :  and  that  in  taking  the  account  he  take  the 
sum  of  1250/.,  mentioned  in  the  said  report  of  the  24th  of 
July,  1817,  and  in  the  decree  of  the  26th  of  January,  1818, 
as  the  sum  then  due  to  the  plaintiffs  on  foot  of  the  arrears  of 
the  said  annuities,  and  give  to  Robert  Haig  credit  thereout 
for  all  payments  made  on  foot  thereof :  and  that  he  continue 
the  account  on  foot  of  the  two  annuities  from  the  1st  of  May, 
1817,  being  the  time  to  which  the  Master  computed  the  same 
in  the  said  report  of  the  24th  of  July,  1817:  and  that  he 
inquire  and  report  who  has  been  in  the  possession  of  the 
lands  and  premises  in  the  pleadings  mentioned,  and  in  the 
receipt  of  the  rents  and  profits  thereof,  from  the  22d  of  June, 
1809,  to  the  24th  of  July,  1817,  and  how  the  same  had  been 
applied  and  disposed  of.  And  the  said  Robert  Haig  consent- 
ing, it  was  further  ordered  and  decreed,  that  it  be  referred  to 

the  Master  to  take  an  account  of  all  debts,  charges,  and 
*  331    incumbrances  affecting  the  said  lands  and  *  premises 

prior  (()  to  the  plaintiffs^  said  annuities ;  and  also  an 
account  of  all  debts,  charges,  and  incumbrances  whatsoever 
affecting  the  estate  and  interest  of  J.  Rawson  in  the  lands 
and  premises,  and  their  priorities  in  respect  of  each  other : 
and  it  was  further  ordered  that,  in  taking  the  said  accounts, 
the  Master  do  inquire  and  report  pai^ticularly  as  to  the  rights 
of  the  defendant  Rebecca  Rawson,  the  widow  of  J.  Rawson, 
and  her  minor  son,  Thomas  Rawson,  and  all  circumstances 

(a)  Vide  infra,  p.  335.  (6)  Id.  p.  335. 
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relating  thereto;  and  that  all  persons  having  any  debts, 
charges,  or  incumbrances  affecting  the  lands  and  premises, 
or  any  part  thereof,  should  be  at  liberty  to  come  in  and 
prove  their  respective  demands." 

The  Master  made  his  report  the  18th  of  January,  1826,  and 
thereby  certified  that  there  was  due  and  owing  to  the  plain- 
tiffs, Maria  Faviere,  Louisa  Howse,  Thomas  Parsons  Poe  and 

« 

Gertrude  his  wife,  on  foot  of  the  annuities  of  300Z.  and  200Z,, 
up  to  the  1st  of  November,  1825,  the  sum  of  2805?.  11«.  9d. ; 
and  that  these  two  annuities  were  the  first  charge  on  the 
lands  and  premises  in  the  pleadings  mentioned,  save  only  the 
arrears  of  rent  and  fines  due  to  the  appellant,  and  a  legacy 
due  to  Rebecca  Rawson,  as  administratrix  of  a  deceased 
legatee  under  the  will  of  Harriet  Smith,  which  were  respec- 
tively charged  on  parts  of  the  lands  and  premises  in  the  plead- 
ings mentioned  prior  to  the  plaintiffs'  demand :  and  he  found 
that  the  appellant  was  in  possession  and  receipt  of  the  rents 
and  profits  of  the  said  lands  from  the  time  of  his  purchase  in 
1814  until  the  1st  of  February,  1816,  when  the  receiver  was 
appointed ;  and  that  such  receiver  had  ever  since  been  • 
in  possession;  and  that  *the  appellant,  during  the  *332 
period  he  was  so  in  possession,  applied  the  rents  in 
discharge  of  part  of  the  arrears  due  to  the  plaintiffs  and  other 
annuitants  on  foot  of  their  annuities;  and  that  since  the 
receiver  was  appointed  the  rents  had  been  applied  under  the 
direction  of  the  Court :  and  he  found  that  the  sum  of  1672. 
los.  lOd.  was  due  to  the  appellant  for  rents  of  the  lands  of 
Camans,  accrued  since  the  appointment  of  the  receiver  in  the 
original  cause,  and  not  paid  by  the  receiver ;  and  which  sum, 
with  the  renewal  fines  due  to  the  appellant,  as  assignee  of 
B.  Newburgh,  for  keeping  alive  the  interest  in  the  said  lands, 
with  interest  for  the  same,  was  the  first  charge  on  the  lands 
of  Carnans:  and  he  found  that  there  was  due  to  the  ap- 
pellant for  rent  of  the  lands  of  Killan,  accrued  since  the 
appointment  of  the  receiver,  the  sum  of  2112.  14«.  2d. ; 
which  sum,  with  such  fines  as  the  appellant  wa^  entitled  to 
out  of  the  said  lands,  together  with  interest,  was  the  first 
charge  on  the  lands  of  Killan :  and  he  found  that  the  legacy 

[277] 


*  832  CASES  IN  THE  HOUSE  OF  LOBDS. 

of  2027.  was  due  to  Rebecca  Rawson,  as  administratrix  as 
aforesaid,  and  was  a  charge  on  the  lands  of  Monaghanoose 
and  Tullynaskea  only  prior  to  the  plaintiffs'  two  annuities ;  and 
that  there  was  due  to  the  respondent  Anthony  L'Estrange,  on 
foot  of  his  annuity,  the  sum  of  4000Z.  up  to  the  9th  of  August, 
1825 ;  which  annuity,  and  the  arrears  thereof,  he  found  .to  be 
the  next  charge  and  incumbrance  on  the  said  la;Dds  and  prem- 
ises, after  the  plaintiffs'  said  annuities ;  and  he  reported  spe- 
cially with  reference  to  an  annuity  of  3007.  claimed  by  Rebecca 
Rawson ;  and  with  reference  to  the  rights  of  Rebecca  Rawson 
and  her  younger  children  under  certain  deeds  therein  men- 
tioned ;  and  with  reference  to  an  annuity  of  727.  granted 
*  333  by  J.  Rawson,  in  March,  1810,  to  Elizabeth  *  Simpson, 
who  afterwards  married  the  defendant  William  Robin- 
son. 

To  this  report  several  exceptions  were  taken :  first,  by  the 
plaintiffs,  on  the  ground  that  the  Master  ought  not  to  have 
repoited  any  renewal  fines,  or  any  interest  thereon,  to  be 
due  to  the  appellant ;  secondly,  by  the  respondents  Anthony 
L'Estrange  and  Wm.  Robinson,  on  the  ground  that  the  appel- 
lant was  not  entitled  to  any  rents  or  renewal  fines  in  priority 
to  their  demands,  and  was  not  entitled  to  any  interest  on 
such  rents  or  fines.  These  exceptions  were  allowed  on  the 
hearing  before  the  Lord  Chancellor  on  the  exceptions  and 
for  further  directions ;  and  by  his  Lordship's  order,  made  on 
the  1st  of  March,  1826,  it  was  declared  that  the  appellant 
was  not  entitled  to  the  said  arrears  of  rent  and  renewal  fines 
and  interest,  and  that  the  special  point  as  to  Mrs.  Rawson's 
annuity  of  300Z.  should  be  ruled  in  favour  of  L'Estrange  and 
Robinson;  and  the  Master  was  ordered  to  vary  his  report 
.  accordingly. 

In  pursuance  of  this  order,  the  Master  made  his  further 
report  the  6th  of  June,  1826,  and  certified  that  there  was  due 
to  the  plaintiffs,  on  the  foot  of  their  two  annuities,  to  the  1st 
of  May,  1826,  the  sum  of  25557.,  which  sum  was  the  first 
charge,  save  only  the  legacy  due  to  Rebecca  Rawson,  out  of 
the  lands  of  Monaghanoose  and  Tullynaskea  ;  and  that  there 
was  due  to  the  respondent  Anthony  L'Estrange,  on  the  foot 
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of  his  annuity,  to  the  9th  of  February,  1826,  the  sum  of 
4200Z.,  which  was  the  next  charge  or  incumbrance  on  the 
lands  and  premises  in  the  pleadings  mentioned. 

To  this  report  also  the  plaintiffs  excepted  ;  and  the  cause 
coming  on  to  be  heard  ^ain  before  the  Lord  Chancellor  on 
the  27th  of  June,  1826,  on  this  exception  and  for 
further  directions,  the  Master's  *  report  was  confirmed;  *  384 
and  it  was  decreed  that  the  defendants  should  pay  to 
the  plain tiflb  the  amount  of  the  arrears  of  their  annuities  as 
reported  due  to  them,  together  with  their  costs  in  the  cause, 
as  directed  by  the  former  decree,  and  the  costs  incurred  by 
the  plaintifiEs  and  their  trustees  in  that  and  in  other  causes 
instituted  by  certain  of  the  defendants  mentioned  in  the  de- 
cree of  the  1st  of  March,  1826 ;  and  in  default  of  pajrment 
within  six  months,  that  the  Master  should  sell  the  lands  and 
premises,  or  a  competent  part  thereof,  for  payment  of  the 
said  arrears  of  annuities  and  costs,  as  directed  by  the  former 
decree,  and  of  all  such  arrears  and  costs  as  might  accrue  from 
the  date  of  the  report  of  the  6th  of  June,  1826,  subject  to 
the  said  two  annuities,  but  released  and  dischai-ged  of  and 
from  the  subsequent  annuities  of  the  defendants,  A.  L'Es- 
trange,  W.  Robinson  and  wife,  and  Mrs.  Rawson,  in  the 
pleadings  mentioned.  And  it  was  further  decreed,  that  the 
lands  and  premises  comprised  in  the  marriage  settlement  of 
1803  should  be  in  the  first  instance  sold,  subject  as  aforesaid, 
for  payment  of  the  arrears  of  said  annuities  and  costs  as  afore- 
said, as  in  the  said  former  decree  directed ;  and  if  the  sum  to 
arise  thereby  should  prove  insufficient  for  the  payment  there- 
of, it  was  further  ordered  that  the  Master  should  set  up  and 
sell  the  remaining  lands  of  Monaghanoose  and  TuUynaskea, 
to  which  Rebecca  Rawson  became  entitled  under  the  will  of 
her  sister  Harriet  Smith,  for  payment  of  the  arrears  of  the 
plaintiffs'  two  annuities  and  costs  as  aforesaid,  but  subject  to 
the  said  two  annuities. 

The  appellant,  in  a  former  appeal    to    this    House,  (a) 
complained  of  the  said  decrees  and  orders  of   the 
•  15th  of  February,  1825,  the  1st  of  March,  1826,    ♦  835 

(a)  4  Bligh,  k.  8.  380. 
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and  27th  of  June,  1826 ;  and  by  the  order  made  by  the 
House  on  that  appeal  on  the  4th  of  December,  1830,  it 
was  ordered  and  adjudged  that  the  decree  of  the  15th  of 
February,  1825,  should  be  varied,  by  striking  out  thereof  all 
the  words  from  "  deemed  and  taken  "  down  to  the  word 
"execution"  inclusive,  and  by  inserting,  in  lieu  thereof, 
these  words :  "  if  they  have  already  been  renewed,  to  have 
been  renewed  for  the  benefit  of  the  plaintiffs,  and  as  a  secu- 
rity for  the  two  annuities  of  300Z.  and  200Z.,  and  of  the  arrears 
thereof,  for  the  terms  respectively  of  twenty-one  years,  from 
the  date  of  the  last  renewal  or  new  lease  of  the  said  lands 
and  premises,  obtained  by  Robert  Haig  from  the  Lord  Bishop 
of  Kilmore  ;  and  if  the  same  have  not  been  already  renewed, 
then  that  the  said  leases  should  be  renewed  to  E.  Shannon, 
upon  the  trusts  of  the  deed  of  the  22d  of  June,  1809 : "  (a) 
and  by  adding,  after  the  words  "  prior  to  the  plaintiffs'  said 
annuities,"  these  words:  "and  in  taking  such  accounts, 
declare  that  the  arrears  of  rent,  renewal  and  quinquennial 
fines,  payable  under  the  said  leases  of  the  3d  and  7th  of 
November,  1791,  are  charged  upon  the  said  lands  and  prem- 
ises prior  to  the  plaintiffs'  said  annuities."  And  it  was 
further  ordered  and  adjudged,  that  the  trusts  of  the  deed  of 
the  22d  of  June,  1809,  should  be  carried  into  execution.  And 
it  was  by  consent  of  all  parties  further  ordered  and  adjudged, 
that  the  decretal  order  dated  the  1st  of  March,  1826,  whereby 
it  was  referred  back  to  the  Master  to  vary  the  report  therein 
referred  to,  pursuant  to  the  rules  made  on  the  special  point 
in  the  said  report  contained,  and  an  exception  taken,  should 

be  discharged.    And  it  was  further  ordered  and  ad- 
*  336   judged,  *  that  the  said  decree,  bearing  date  the  27th  of 

June,  1826,  should  be  reversed,  and  that  the  cause  be 
remitted  back  to  the  Court  of  Chancery  in  Ireland. 

The  cause  having  been  heard  on  this  order  by  the  Lord 
Chancellor  of  Ireland,  on  the  23d  of  February,  1831,  his 
Lordship  ordered  that  the  decree  of  the  16th  of  February, 
1825,  should  be,  and  the  same  was,  varied  according  to  the 
directions  of  this  House.     And  it  was  then  further  ordered 

(a)  Vide  supra,  pp.  830,  831. 
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and  decreed,  that  the  trusts  of  the  deed  of  the  22d  of  June, 
1809,  be  carried  into  full  and  effectual  execution :  "  that  the  ^ 
decretal  order  dated  the  Ist  March,  1826,  be  discharged: 
that  the  decree  of  the  27th  of  June,  1826,  be  reversed.  And 
it  being  admitted  by  the  parties,  that  the  leases  of  the  8d  and 
7th  of  November,  1791,  had  not  been  ever  renewed,  and  it 
being  also  further  admitted  that  E.  Shannon  for  many  years 
had  been,  and  still  was,  resident  out  of  the  jurisdiction ;  and 
Louisa  Howse,  Thomas  Parsons  Poe  and  Gertrude  his  wife, 
desiring,  and  Robert  Haig  consenting,  that  the  said  leases 
should  be  renewed  in  the  name  of  another  trustee,  it  was 
further  ordered  and  decreed,  that  the  said  leases  respectively 
be  renewed  accordingly  by  Robert  Haig  to  James  Maloue, 
Esq.,  as  trustee  for  Louisa  Howse,  Thomas  Parsons  Poe  and 
Gertrude  his  wife,  for  a  term  of  twenty-one  years  from  the 
date  of  the  last  renewal  obtained  by  Robert  Haig  from  the 
Bishop  of  Kilmore,  upon  the  trusts  of  the  deed  of  the  22d  of 
June,  1809 :  and  it  was  referred  to  the  Master  to  inquire  and 
report  the  date  of  the  last  renewal  of  the  lands  of  Killan  and 
Camans  obtained  by  Robert  Haig  from  the  Bishop  of  Kil- 
more ;  and  also  to  settle  and  approve  of  proper  leases  or  re- 
newals to  be  executed  to  such  trustee,  pursuant  to  the 
said  leases  of  the  3d  and  7th  of  *  November,  1791.  *  387 
And  it  was  ordered  that  Robert  Haig  should  execute 
such  leases  or  renewals  as  the  Master  should  so  approve :  and 
that  the  Master  should  take  an  account  of  all  the  arrears  of 
rent,  renewal  and  quinquennial  fines  due  and  payable  to  Robert 
Haig,  out  of  the  said  lands  and  premises,  by  virtue  of  the 
leases  of  the  8d  and  7th  of  November,  1791,  respectively ;  and 
that  the  special  point  contained  in  the  report  of  the  6th  of 
June,  1826,  be  ruled  in  favour  of  the  defendants,  Anthony 
L'Estrange,  and  William  Robinson  and  wife  ;  and  that  the 
demand  of  the  defendant  Rebecca  Rawson,  on  foot  of  the 
annuity  granted  by  the  deed  of  the  22d  of  December,  1809, 
be  declared  postponed  to  the  demand  of  the  last-named 
defendants  respectively,  on  foot  of  their  respective  annuities. 
And  it  was  further  ordered  and  decreed,  that  the  Master 
should  take  an  account  of  what  was  due  to  the  plaintiffs  on 
foot  of  the  two  annuities  of  300/.  and  200/.,  after  giving 
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credit  for  all  sums  received  by  them  oh  foot  thereof,  since  the 
date  of  the  report  of  the  6th  of  June,  1826 ;  and  also  an 
account  of  what  was  due  to  the  several  other  annuitants  in 
that  report  mentioned  ;  and  that,  in  taking  such  accounts,  the 
Master  should  take  the  respective  sums  in  the  said  report 
mentioned  to  be  due  to  the  plaintiffs,  and  to  the  other  annui- 
tants, as  the  sums  due  to  them  respectively  on  foot  of  their 
respective  annuities  up  to  the  times  in  the  said  report  in  that 
behalf  respectively  mentioned,  and  pursuant  to  the  decretal 
order  of  the  Ist  of  March,  1826. 

This  order,  after  directing  certain  suits  instituted  in  the 
Court  of  Exchequer  by  Anthony  L'Estrange,  William  Robin- 
son, and  others,  for  recovery  of  the  arrears  of  their  respective 
annuities,  to  be  stayed,  and  awarding  their  costs  to  them, 

incurred  in  the  said  suits  and  in  this  cause,  and  also 
*  338   costs  of  other  necessary  parties  *  to  this  cause,  but  not 

interested  therein,  to  be  paid  out  of  the  funds  in  the 
cause,  reserved  the  consideration  of  Robert  Haig's  right  to 
costs,  and  all  further  directions,  until  the  return  of  the  Mas- 
ter's report 

The  Master  made  his  report  the  21st  of  June,  1834,  and 
thereby  stated  the  several  renewals  which  had  been  effected 
of  the  leases  from  the  Bishops  of  Kilmore,  since  the  year  1791 
down  to  the  year  1831 ;  and  the  renewal  fines  which  had  been 
paid  in  respect  thereof  (several  of  which  renewals  were  effected 
by  the  representatives  of  Broughal  Newbuigh,  before  and  in 
the  year  1801) ;  and  he  found  that  there  was  due  to  the 
appellant,  for  a  proportionable  part  of  such  renewal  fines,  in 
respect  of  the  lands  of  Camans  and  Killan,  and  for  quinquen- 
nial fines  under  the  leases  of  the  8d  and  7th  of  November, 
1791,  and  for  interest  thereon,  and  for  arrears  of  rent, 
several  sums  therein  particularly  mentioned,  making  in  all 
6938Z.  2«.  5d. ;  but  submitted  to  the  Court  the  question  as 
to  the  appellant's  liability  to  account  for  part  thereof  to  the 
minors  who  represented  B.  Newburgh,  pursuant  to  the  con- 
ditions of  sale  in  the  cause  of  Corry  v.  Newburgh ;  and  he 
found  that  there  were  due  to  the  several  other  parties  in  the 
cause  the  respective  sums  therein  mentioned ;  of  which  the  first 
was  the  sum  of  1421Z.  due  to  the  plaintiff}  for  arrears  of  their 
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two  annuities  to  the  let  of  May,  1834  r  and  the  second  was 
6830/.  due  to  the  respondent  Anthony  L'Estrange,  for  arrears 
of  his  annuity  to  the  9th  of  February,  1834. 

To  this  report  the  plaintiffs,  and  also  the  respondent 
Anthony  L'Estrange,  took  exceptions ;  and  the  cause  coming 
on  to  be  heard  before  the  Lord  Chancellor  on  the  27th  of 
January,  1835,  on  the  exceptions  and  for  further  direc- 
tions on  the  report,  it  was  *  ordered  that  the  exceptions  *  389 
should  be  overruled  with  costs,  and  that  the  report 
should  be  confirmed ;  and  it  was  also  ordered  and  decreed, 
'*  that  Robert  Haig  be  declared  entitled  to  be  paid  by  the 
plaintiffs,  or  such  of  them  as  should  require  him  to  renew  to 
them,  or  their  trustee  for  their  benefit,  the  leases  of  the  3d 
and  7th  of  November,  1791,  or  either  of  them,  pursuant  to 
the  covenants  for  renewal  in  the  said  leases  respectively  con- 
tained, and  before  he  should  be  obliged  to  execute  any  such 
renewal  or  renewals,  the  several  sums  in  the  report  mentioned 
to  be  due  and  payable  for  renewal  and  quinquennial  fines  and 
arrears  of  rent,  under  the  said  leases,  with  interest  on  such 
part  thereof  as  bore  interest,  from  the  date  of  the  said  report 
until  paid :  and  that  the  said  several  sums  be  declared  to  be 
charges  on  the  renewed  term  and  interest  in  the  said  lands  of 
Carnans  and  Eillan,  when  and  in  case  the  same  shall  be  re- 
newed as  aforesaid,  prior  to  the  plaintiffs'  said  demands.  And 
it  was  further  ordered,  that  it  be  referred  to  the  Master  to 
inquire  and  report  how  much  and  what  amount  of  the  sums 
in  the  report  mentioned,  and  stated  to  be  due  for  renewal  and 
quinquennial  fines,  under  the  covenants  in  the  said  leases 
respectively,  accrued  due  up  to  and  for  the  1st  of  November, 
1801 ;  and  who  were  the  persons  beneficially  entitled  to  such 
proportion  thereof,  under  the  conditions  of  sale  in  the  decree 
in  the  cause  of  Corry  v.  Newburgh^  if  the  same  should  be 
found  not  to  have  been  before  paid ;  and  to  inquire  and  re- 
port whether  the  several  sums  in  the  report  mentioned  to  be 
due  for  renewal  and  quinquennial  fines  of  the  three  several 
renewals  in  the  said  report  mentioned  to  have  been  obtained 
in  and  previous  to  the  year  1801,  had  been  before  paid  and 
satisfied ;  and  if  so,  to  and  by  whom  respectively, 
*  and  whether  the  same  were  still  due  and  payable   *  340 
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to  any  person  or  persons,  and  whom.  And  it  was  further 
ordered,  that  in  the  mean  time  the  amount  of  the  last  men- 
tioned sums,  if  any,  so  soon  as  the  same  shall  be  paid  by  or 
on  behalf  of  the  said  plaintifiEs,  be  lodged  in  bank,  to  the 
credit  of  this  cause,  with  liberty  to  all  parties  interested 
therein  to  apply  to  the  Court  in  relation  thereto.  And  it 
was  further  ordered  and  decreed,  that  Robert  Haig  be  de- 
clared entitled  to  the  residue  of  the  several  sums  so  reported 
due  and  payable,  as  and  for  renewal  and  quinquennial  fines 
and  arrears  of  rent  since  the  1st  of  November,  1801,  for  his 
own  use  and  benefit  as  assigned  of  the  estate  and  interest  of 
Broughal  Newburgh,  the  lessor  in  the  said  leases :  and  that 
the  plaintiffs  (on  payment  by  them  of  the  said  sums  so  re- 
ported due  for  renerwal  and  quinquennial  fines  and  arrears  of 
rent  of  the  said  premises)  be  declared  entitled  to  have  the 
said  respective  leases  renewed,  for  their  benefit,  for  a  term  of 
twenty-one  years  from  the  date  of  the  last  renewal  obtained 
by  Robert  Haig  from  the  Bishop  of  Eilmore,  pursuant  to  the 
covenant  for  the  renewal  therein  contained :  and  that  Robert 
Haig  thereupon  do  execute  such  renewal  thereof  respectively 
to  a  trustee  for  the  plaintiffs,  on  being  required  so  to  do  ;  and 
in  case  the  parties  shall  differ  respecting  the  terms  of  such 
renewals,  then  the  Master  was  to  settle  the  Same:  and  in 
default  of  plaintiffs  paying  Robert  Haig  the  said  sums  so  re- 
ported due  for  renewal  and  quinquennial  fines  and  arrears 
of  rent,  or  lodging  in  Court  to  the  credit  of  this  cause  the 
said  amount  and  proportion  thereof  which  should  be  ascer- 
tained by  the  Master  to  have  so  accrued  due  up  to  the  1st  of 
November,  1801,  and  paying  him  the  residue  thereof  within 

six  months  from  the  date  of  this  order  ;  in  such  case, 
*  341    *  it  was  ordered  that  the  plaintifls'  bill  in  this  cause, 

so  far  as  the  same  sought  to  charge  or  renew  the  inter- 
est in  the  lands  of  Carnans  and  Killan,  demised  by  the  said 
leases,  be  dismissed  with  costs :  and  in  case  the  said  sums  so 
reported  due  for  renewal  and  quinquennial  fines  and  arrears 
of  rent  should  be  duly  paid  or  lodged  in  Court  within  six 
months,  and  the  said  renewals  thereupon  executed  as  afore- 
said, it  was  further  ordered  that  the  plaintiff'  annuities, 
together  with  the  arrears  thereof  so  reported  due  to  them, 
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and  also  such  sums  as  the j  should  have  so  paid  and  advanced 
for  renewal  and  quinquennial  fines  and  ari*ears  of  rent  of  the 
said  premises,  as  also  their  costs  in  this  cause,  be  declared  to 
be  charges  on  such  renewed  leases  and  interest,  as  also  on  the 
other  lands  in  the  pleadings  mentioned,  and  in  the  plaintiffs' 
deed  of  annuity  respectively  mentioned  and  thereby  charged 
therewith;  and  that  the  plaintiffs  be  declared  and  decreed 
entitled  to  have  and  be  paid  the  same,  together  with  their 
costs  in  this  cause,  by  Robert  Haig ;  and  in  default  of  his 
paying  the  same  within  six  months  after  the  execution  of 
such  renewal  as  aforesaid,  it  was  ordered  that  the  Master  in 
this  cause  do  set  up  and  sell  by  public  cant,  all  the  estate  and 
interest  in  the  said  several  lands,  as  well  fee-simple  as  free- 
hold and  leasehold,  charged  with  the  said  annuities,  in  case 
the  renewal  fines  and  arrears  of  rent  should  be  so  paid,  and 
the  said  renewal  obtained  as  aforesaid  ;  and  that  out  of  the 
produce  of  the  said  sale,  the  sums  reported  for  renewal  and 
quinquennial  fines  and  arrears  of  rent,  with  interest,  in  case 
the  same  should  have  been  so  paid  or  lodged  as  aforesaid,  be 
paid  in  the  first  instance  to  the  person  who  should  have  so 
paid  the  same,  the  residue  to  be  applied  in  like  manner  as  the 
produce  of  the  sale  of  the  fee-simple  and  freehold 
lands,  *  and  the  leasehold  lands  of  Tullynaskea  ;  or  in   *  842 
case  the  said  renewal  fines  and  rent  should  not  be  paid, 
and  such  renewal  should  not  be  obtained,  in  that  case  it  was 
decreed,  that  the  Master  should  sell  the  said  fee-simple  and 
freehold  lands,  and  the  leasehold  interest  in  the  lands  of 
Tullynaskea,  subject  to  the  plaintiffs'  annuities,  but  released 
and  discharged  from  the  subsequent  annuities  of  Anthony 
L'Estrange,  William  Robinson  and  his  wife,  and  Rebecca 
Rawson,  respectively ;  and  that  out  of  the  proceeds  of  such 
sale,  the  plaintiffs,  Louisa  Howse,  Thomas  Parsons  Poe  and 
Gertrude  his  wife,  be  paid  the  arrears  of  their  annuities, 
together  with  their  costs,  as  directed  by  the  decree  of  the  23d 
of  February,  1881 :  and  it  was  further  ordered  that  the  re- 
ceiver before 'appointed  be  continued." 

The  plaintiffs  in  the  cause  did  not,  in  pursuance  of  this 
decree,  pay  the  appellant  within  six  months  from  its  date  any 
part  of  the  renewal  or  quinquennial  fines  and  arrears  of  rent 
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therein  mentioned;  and  thereupon,  pursuant  to  its  terms, 
their  bill,  so  far  as  it  regarded  the  lands  of  Carnans  and  Killan, 
was  dismissed.  Upon  this  default  the  appellant  re-entered 
into  possession  or  receipt  of  the  rents  and  profits  of  those 
lands.  The  other  lands  charged  with  the  annuities,  namely, 
the  lands  of  which  Rawson  the  granter  had  been  seised  in 
fee,  together  with  those  of  Monaghanoose  and  Tullynaskea, 
were,  on  the  4th  of  February,  1836,  set  lip  for  sale  by  the 
Master,  pursuant  to  the  last  mentioned  decree,  subject  to  the 
annuities;  and  they  were  purchased  by  Mr.  Swanzy  for 
10,2002.,  which  was  paid  into  Court  in  trust  in  the  cause. 

On  the  2d  of  June,  1836,  an  order  was  made  on  the  motion 
of  the  plaintiffs  in  the  cause,  whereby  it  was  referred  to  the 
Master  to  report  the  several  sums  remaining  due  under 
*  343  the  last  mentioned  decree,  for  *  principal,  interest,  and 
costs ;  and  to  report  the  same  according  to  their  re- 
spective priorities,  if  any  ;  and  also  to  report  the  funds  in  the 
Bank  of  Ireland  to  the  credit  of  the  cause  applicable  to  pay 
the  same  sums :  and  it  was  ordered  that  he  should  allocate 
the  said  funds  as  far  as  the  same  would  extend,  pursuant  to 
the  decree,  in  payment  of  the  sums  decreed,  and  costs  as  de- 
creed, according  to  their  respective  priorities,  if  any.  The 
Master  proceeded  accordingly  to  allocate  the  funds ;  and  by 
his  report  thereon,  dated  the  28th  of  June,  1836,  it  appeared 
that  they  were  insufficient  to  pay  off  the  incumbrances  created 
on  the  estates  by  Rawson,  and  therefore  nothing  was  payable 
to  the  appellant. 

On  the  8th  of  June,  1836,  the  appellant  filed  his  bill  of 
review  in  the  Court  of  Chancery  in  Ireland  against  Sir  W. 
J.  Homan  and  others,  who  were  plaintiffs  in  the  suit  against 
him,  and  also  against  E.  Shannon  and  the  respondent  Anthony 
L'Estrange,  charging  that  the  decree  of  the  27th  of  January, 
1835,  was  defective  and  erroneous,  inasmuch  as  it  made  no 
provision  for  making  good  to  him  the  rents  and  profits  of 
Carnans  and  Killan,  accrued  during  the  suit,  in  the  contin- 
gency, which  happened,  of  the  defendants'  declining  to  renew 
the  interest  therein ;  and  that  the  former  decrees  and  orders, 
of  the  1st  of  February,  1816,  18th  of  November,  1816,  and 
26th  of  January,  1818,  were  also  erroneous  in  the  same  par- 
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ticular ;  and  praying  that  an  account  might  be  taken  of  all 
the  rents,  issues,  and  profits  of  the  lands  of  Carnans  and 
Killan  respectively,  which  had  been  received,  or  might  have 
been  received,  by  the  defendants,  or  for  their  use,  since  the 
time  of  the  appointment  of  the  receiver  on  the  1st  of 
February,  1816,  *  up  to  the  time  when  the  appellant    *344 
re-entered  into  possession  thereof,  and  how  and  unto 
whose  use  the  same  had  been  applied ;  and  that  the  amount 
thereof  might  be  paid  to  him  by  the  said  defendants,  or  such 
of  them  as  might  be  found  liable  thereto,  or  out  of  the  pur- 
chase-money of  the  said  lands  so  sold  under  the  former 
decree,  and  standing  to  the  credit  of  the  cause  of  Soman  v. 
Baig ;  and  that  the  decree  of  the  27th  of  January,  1835, 
might  be  reviewed,  and  reversed  if  necessary,  so  far  as  the 
Court  should  deem  the  same  to  be  inconsistent  with  the  relief 
sought  by  the  appellant ;  and,  if  necessary,  that  the  decrees 
of  the  1st  of  February,  1816,  the  18th  of  November,  1816, 
and  26th  of  January,  1818,  might  likewise  be  reviewed,  and 
reversed  or  altered,  if  the  Court  should  deem  them  inconsist- 
ent with  the  relief  prayed  by  this  bill ;  and  that  the  defend- 
ants might  be  restrained  from  withdrawing  the  funds  in  Court 
to  the  prejudice  of  the  appellant's  rights :  and  that  the  said 
funds,  or  a  competent  part,  might  be  impounded  for  such 
purposes,  until  the  appellant's  claim  should  be  ascertained 
and  decided  upon  by  the  Court. 

The  several  defendants  to  th'is  bill  put  in  their  answer 
thereto,  and  the  cause  was  at  issue. 

On  the  26th  of  November,  1836,  on  the  motion  of  the 
plaintifGs  in  the  former  cause  (^Homan  v.  Raig)^  for  liberty  to 
draw  out  the  funds  standing  to  the  credit  of  that  cause,  and 
on  the  cross  motion  of  the  appellant  in  the  two  causes,  that 
the  transfer  of  the  stock  might  be  restrained  until  the  hear- 
ing of  the  second  cause,  it  was  ordered,  on  the  appellant's 
undertaking  to  set  down  his  cause  for  hearing  on  the  first 
day  of  causes  in  the  then  next  term,  that  so  much  of  the 
stock  standing  to  the  credit  of  the  firat'  cause  as  would 
be  equivalent  to  5000Z.  should  be  impounded,  and  *  the  *  345 
remainder  was  ordered  to  be  transferred  to  the  several 
penK)ns  therein  mentioned :  and  it  was  ordered  that  the  pay- 
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ments  to  be  made  pursuant  to  that  order  should  be  without 
prejudice  to  the  rights  of  the  parties. 

The  cause  of  Haig  y.  Homan  came  on  to  be  heard  before 
the  Lord  Chancellor,  in  April,  1837  ;  and,  on  the  1st  of  May, 
1837,  his  Lordship  decreed  that  the  bill  should  be  dismissed 
with  costs;  and  that  the  order  of  the  26th  of  Novemberi 

1836,  impounding  the  sum  therein  mentioned,  should  be  dis- 
charged ;  and  that  the  said  funds  should  be  accordingly  paid 
out,  and  applied  pursuant  to  the  terms  of  the  allocation  report 
of  the  28th  of  June,  1836. 

On  the  8th  of  May,  1837,  the  appellant  moved  the  Court 
in  the  two  causes  to  restrain  the  transfer  of  the  stock  in  the 
bank  to  the  credit  of  the  cause,  Homan  v.  Haig^  until  the 
hearing  of  his  then  intended  appeal  to  this  House  against 
the  decree  of  dismissal.  The  Lord  Chancellor  refused  that 
motion,  and  discharged  so  much  of  the  order  of  the  26th  of 
November,  1836,  as  directed  the  funds  to  be  impounded ;  and 
ordered  that  the  sum  of  stock  so  impounded,  and  the  divi- 
dends which  had  accrued  thereon,  should  be  paid  out  accord- 
ing to  the  allocation  report ;  and  that  the  Accountant-General 
should  transfer  to  Louisa  Howse,  Thomas  Parsons  Poe  and 
Gertrude  his  wife,  so  much  of  the  government  new  3i  per 
cent  stock  remaining  in  the  Bank  of  Ireland  to  the  credit  of 
the  first  cause,  Homan  v.  Haig^  as  would  be  equivalent  to  the 
sum  of  16892.  148.  5(2. ;  and,  after  orderilig  parts  of  the  said 
stock  or  fund  to  be  transferred  to  different  parties,  or  their 
solicitors,  for  their  costs,   &c.,  according  to  the  allocation 

report,  it  was  further  ordered  that  so  much  of  the 
*346    said  stock  as  would  be  equivalent  to  *200Z.  should 

be  retained  for  the  purposes  named  in  that  report, 
with  liberty  to  the  plaintiffs  in  the  cause  to  apply  to  the 
Court  in  relation  thereto,  as  they  may  be  advised ;  and  that 
the  remainder  of  the  stock  might  be  transferred  to  Anthony 
L'Estrange. 

The  appellant  then  presented  this  appeal  against  the  decree 
of  the  27th  of  January,  1835,  the  orders  of  the  2d  of  June 
and  26th  of  November,  1836,  the  decree  of  dismissal  of  the 
1st  of  May,  1837,  and  against  the  order  of  the  8th  of  May, 

1837,  as  far  as  the  two  last  orders  and  decree  ^^  permitted  the 
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application  of  the  fund  in  the  former  suit  to  pay  the  annui- 
tants their  arrears,  before  the  appellant's  demand  to  be  reim- 
bursed his  rents,  so  misapplied  by  them,  should  be  ascertained 
and  satisfied  thereout." 

Mr.  Jacob  and  Mr.  QirdlenUme  (Mr.  Jame%  Haig  was  with 
them),  for  the  appellant.  —  There  are  two  sets  of  respon- 
dents; the  first  set  represents  Maximilian  Faviere's  rights 
under  the  annuity  deed  of  June,  1809.  Sir  W.  J.  Homan  is 
a  trustee  under  Faviere's  will ;  and  his  daughters,  Mrs.  Howse 
and  Mrs.  Poe,  are  the  parties  beneficially  interested  in  the  two 
annuities  of  300/.  and  2002.,  and  the  arrears.  The  second  set 
of  respondents  consists  of  Mr.  L'Estrange,  who  purchased  of 
Rawson  an  annuity  of  400Z.,  and  of  Mr.  Robinson  and  his 
wife,  entitled  to  an  annuity  of  70Z.,  and  of  several  other  per- 
sons. Mr.  Haig,  the  appellant,  has  two  characters  :  the  first, 
as  owner  of  Newburgh's  lease  under  the  Bishop  of  Kilmore ; 
the  second,  as  purchaser  of  the  interest  in  the  underleases, 
which  were  vested  in  Rawson,  whose  freehold  lands  also  were 
subject  to  the  annuities.  It  is  most  material  to  keep  those 
characters  distinct ;  the  confounding  them  has  caused 
much  of  the  difficulty  that  has  been  felt  all  *  through  *  347 
this  long  and  complicated  litigation.  It  was  clearly 
decided  by  this  House  on  the  former  appeal,  that  Mr.  Haig 
had  a  right  to  separate  the  two  characters,  and  that  the  one 
did  not  necessarily  merge  in  the  other.  He  was  the  pur- 
chaser of  Rawson's  equity  of  redemption,  as  it  were,  in  the 
right  to  renew  the  underleases  with  the  head  lessee.  Rawson 
might  have  abandoned  his  right  to  renew,  rather  than  pay  the 
renewal  fines ;  of  course  Mr.  Haig  might  do  the  same.  The 
great  error  in  the  early  stage  of  the  litigation  was  the  allow- 
ing the  annuitants  to  receive  the  rents  by  their  receiver,  which 
was  aUowed  on  the  faith  of  their  paying  the  appellant  the 
rents,  and  the  renewal  and  other  fines,  which  they  never  paid. 
The  first  decree  in  the  first  suit  was  made  in  the  absence  of 
the  appellant,  who  was  therein  noticed  as  sublessee  only. 
From  that  time  the  plaintifb  went  on  receiving  the  rents  for 
twenty  years. 

The  plaintiffii  in  the  former  suit  having  made  default  in 
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paying  the  amount  due  to  the  appellant  for  renewal  fines  and 
rents,  and  in  taking  the  renewals  of  the  subleases  upon  the 
terms  of  the  order  of  this  House,  and  of  the  decree  of  the 
27th  of  January,  1835,  and  having  suffered  their  bill  to  be 
dismissed,  it  was  just  and  equitable  that  the  appellant,  on 
such  dismissal,  should  be  reinstated  in  the  position  in  which 
he  was  at  the  time  when  that  bill  was  filed,  and  in  which  he 
would  or  might  have  remained  but  for  the  proceedings  in  the 
suit  in  respect  of  the  lands  of  Carnans  and  Killan,  and  the 
rents  and  profits  of  them.  The  appellant  having,  at  the  time 
when  the  former  suit  was  instituted,  been  in  the  possession 
of  these  lands,  or  in  the  receipt  of  the  rents,  and  being  enti- 
tled to  continue  in  such  possession  or  receipt,  and  having 
so  continued  until  displaced  by  the  receiver  appointed 
*  348  *  by  the  Court,  and  by  the  orders  directing  the  con- 
tinuance of  the  receiver,  and  the  application  of  the 
rents  to  the  payment  of  the  annuities  having  been  made  on 
the  footing,  and  with  a  view  to  the  relief  sought  by  the  plain- 
tiffs in  that  suit  in  respect  of  the  lands  of  Carnans  and  Killan, 
and  the  plaintiffs  having  no  right  to  or  interest  in  the  rents, 
otherwise  than  upon  the  footing  of  their  being  ultimately 
entitled  to  such  relief,  it  was  necessary,  in  order  to  the  rein- 
statement of  the  appellant  in  his  original  position,  that  when 
the  plaintiffs'  bill  was  dismissed,  the  rents  and  profits  received 
and  applied  in  the  interim  under  the  orders  pronounced  in 
the  suit  should  be  refunded  to  the  appellant.  The  receiver 
was  also  appointed  over  the  freehold  estates. 

[The  Lord  Chancellor.  —  If  the  freehold  estates  were 
sufficient,  the  contest  would  have  been  for  nothing.] 

They  were  not  sufficient ;  they  were  sold  for  10,800/.,  and 
the  three  annuities  amounted  to  900L  a  year,  besides  other 
incumbrances.  Sir  W.  Homan,  and  the  other  plaintiffs  with 
him,  received  the  annuities  of  BOOL  and  200/.,  but  L'Estrange 
received  nothing. 

The  only  means  by  which  the  appellant  could  be  reinstated 
and  reimbursed  his  rents  would  be,  either  by  directing  the 
respondents,  Homan  and  those  by  whom  the  rents  and  profits 
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had  been  received,  peisonally  to  refund  them,  or  by  directing 
the  amount  of  them  to  be  a  charge  upon  and  raised  out  of  the 
other  estates  charged  with  the  payment  of  the  annuities. 
Inasmuch  as  by  the  application  of  the  appellant's  rents  to  the 
payment  of  the  annuities,  the  other  estates  had  been  pro  tanto 
exonerated  from  such  payment,  and  as  it  now  appears  that 
the  appellaut*s  rents  ought  never  to  have  been  so  applied,  he 
is  entitled  not  only  to  a  personal  order  upon  the  re- 
spondents *  for  repayment,  but  also  to  stand  as  a  cred-  *  349 
iter  on  the  other  estates,  or  the  produce  of  them,  in 
the  place  of  the  annuitants,  to  the  extent  of  his  rents  and 
profits  so  applied,  and  consequently  to  have  the  same  raised 
out  of  the  produce  of  the  other  estates,  in  preference  to,  and 
in  priority  over,  any  other  payment  thereout.  The  decree  of 
January,  1835,  first  appealed  against,  dismissed  the  plaintiffs' 
bill  in  default  of  their  paying  the  renewal  and  quinquennial 
fines,  but  made  no  provision  for  the  refunding  of  the  rents 
which  they  had  been  so  long  receiving  without  any  right  to 
them.  In  that  respect  that  decree  was  clearly  erroneous,  and 
the  whole  question  in  the  appeals  turns  in  effect  on  that 
decree. 

By  that  decree,  an  option  being  reserved  to  the  plaintiffs  in 
the  suit  of  electing  to  have  their  bill  dismissed,  so  far  as  it 
related  to  the  lands  of  Carnans  and  Killan,  by  making  default 
in  payment  of  the  amount  found  due  to  the  appellant  for 
renewal  and  quinquennial  fines  and  arrears  of  rent,  with  inter- 
est as  therein  mentioned,  provision  ought,  upon  the  principles 
and  for  the  reasons  before  stated,  to  have  been  made  for  rein- 
stating the  appellant  in  the  situation  in  which  he  would  have 
been  in  case  that  bill  had  not  been  filed.  And  for  that  pur- 
pose the  decree  ought  to  have  contained  provisions,  that  in 
the  event  of  the  bill  being  dismissed,  so  far  as  related  to  those 
lands,  the  appellant  should  be  reimbursed,  either  by  the 
plaintiffs,  personally,  or  out  of  the  produce  of  the  sales  of 
the  other  estates  comprised  in  the  annuity  deed  of  the  22d 
day  of  June,  1809,  the  amount  of  his  rents  and  profits  of  the 
lands  of  Carnans  and  Killan,  which  had  been  received  by  the 
receiver  appointed  in  the  cause,  and  paid  over  to 
the  plain tifGii ;  or  else  liberty  *  ought  to  have  been    *  350 
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by  the  decree  reserved  to  the  appellant  to  apply  in  respect 
of  such  rents  and  profits  as  he  might  be  advised.  If  a 
party  claiming  a  charge  on  an  estate  asks  the  Court  to  give 
him  the  benefit  of  it,  offering  to  do  what  the  Court  proposes, 
—  if  be  is  left  in  the  enjoyment  of  the  estate  on  that  condi- 
tion, but  afterwards  repudiates  the  condition,  is  he  to  retain 
the  benefits  he  received  from  the  enjoyment  of  the  property  ? 
That  is  the  substantial  issue  between  those  parties.  Can  the 
respondents  refuse  the  equity  which  the  appellant  asks, 
remembering  their  position  in  1815,  when  the  litigation 
began,  upon  the  supposition  that  the  subleases  were  sub- 
sisting, and  that  they  had  a  right  to  have  them  renewed  ? 
The  rents  and  fines  due  to  the  appellant  were,  by  the  order 
of  this  House,  held  to  be  primary  charges  on  the  leasehold 
lands ;  and  the  first  decree  gave  as  much  right  to  have  the 
renewal  fines  raised  as  the  annuities.  If  it  shall  appear  that 
substantial  justice  has  not  been  done  to  the  appellant,  and 
that  the  respondents  have  not  done  what  they  ought,  objec- 
tions of  form  should  not  be  allowed  to  stand  in  the  way  of 
justice  being  now  done.  There  are  cases  in  which  Courts  of 
Equity  have  given  directions  to  do  what  was  right,  after  dis- 
missal of  the  bill.  For  instance,  after  a  bill  by  a  purchaser 
against  a  vendor  for  specific  performance  had  been  dismissed 
with  costs,  the  receiver  was  ordered  to  pass  his  accounts,  and 
pay  the  balance  to  the  vendor  on  his  petition.  Pitt  v.  B<mr 
net.  (a)  So  where  a  bill  was  dismissed,  and  tenants,  who 
were  parties,  had  paid  their  rents  into  Court,  the  Court  held 

it  could  order  the  money  to  be  paid  out  on  the  motion 
*  851    of  the  assignees  of  the  lease.   *  Wright  v.  MitehelL  (6) 

In  Small  v.  Attwood^  after  a  bill  was  dismissed  by  order 
of  this  House,  (c)  money  paid  out  of  Court  to  the  plainti£Es 
was,  on  petition  of  the  defendant,  ordered  to  be  repaid  with 
interest,  up  to  the  date  of  the  decree  reversed,  (d)  In  a  suit 
for  specific  performance  by  a  vendor,  when  his  bill  was  dis- 
missed on  further  directions,  it  was  ordered  that  the  deposit 
should  be  returned  to  the  defendant,  with  interest.    L(»rd 

(a)  6  Sun.  677.  (h)  18  Yes.  298. 

(c)  Ante,  Vol.  VI.  282.  (d)  8  You.  &  CoU.  105. 
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Anson  y«  Hodges,  (a)  Where  a  suit  was  dismissed  under  pro- 
ceedings in  which  the  plaintiffs  had  paid  a  sum  of  money  into 
Court,  it  was  held  that  the  Court  could  order  that  sum,  with 
the  accumulations,  to  be  paid  back  to  the  plaintiff.  Taylor  v. 
Waters,  (ft) 

The  orders  of  the  2d  of  June  and  the  26th  of  November, 
1836,  and  of  the  8th  of  May,  1887,  did  not  carry  out  the 
principles  now  contended  for ;  but  proceeded  to  allocate  the 
funds  in  payment  of  the  annuities  and  costs,  without  provid- 
ing for  the  reimbursement  to  the  appellant  of  the  rents  and 
profits  which  had  arisen  and  been  received  by  the  receiver 
from  the  lands  of  Camans  and  Killan.  With  respect  to  the 
decree  of  the  1st  of  May,  1887,  supposing  that  from  any 
cause  the  appellant  was  precluded  from  the  means  of  having 
his  rents  and  profits  of  those  lands  refunded  and  reimbursed 
by  an  order  in  the  former  suit,  he  was  entitled  to  maintain  a 
new  and  original  suit  for  the  purpose,  and  the  proceedings  in 
his  suit  were  properly  framed  for  the  purpose,  and  the  relief 
sought  by  his  bUl  was  the  relief  to  which,  for  the 
reasons  before  mentioned,  he  was  entitled,  *  upon  the  *  852 
respondents'  making  default  in  payment  of  the  amount 
found  due  to  him  in  respect  of  the  renewal  and  quinquennial 
fines  and  arrears  of  rent,  with  interest,  and  upon  their  bill 
being  thereupon  dismissed.  Whether  the  appellant's  bill  be 
considered  as  an  original  bill,  or  bill  of  review  and  rever- 
sal, there  are  many  authorities  warranting  the  relief  which 
was  prayed  by  it,  considering  the  hardship  imposed  on  the 
appellant  by  the  oppressive  conduct  of  the  respondents. 
Houghton  v.  West^  ((?)  Coventry  v.  -Hii/Z,  (d)  Dormer  v.  For- 
teseue^  (e)  Curtis  v.  Curtis^  (jr)  Pulteney  v.  Warren^  (K) 
Grant  v.  Q-rant^  (i)  Brown  v.  Newall^  (Ic)  and  Attwood  v. 
SmdlL  (J) 

With  respect  to  the  claim  of  the  respondents  to  be  allowed, 
in  the  event  of  the  appellant's  claims  being  established,  to 

(a)  5  Sim.  227.  (6)  1  My.  &  Cr.  266. 

(c)  2  Bro.  P.  C.  88.  (</)  2  Chan.  Cas.  134. 

(«)  2  Atk.  282  ;  3  Atk.  124.  (g)  2  Bro.  C.  C.  620. 

(A)  6  Yes.  72  ;  see  p.  02.  (t)  3  Sim.  864  ;  8  Russ.  607. 

Ik)  2  My.  &  Cr.  568.  (/)  Ante,  Vol.  VI.  p.  623. 
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have  another  period  for  option  as  to  renewing  the  subleases 
granted  to  thetn,  the  appellant  submits  they  will  not  be  so 
entitled  upon  any  terms;  because,  at  the  time  when  their 
original  bill  was  filed,  the  subleases  had  been  permitted  to 
expire  without  renewals,  and  thereby  the  right  of  renewal,  if 
any,  and  so  far  as  the  same  originally  existed,  had  been  lost, 
and  no  legal  estate,  right,  or  interest  under  the  subleases  was 
subsisting.  Although  this  House  thought  fit,  by  its  former 
order,  to  give  the  plaintiffs  in  that  suit  equitable  relief,  in 
affording  them  an  opportunity  of  renewing  the  subleases 
upon  the  terms  in  that  order  mentioned,  yet  such  oppor- 
tunity was  afforded  upon  the  understanding,  manifested  by 
the  whole  course  of  the  proceedings  in  the  cause,  that  they 
would  and  should  renew  the  subleases  upon  the  terms 
*  353  *  of  that  order ;  and  it  never  was  intended  or  contem- 
plated that  the  plaintiffs  would  decline  to  renew  the 
subleases,  or  to  pay  the  amount  found  due  to  the  appellant. 
Since  the  plaintiffs  have  thought  fit  to  make  default  in  com- 
plying with  the  terms  on  which  alone  they  were  declared 
entitled  to  the  renewals,  and  have  elected  to  have  their  bill 
dismissed,  they  have  now  no  equity  to  ask  for  any  further 
indulgence,  or  to  call  upon  this  House  to  relieve  them  from 
the  legal  operation  and  effect  of  the  cesser  of  the  subleases, 
and  the  consequent  expiring  of  such  right  of  renewal,  if  any 
such  right  of  renewal  ever  existed. 

Mr,  Litton  (of  the  Irish  bar),  for  the  respondents  Homan 
and  Arabin,  Louisa  Howse,  and  Gertrude  Poe.  The  appel- 
lant obtained  from  the  decree  of  the  27th  of  January,  1835, 
as  much  as  he  was  entitled  to.  His  success  in  the  appeal 
from  that  decree  would  have  the  effect  of  remitting  the  whole 
cause  back  to  the  Court  of  Chancery ;  the  result  of  which 
could  not  be  otherwise  than  beneficial  to  those  respondents. 
But  the  decree  of  January,  1835,  is  a  final  decree,  and  it  is 
final  and  conclusive  as  to  the  rights  of  the  parties  in  the 
whole  subject-matter  of  the  suit.  It  fully  ascertained  and 
declared  the  rights  of  the  several  parties  respectively,  in 
either  of  the  two  events  thereby  contemplated  and  provided 
for ;  that  is,  in  the  event  of  these  respondents  or  their  trus- 
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tees  paying  the  amount  of  the  arrears  of  rent,  renewal,  and 
quinquennial  fines,  and  thereupon  obtaining  renewals  of  the 
leases  of  the  8d  and  7th  of  November,  1791 ;  or,  on  the  other 
hand,  in  the  event  of  their  omitting  to  pay  the  amount  of 
those  arrears  of  rent  and  those  fines,  and  thereupon  failing  to 
obtain  renewals  of  the  leases.  In  the  first  case,  all  the 
lands,  as  well  the  fee-simple  *  lands  as  the  renewed  in-  *  354 
terest  in  the  lands  of  Carnans  and  Killan,  are  directed 
to  be  sold,  and  out  of  the  proceeds  of  the  sale  the  sums  so  to 
be  paid  by  the  respondents  for  arrears  of  rent,  renewal,  and 
quinquennial  fines,  are  to  be  repaid  to  them  in  the  first 
instance,  and  tha  residue  of  the  proceeds  is  to  be  applied  in 
the  same  manner  as  the  proceeds  of  the  sale  of  the  fee-simple 
lands  as  therein  after  directed,  in  case  the  respondents  should 
not  renew ;  that  is,  in  payment  of  the  demands  of  the  respon- 
dents and  of  the  other  annuitants.    . 

By  this  decree,  an  option  is  given  to  the  respondents  either 
to  renew  or  not  to  renew ;  and  the  consequences  of  their 
adopting  either  course  are  fully  placed  before  them.  By  the 
decree  they  are  expressly  told  that,  if  they  omit  to  renew, 
they  will  lose  the  lands  of  Carnans  and  Killan  as  a  security 
for  their  annuities,  and  that  in  such  case  their  remaining 
fund,  namely,  the  proceeds  of  the  sale  of  the  fee-simple 
lands,  will  be  charged  with  the  payment  of  the  costs  payable 
to  the  appellant  in  consequence  of  the  dismissal  of  their  bill 
so  far  as  regards  the  renewal.  But  they  are  also  expressly 
told  that  the  proceeds  of  the  sale  of  the  fee-simple  lands 
shaU,  subject  to  such  costs,  be  applied  in  payment  of  the 
arrears  of  their  annuities  and  costs.  This  decree  may  be  con- 
sidered as  presenting  to  the  respondents  a  case  of  election ; 
giving  them,  in  case  they  pay  the  rents  and  fines,  all  the 
lands,  fee-simple  and  leasehold,  as  a  fund  for  payment  of 
their  demands ;  but  in  case  of  non-payment  Of  the  rents  and 
fines,  giving  them  as  a  fund  the  fee-simple  lands  only,  and 
giving  to  the  appellant  the  leasehold  lands  discharged  from  the 
right  of  renewal,  and  also  his  costs,  so  far  as  related  to  the 
question  of  renewal.  The  respondents  seeing  that  the 
fund  arising  from  the  sale  of  the  fee-simple  *  lands  was  *  355 
sufBcient  for  payment  of  their  demands,  made  their 

[295] 


*^855  CASES  IN  THE  HOUSE  OF  LORDS. 

election  to  take  that  fund,  and  did  not  renew.  If  the 
respondents  had  been  told  by  the  decree  that,  in  default  of 
their  renewing,  the  appellant  would,  in  addition  to  the  pos* 
session  of  the  leasehold  lands  and  the  payment  of  his  costs, 
be  entitled  to  recover,  out  of  the  funds  arising  from  the  sale 
of  the  fee-simple  lands,  the  rents  received  out  of  the  lands 
of  Carnans  and  Killan  during  the  pendency  of  the  suit,  they 
would  have  had  a  very  different  case  of  election  presented  to 
them.  Instead  of  a  question  between  a  larger  fund  and  a 
lesser,  but  still  a  sufficient  fund,  it  would  have  been  a  ques- 
tion between  a  su£Qcient  fund  and  no  fund  at  all ;  for  the 
appellant's  claim  of  rents,  together  with  his^costs,  would  have 
absorbed  all  the  funds  arising  from  the  sale  of  the  fee-simple 
lands,  and  nothing  would  have  remained  for  payment  of  the 
arrears  of  the  annuities. 

It  must  be  remembered  that  the  rents  received  by  the  re- 
ceiver out  of  the  leasehold  lands  have  been  from  time  to  time 
applied  under  orders  of  the  Court  in  part  payment  of  the 
arrears  of  these  respondents'  annuities,  with  the  knowledge 
of  the  appellant,  who  never  during  the  progress  of  the  suit 
objected  to  that  application  of  them.  He  has  not  appealed 
from  these  orders,  and  he  is  now  precluded,  by  his  long  ac- 
quiescence, from  receiving  those  rents.  The  1250Z.  found,  by 
the  report  of  the  4th  of  July,  1817,  to  be  due  to  the  respon- 
dents, was  the  balance  remaining  due  to  them  after  giving 
credit  for  the  sums  paid  to  them  by  the  receiver  out  of  the 
rent  of  the  lands.  The  decree  of  the  15th  of  February,  1825, 
to  which  the  appellant  was  a  consenting  party,  as  to  some  of 
its  provisions,  expressly  directs  that  this  1250Z.  should  be 

taken  as  the  sum  due  on  foot  of  the  two  annuities 
*  356    *  up  to  the  time  mentioned  in  the  repoit.    In  like 

manner,  the  sum  of  2305Z.  11«.  9cl.  found  by  the 
report  of  the  13th*  of  January,  1826,  and  also  the  sum  of 
2555Z.  lU.  Qd.  found  by  the  report  of  the  6th  of  June,  1826, 
to  be  due  to  these  respondents  on  the  foot  of  their  annuities, 
were  respectively  the  balances  due  to  them  on  the  continued 
accounts,  after  giving  credit  for  the  sum  paid  to  them  by  the 
receiver.  The  appellant,  on  the  hearing  of  his  former  appeal 
to  this  House,  expressly  consented  by  his  counsel  that  the 
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report  of  January,  1826,  should  stand,  subject  only  to  the 
directions  contained  in  the  order  of  the  House  of  the  4th  of 
December,  1880,  in  relation  to  the  rents  and  fines  thereby 
declared  to  be  due  to  him.  The  decree  of  February,  1825, 
as  varied  by  the  order  of  this  House  on  that  occasion,  and  the 
decree  of  the  28d  of  February,  1831,  directing  that  the  re- 
ceiver be  continued  over  the  leasehold  as  well  as  the  freehold 
lands,  expressly  and  finally  adjudicate  on  the  application  of 
the  rents.  The  decree  of  January,  1885,  which  is  conclusive 
on  the  subject,  contains  no  error  in  law  or  in  fact  prejudicial 
to  the  appellant ;  but  on  the  contrary,  it  contains  an  error  in 
fact  prejudicial  to  these  respondents,  inasmuch  as  they  are 
thereby  directed  to  pay  into  Court  the  amount  of  certain 
renewal  and  quinquennial  fines  which  had  become  due  pre- 
viously to  the  year  1801,  as  a  condition  precedent  to  their 
obtaining  a  renewal  of  the  leases ;  whereas  it  appears  from 
recitals  in  the  deed  of  conveyance  from  the  assignees  of  Raw- 
son  to  the  appellant,  that  renewal  fines  in  respect  of  the 
leases  of  the  8d  and  7th  of  November,  1791,  had  been  paid  to 
the  representatives  of  Newburgh  up  to  the  year  1801 ;  which 
deed  these  respondents  did  not  see,  or  had  no  opportunity  of 
seeing  or  perusing  until  after  the  pronouncing  of  the 
*  decree  of  January,  1885.  By  that  error,  the  sum  •  857 
directed  to  be  paid  by  these  respondents  was  increased 
considerably  beyond  what  it  ought  to  have  been.  The  appel- 
lant, by  availing  himself  of  the  forfeiture  created  by  the  decree 
of  the  27th  of  January,  1835,  and  re-entering  into  the  posses- 
sion of  the  leasehold  lands,  must  be  taken  to  have  adopted 
that  decree ;  and  he  cannot  therefore  be  allowed  to  disturb  its 
provisions  or  the  orders  of  the  2d  of  June  and  26th  of  Novem- 
ber, 1836,  and  the  8th  of  May,  1887,  which  are  grounded  on 
that  decree. 

The  bill  in  the  cause  of  ffaig  v.  Soman^  whether  it  is  to 
be  called  an  original  bill,  a  cross  bill,  or  bill  of  review,  seeks 
in  substance  a  rehearing  of  the  original  cause.  The  relief 
prayed  by  that  bill,  if  granted,  would  in  fact  tend,  not  only 
to  reverse  all  the  decrees  and  decretal  orders  from  time  to 
time  made  in  the  original  cause,  but  would  render  it  neces- 
sary to  open  and  retake  all  the  accounts  heretofore  taken,  all  or 
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most  of  which  were  taken  in  the  presence  of  the  appellant  or 
his  solicitors,  unobjected  to  by  him  or  them ;  and  in  which 
accounts  the  rents  of  the  lands  of  Camans  and  Killan  were 
uniformly,  and  to  the  knowledge  of  the  appellant,  set  off 
against  the  accruing  gales  of  the  annuities.  The  bill  in  the 
second  cause  is  not  founded  on  any  error  in  law,  nor  on  any 
new  matter  discovered  since  the  decree,  nor  any  new  state  of 
facts  arisen  since  the  decree,  and  not  contemplated  by  it.  All 
the  facts  and  circumstances  now  brought  forward  and  relied 
on  by  the  appellant,  were  before  the  Lord  Chancellor  when 
he  pronoimced  that  decree.  At  the  time  of  pronouncing  that 
decree  the  respondents  were  not  in  any  default  in  not  having 
paid  the  amount  of  the  an*ears  of  rent,  renewal,  and  quin- 
quennial fines,  reported  due  to  the  appellant,  inas- 
*  358  much  *  as  the  claim  of  the  appellant  thereto  had  been 
treated  by  the  report  of  the  18th  of  January,  1826, 
and  by  the  order  of  this  House  of  December,  1880,  and  by 
the  decree  of  the  23d  of  February,  1831,  as  a  prior  incum- 
brance affecting  the  lands  of  Carnans  and  KiUan,  and  to  be 
paid  out  of  the  proceeds  of  the  sale  of  the  renewed  interest  in 
those  lands,  and  not  as  a  fine  or  sum  of  money  to  be  paid  by 
these  respondents,  as  a  condition  precedent  to  their  obtaining 
a  renewal  of  the  leases. 

The  accumulation  of  the  arrears  of  rent,  renewal,  and  quin- 
quennial fines,  arose  altogether  from  the  de&ult  of  the  appel- 
lant, in  not  producing  before  the  Master,  at  an  early  period, 
sufficient  evidence  in  support  of  his  claim.  The  delay  was 
most  prejudicial  to  these  respondents,  by  increasing  the 
amount  of  the  appellant's  claim,  and  by  the  accumulation 
of  interest  which  accrued  thereon. 

The  appellant,  in  justice,  never  was  entitled  to  any  relief 
in  respect  of  the  application  of  the  rents  of  the  lands  of  Car- 
nans  and  Killan ;  and  if  he  ever  was,  or  could  ever  have  been 
held  entitled  to  any  relief  in  respect  of  such  rents,  he  has  lost 
such  right  by  his  own  laches  and  negligence  in  not  making 
his  claim  at  an  earlier  period,  and  in  not  having  taken  proper 
proceedings  to  set  aside  or  alter  the  several  reports,  accounts, 
decrees,  and  proceedings,  whereby  the  application  of  rents 
was  made  and  confirmed. 
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The  cases  cited  on  behalf  of  the  appellant,  if  they  are 
applicable  at  all  to  this  case,  are  more  in  favour  of  the  respon- 
dents than  of  the  appellant.  Breton  v.  Newall^  (a)  as  com- 
mented on  and  applied  in  Small  v.  Attwood^  (6)  is  a 
case  for  the  respondents.  Wright  •  v.  Mitchell  (0  ^^^  *  ^^9 
Taylor  v.  Water9^  (d)  do  not  apply.  Lord  Anson  v. 
Hodges^  (g)  and  Pulteney  v.  Warren^  (^r)  do  not  assist  the 
appellant.  The  scope  of  the  appellant's  cross  bill  was  as  a 
bill  of  review,  but  if  there  is  no  error  apparent  on  the  decree 
in  the  original  cause,  and  no  new  facts  discovered,  there  can- 
not be  a  bill  of  review,  or  of  review  and  reversal. 

[Mr.  Pemberton  said  he  was,  with  Mr.  Litton,  for  the  same 
respondents;  and  Mr.  Knight  Bruce  was  counsel  for  Mr. 
L'Estrange,  and  other  respondents.  He  was  not  aware  of 
any  substantial  difference  between  the  cases  of  the  two  sets 
of  respondents ;  and  unless  the  House  would  hear  two  coun- 
sel for  each  set,  it  would  be,  he  conceived,  for  the  benefit  of 
his  clients  to  have  the  rest  of  the  ai^uments  for  all  the  respon- 
dents left  to  Mr.  Knight  Bruce. 

The  Lord  Chancellor.  —  If  there  is  no  substantial  differ- 
ence between  the  cases  of  the  respondents,  the  rule  of  the 
House  is,  that  they  can  all  be  heard  only  by  two  counsel.] 

Mr.  Knight  Bruce  (with  whom  was  Mr.  James  Campbell)^ 
for  the  respondent  Anthony  L'Estrange.  —  Independently  of 
the  diflSculty  of  now  setting  aside  the  various  orders  and  pro- 
ceedings had  in  the  original  cause,  the  relief  claimed  by  the 
appellant  is  inconsistent  with  common  sense  and  with  honesty. 
He  desires  to  keep  Carnans  and  Killan  without  giving  the 
consideration  upon  which  he  got  them.  Every  order  and 
proceeding  anterior  to  1831  is  submitted  to  by  him.  The 
orders  made  in  1816  and  1817  have  never  been  ap- 
pealed from ;  yet  the  appellant  asks  this  *  House  to  do  *  360 
what  is  wholly  inconsistent  with  those  orders,  which 

(a)  2  My.  &  Cr.  558.  (6)  3  Y.  &  C.  105. 

(c)  18  Ves.  293.  ((/)  1  My.  &  Cr.  266. 

(e)  5  Sim.  227.  (g)  6  Ves.  72. 

[  299  ] 


*860  CASES  IN  THE  HOUSE  OF  LORDS. 

have  never  been  impeached.  Acquiescence  in  them,  when 
subsequent  orders  have  been  appealed  from,  must  be  held  to 
be  binding  on  the  appellant  under  the  circumstances  of  this 
case. 

It  was  not  necessary  to  trouble  the  House  much  on  the 
point,  whether  the  appellant's  dismissed  bill  was  a  bill  of 
review,  or  an  original  biU.  On  a  bill  of  review,  not  founded 
upon  the  discovery  of  new  matter,  no  relief  can  be  had  unless 
for  error  in  law  appearing  upon  the  £ace  of  the  decree ;  and 
in  the  present  case  no  such  error  in  law  appears  on  the  decree 
of  1885.  If  any  party  has  cause  to  complain  of  that  decree, 
it  is  the  respondent,  Mr.  L'Estrange,  who,  harassed  and  worn 
out  by  litigation  for  a  quarter  of  a  century,  is  anxious  to  be 
allowed  to  receive  some  small  dividend  out  of  the  property ; 
and,  in  disposing  of  the  question  of  costs  in  this  case,  their 
Lordships  ought  not  to  forget  this  circumstance.  No  part  of 
the  funds  in  Court  arose  from  the  lands  of  Camans  or  Killan, 
but  all  arose  from  the  sale  of  the  freehold  estates.  It  would  be 
altogether  against  equity  that  the  respondent,  Mr.  L'Estrange, 
who  never  received  any  thing  from  the  lands  of  Camans  or 
Killan,  and  whose  only  fund  is  that  which  has  arisen  from  the 
sale  of  the  freehold  estates,  should  have  his  small  portion  of 
that  fund  diminished,  or  altogether  taken  away,  by  the  appel- 
lant being  allowed  to  bring  in  as  a  charge  against  it  the  amount 
of  the  rents  of  Carnans  and  Killan.  These  rents  had  been 
applied  under  the  orders  of  the  Court,  in  which  the  appellant 
has  for  a  series  of  years  acquiesced. 

Mr,  Jacob  replied. — It  is  true,  the  appellant  is  in  pos- 
*  361  session  of  the  lands  of  Camans  and  Killan,  but  *  he  will 
gladly  account  for  the  rents,  if  the  decrees  appealed  from 
be  revei*sed.  The  House  ought  not  to  allow  any  difficulty  as 
to  form  to  stand  in  the  way  of  justice.  It  would  be  quite 
competent  to  the  House  to  give  the  relief  here  prayed,  upon 
the  principle  of  the  cases  of  Pulteney  v.  Warren^  and  Orant 
V.  Orant;  or  of  Attwood  v.  Smalls  lately  in  the  Court  of 
Chancery,  (a)    It  was  contended  that  Mr.  Haig  acquiesced 


(a)  Ante,  Vol.  VI.  (note)  p.  528. 
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in  all  the  orders,  —  he  was  put  under  compulsion  by  the  Court 
precluding  him  from  taking  any  steps,  —  that  was  his  acquies- 
cence. He  in  vain  struggled  against  the  Court :  all  his  appli- 
cations were  refused.  It  is  not  necessary  to  have  appealed 
against  all  the  orders  that  were  made ;  as,  on  appeal  against 
the  decree  made  on  the  final  hearing,  those  eiToneous  orders 
may  be  set  aside.  The  appellant  had  a  right  to  look  forward 
to  the  final  hearing,  and  to  hope  that  then  the  Court  would 
set  these  orders  right.  He  does  not  complain  of  the  orders 
in  1816  and  1817;  they  are  consistent  with  the  relief  he 
asks. 

October  6,  1841. 

Lord  Cottenham.  (a)  —  On  the  22d  of  June,  1809,  James 
Rawson,  being  seised  in  fee  of  certain  lands,  and  being  entitled 
to  certain  other  lands  in  leasehold,  called  Upper  and  Lower 
Caman  and  Killan,  granted  two  annuities  of  300Z.  and  2002., 
— to  which  the  respondents  became  entitled,  —  charged  upon 
both  descriptions  of  land,  and  he  conveyed  both  to  trustees, 
for  the  purpose  of  securing  the  annuities ;  and,  in  the  event 
of  the  annuities  falling  in  arrear,  ^^  by  mortgaging,  leasing,  or 
demising  the  same,  or  by  such  other  ways  and  means  as 
to  him  or  them  should  *  seem  meet,"  to  raise  and  levy  *  862 
what  should  be  so  due.  The  leaseholds  were  held  under 
subleases  for  twenty-one  years,  from  a  lessee  in  a  bishop's 
lease,  which  subleases  contained  provisions  for  renewal  of 
the  subleases  whenever  the  original  lessee  should  renew 
with  the  bishop,  upon  payment  of  a  proportion  of  the  fine, 
&c.  In  1814  Mr.  Haig,  the  appellant,  became  entitled  to  the 
head  lease  under  the  bishop,  which  was  from  time  to  time 
renewed;  and  in  the  same  year  he  became  entitled  to  all 
reversionary  interests  in  the  fee-simple  lands,  and  in  the  lands 
of  Upper  and  Lower  Caman  and  Killan,  held  under  the  sub- 
leases. 

In  1815  the  annuitants  filed  their  original  bill  for  raising 
the  arrears  of  the  annuities  out  of  the  lands  charged,  both 
freehold  and  leasehold.    Mr.  Haig  having  made  default,  a 

(a)  His  Lordship  had  resigned  the  great  seal  a  few  weeks  before. 
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decree  pro  eonfesio  was  taken  against  him,  which  was  made 
absolute  on  the  18th  of  November,  1816,  by  which  the  annui- 
ties were  declared  to  be  charged  upon  both  descriptions  of 
lands,  and  a  reference  was  made  to  the  Master  to  ascertain 
what  was  due  ;  and  it  was  declared  that  the  trusts  of  the  deed 
of  the  22d  of  June,  1809,  should  be  carried  into  execution ; 
and  that  upon  non-payment  of  what  should  be  found  due  for 
arrears  of  the  annuities,  a  sufficient  part  of  such  lands  should 
be  sold.  A  receiver  was  appointed  in  1816 ;  and  by  an  order 
of  the  8th  of  March,  1817,  it  was  ordered  that  he  should  be 
at  liberty  to  keep  down  the  future  accruing  gales  of  the 
annuities.  The  Master,  by  his  report,  found  1250Z.  due  for 
arrears  of  the  annuities  ;  and  by  the  decree  on  further  direc- 
tions, dated  the  26th  of  January,  1818,  that  sum  was  declared 
to  be  a  charge  upon  the  lands ;  and  upon  non-payment  by 
Haig  in  six   months,  both  freeholds   and  leaseholds  were 

ordered  to  be  sold  for  the  payment  thereof,  subject  to 
*  863    the  future  gales  of  the  *  annuities.      These  decrees 

and  orders  remain  in  full  force,  and  are  not  the  sub- 
ject of  appeal.  The  right,  therefore,  of  the  annuitants  to 
have  the  arrears  of  their  annuities  raised  and  paid  by  the 
sale  of  the  property  charged,  and  to  have  the  future  gales  of 
the  annuities  paid  by  the  receiver,  cannot  be  the  subject  of 
question,  unless  they  ought  to  have  been  set  aside  upon  the 
bill  of  review,  upon  which  I  shall  presently  observe. 

The  annuitants  filed  a  supplemental  bill,  which,  as  amended 
in  1824,  prayed  that  they  might  have  the  benefit  of  the  re- 
newal of  the  original  lease  by  the  bishop,  in  pursuance  of 
the  provisions  of  the  subleases.  By  the  decree  made  in  this 
supplemental  suit,  dated  the  15th  of  February,  1825,  the 
plaintiffs  therein  were  declared  to  be  entitled  to  the  benefit 
of  such  renewals,  and  it  was  decreed  that  the  trusts  of  the 
deed  of  the  22d  of  June,  1809,  should  be  carried  into  execu- 
tion, and  it  was  referred  to  the  Master  to  continue  the  account 
of  what  was  due  in  respect  of  the  annuities  upon  the  footing 
of  the  former  report ;  and  the  Master  was  directed  to  inquire 
what  charges  and  incumbrances  there  were  affecting  the  lands 
prior  to  the  plaintiffs'  annuities.  This  decree  was  the  subject 
of  an  appeal  to  this  House  ;  and  by  the  order  of  this  House, 
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dated  the  4th  of  December,  1880,  it  was  declai'ed  that  the 
arrears  of  rent  and  fines,  payable  under  the  subleases,  were 
charges  upon  the  lands  prior  to  the  plaintifiFs'  annuities  ;  that 
is,  in  the  event  of  the  annuitants  requiring  a  renewal ;  for 
such  must  be  understood  to  be  the  meaning  of  the  order  of 
this  House.  There  were  some  other  alterations  made,  which 
are  not  material  for  the  present  purpose. 

On  the  28d  of  February,  1881,  the  decree,  as  varied  by 
this  House,  was  made  an  order  of  the  Court  of  *  Chan-  *  864 
eery  in  Ireland.  The  accounts  and  inquiries  directed 
by  this  decree  having  been  taken  and  made  by  the  Master, 
the  cause  came  on  upon  his  report  on  the  27th  of  January, 
1835,  and  a  decree  was  made,  which  is  the  first  of  the  decrees 
appealed  from.  This  decree  gave  effect  to  the  judgment  of 
this  House,  by  making  the  amount  of  fines  and  rents  due 
upon  the  subleases  and  the  renewals  of  them  the  first  charges 
upon  the  subleases  when  renewed,  and  it  provided  for  the 
renewal  of  the  subleases  upon  the  plaintifiFs'  paying  what  was 
so  due  for  such  fines  and  rents;  and  in  the  event  of  the 
plaintiffs'  not  paying  what  was  so  due,  the  bill,  so  far  as  it 
sought  a  renewal  of  the  subleases,  was  to  be  dismissed  with 
costs,  as  against  Haig ;  and  after  providing  for  the  raising 
out  of  the  renewed  leases  what  was  due  for  the  arreai*s  of 
the  annuities,  and  what  the  plaintiffs  should  pay  to  Haig  for 
such  fines  and  rents,  it  directed  that  in  case  such  fines  and 
rents  should  not  be  paid,  and  such  renewals  should  not  be 
had,  then  that  the  fee-simple  lands  should  be  sold,  and  the 
arrears  of  the  annuities  paid  to  the  plaintiffs.  This  decree, 
so  far  as  it  directed  a  sale,  was  little  more  than  a  repetition  of 
what  had  been  directed  by  the  decree  of  the  18th  of  Novem- 
ber, 1816,  and  the  26th  of  January,  1818.  That  part  which 
gave  to  the  plaintiffs  the  benefit  of  having  the  subleases 
renewed,  was  founded  upon  the  supplemental  bill,  which 
alone  prayed  that  relief;  and  this  House  having  decided  that 
the  plaintifi[s  were  entitled  to  it  only  upon  first  paying  the 
amount  of  fines  and  rents  due,  it  adopted  the  usual  course 
of  first  giving  the  plaintiffs  a  time  for  the  performance  of 
that  condition  precedent,  and  upon  non-performance  of  it, 
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directed  that  the  bill  should  be  dismissed ;  the  course  uni- 
versally adopted  upon  decrees  giving  conditional  relief. 

*  865       *  It  was  indeed  argued  that  the  decree  ought  to 

have  been  compulsory  upon  the  plaintiffs^  so  as  to 
give  to  the  appellant  a  remedy  for  his  charge  for  the  amount 
of  fines  and  rent.  Such  a  direction  would  not  only  have 
been  contrary  to  the  course  of  the  Court,  but  in  the  present 
instance  would  have  led  to  absurd  consequences;  for  the 
appellant,  being  owner  of  the  head  lease  as  well  as  of  the 
subleases,  the  charge  for  fines  and  rents  out  of  the  subleases, 
if  the  plaintiffs  did  not  require  a  renewal  for  payment  of  the 
annuities,  would  have  been  only  paying  the  appellant  out  of 
his  own  property,  and  there  was  no  ground  for  making  any 
such  payment  out  of  the  proceeds  of  the  freehold  lands.  The 
result  of  the  plaintiffs  not  requiring  the  renewal  is,  that  the 
appellant  has  got  the  lands  discharged  of  the  subleases,  and 
of  the  incumbrances  upon  them.  How  could  he  have  been 
benefited  by  having  the  amount  of  fines  and  rents  arising  out 
of  the  subleases,  and  the  renewals  of  them,  raised  out  of  the 
property  ?  and  how  could  he  have  been  entitled  to  fines  upon 
a  renewal,  if  it  was  never  required  to  take  place?  This 
decree  appears  to  me  to  be  free  from  all  objection  as  to  any 
thing  contained  in  it.  But  another  objection  made  is,  that  it 
ought  to  have  contained  a  direction  for  restoring  to  the  de- 
fendant, in  the  event  of  the  disn^issal  of  the  bill  by  the  non- 
performance by  the  plaintiffs  of  the  condition  on  which  the 
renewal  was  decreed  to  them,  the  amount  of  rents  of  the 
leaseholds  applied  by  the  receiv.er  in  keeping  down  the  annui- 
ties ;  and  this  either  by  ordering  the  plaintiflEs  to  repay  what 
had  been  so  applied,  or  by  directing  payment  of  it  out  of  the 
proceeds  of  the  fee-simple  lands.  It  is  to  be  considered, 
first,  whether  this  would  have  been  right  in  substance; 
and,  secondly,  whether  it  could  have  been  done  in  point  of 

form? 

*  866       *  James  Rawson  had  charged  the  subleases  and  the 

freehold  lands  with  the  plainti&'  annuities,  and  sev- 
eral others.    All  these  incumbrancers  had  a  right,  directly  or 
indirectly,  to  effect  payment  of  what  was  due  to  them  out  of 
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eveiy  part  of  the  property  so  charged.  The  freehold  lands, 
it  appears,  produced  sufficient  to  pay  the  full  demand  of  the 
plaintiff,  but  not  all  that  was  due  to  the  other  incumbrancers. 
If  the  head  lease  and  the  subleases  had  remained  in  different 
hands,  any  of  those  incumbrancers  paying  the  fines  and  rent 
to  the  head  lessee  would  have  been  entitled  to  have  had  the 
whole  of  the  renewed  leases  and  the  freehold  lands  applied  in 
payment  of  the  incumbrances ;  and  this  right  was  not  affected 
by  the  estate  of  the  head  lessee  and  of  the  sublessee  being 
united  in  one  person,  namely,  the  appellant.  The  provisions 
for  renewal  in  the  annuity  deeds  were  for  the  benefit  of  the 
annuitants  only,  which  they  might  or  might  not  have  enforced, 
at  their  option.  Independently  of  this  right  of  renewal,  the 
annuities  were  charged  upon  the  subleases,  which  would 
operate  upon  the  tenants'  right,  if  the  sublessee  had  con- 
tinued in  possession  after  the  expiration  of  the  leases. 

A  difficulty  arises,  from  the  union  of  the  interest  of  the 
lessee  and  sublessee  in  the  same  person,  to  ascertain  to  which 
title  to  refer  the  possession  of  the  appellant  after  the  expira- 
tion of  the  subleases,  which  must  have  taken  place  about 
1812 ;  for  up  to  that  time  his  possession  must  be  considered 
as  that  of  the  only  party  entitled  to  possession,  namely,  the 
sublessee.  '  After  that  time  the  possession  remained  un- 
changed until  the  appointment  of  the  receiver  in  1816,  and 
he,  in  1817,  was  ordered  to  keep  down  the  annuities.  In 
making  this  order,  the  Court  must  have  considered  the 
possession  as  the  possession  of  *  the  sublessee.  The  *  867 
subleases  had  indeed  then  ei^pired,  though  that  fact 
does  not  seem  at  that  time  to  have  been  adverted  to.  The 
head  lessee  was  subject  to  a  right  of  renewal  then  vested  in 
the  annuitants,  and  he  proved  that  he  considered  his  title  as 
founded  upon  his  title  of  sublessee ;  for  he  did  not  dispute 
the  right  of  the  annuitants  to  have  their  annuities  paid  out 
of  the  rents  by  the  hands  of  the  receiver  from  1817,  till  the 
application  was  made*  to  the  Court  on  the  22d  of  May,  1824. 
The  right  of  the  annuitants  to  have  the  rents  of  the  lease- 
holds applied  in  pa3rment  of  the  annuities  was  available 
against  any  tenant  right  of  the  sublessee ;  the  right  of  the 
head  lessee  to  fines,  &c.,  against  the  tenants'  interest,  arose 
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upon  the  title  to  a  renewal  being  claimed,  and  ceased  upon 
its  being  abandoned.  It  is  very  possible  that  if  the  appellant 
had  taken  a  different  course  upon  the  receiver  being  directed 
to  keep  down  the  annuities,  the  Court  might  have  thought  it 
right  to  give  him  in  substance  what  he  now  asks ;  that  is,  if 
he  had  said  to  the  Court  as  head  lessee,  '^  I  am  entitled  to 
determine  the  interest  of  the  sublessee,  unless  the  right  to  a 
renewal  be  enforced  ;  and  if  it  be  enforced,  I  shall  be  entitled 
to  the  amount  of  fines  payable ;  let  therefore  the  amount  be 
paid  or  secured  for  me  before  the  annuitants,  claiming  through 
the  sublessee,  are  permitted  to  receive  the  rents."  This  he, 
however,  did  not  do ;  but  doing  nothing  to  determine  the 
tenancy  of  the  sublessee,  permitted  the  annuitants  to  receive 
the  rents ;  and  the  amount  of  the  rents  so  received  was,  by 
the  order  of  this  House,  and  by  the  decree  now  under  con* 
sideration,  deducted  from  the  amount  due  on  the  annuities. 

The  application  of  the  22d  of  May,  1824,  had  some  such 
*  368   object  in  view,  but  it  was  wrong  in  form,  and  *  the 

order  refusing  it  has  not  been  made  the  subject  of  ap- 
peal. If,  therefore,  the  decree  was  now  to  be  altered  for  the 
purpose  of  repaying  to  the  appellant  the  amount  of  rents  so 
applied,  it  must  also  be  altered  by  varying  all  the  calculations, 
and  examining  the  amount  due  on  account  of  the  annuities, 
and  by  again  giving  to  the  respondents  the  option  of  renew- 
ing the  subleases ;  the  option  they  exercised  under  the  decree 
as  it  stood  having  been  exercised  on  the  faith. of  the  decree, 
that  the  rents  received  by  them  were  to  be  retained  in  satis- 
faction pro  tanto  of  the  arrears  of  the  annuities.  It  does  not 
appear  that  the  appellant  would  be  benefited  by  this  change, 
or  that  justice  requires  it;  but  if  that  were  otherwise,  it 
would  be  impossible  that  what  the  appellant  now  asks  could 
have  been  done  by  the  decree  appealed  from. 

Many  cases  were  cited  to  show  that  a  Court  of  Equity  wiU, 
upon  dismissing  a  bill,  compel  the  plaintiff  to  do  justice  to 
the  defendant.  It  is,  perhaps,  to  be  wished  that  Courts  of 
Equity  had  more  power  for  this  purpose.  I  cannot  but  think 
that  in  the  endeavour  to  do  justice  in  particular  cases,  the 
Courts  have  already  gone  to  the  full  extent  of  what  the 
principle  of  their  jurisdiction  will  warrant.  I  allude  particu- 
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larly  to  that  case  of  Lard  Anson  y.  Hodges^  (a)  for  none  of 
the  other  cases  referred  to  applies  to  the  present  question. 
When  money  is  in  Court,  it  must  necessarily  be  returned  to 
the  party  entitled,  if  the  plaintiff's  bill  be  dismissed;^  but 
the  cases  of  Wright  v.  Mitchell  (li)  and  Taylor  v.  Water%  (e) 
prove  that  orders  for  that  purpose  are  made  upon  special 
application,  and  are  not  made  by  the  decree  of  dismis- 
sal. *  If,  therefore,  the  appellant  was  entitled  to  what  *  369 
he  asks,  it  is  no  objection  to  the  decree  that  it  does 
not  contain  a  direction  for  that  purpose. 

The  next  subject  of  appeal  is  the  order  of  the  2d  of  Jime, 
1836 ;  but  that  order  cannot  of  itself  be  objected  to,  for  it 
only  directs  the  Master  to  ascertain  the  state  of  the  funds, 
and  of  the  claim  for  principal  and  interest  and  costs,  and  to 
allocate  the  funds  according  to  the  decree.  If,  therefore,  the 
decree  cannot  be  impeached,  neither  can  that  order,  which  is 
consequential  upon  it. 

The  next  subject  of  appeal  is^  the  order  of  the  26th  of 
November,  1836,  obtained  upon  the  appellant's  application  to 
impound  the  funds  iu  Court  until  the  appellant's  cause  could 
be  heard ;  and  by  which  5000Z.  were  to  be  so  impounded, 
and  the  residue  ordered  to  be  paid  out  of  Court,  partly  in 
payment  of  costs  and  partly  in  payment  to  the  plaintiffs. 
This  order,  which  was  for  the  benefit  of  the  appellant,  and 
to  the  terms  of  which  he  consented,  cannot  be  impeached 
unless  the  proceedings,  upon  which  so  much  of  it  was  founded 
as  directs  the  payment  of  money  out  of  Court,  are  set  aside, 
or  the  appellant  is  declared  entitled  to  succeed  upon  his  bill 
of  review. 

The  next  subject  of  appeal  is  that  upon  which,  I  presume, 
the  appellant  principally  relied  ;  namely,  the  order  of  the  1st 
of  May,  1837,  dismissing  his  bill.  Before  the  merits  of  that 
suit  can  be  properly  appreciated,  the  state  of  the  proceedings 
in  the  former  suit,  respecting  the  application  of  the  rents  of 
the  leaseholds  to  the  payment  of  the  annuities,  must  be  dis- 

(a)  6  Sim.  227.  (6)  18  Ves.  293. 

(c)  1  My.  &  Cr.  266. 

^  See  Flockton  v.  Peake,  12  W.  R.  789  ;  2  Dan.  Ch.  Pr.  (4th  Am.  ed.) 
799. 
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tinctly  undei'stood.     In  1816  a  receiver  had  been  appointed, 

who,  in  1817,  had  been  ordered  to  keep  down  the  an- 
♦370    nuities  out  of  the  rents  received.     The  *  order  was 

repeated  by  the  decree  of  the  26th  of  January,  1818. 
The  order  of  this  House  upon  the  former  appeal  had  not  only 
left  untouched  the  order  directing  the  application  of  the  rents 
to  keeping  down  the  annuities,  but  had  recognized  the  mode 
in  which  the  former  account  of  the  arrears  had  been  taken, 
and  directed  the  subsequent  accounts  to  be  taken  upon  the 
same  footing ;  and  the  decree  of  the  23d  of  February,  1831, 
not  appealed  from,  had  directed  that,  in  taking  such  subse- 
quent accounts,  credit  should  be  given  by  the  Master  to  the 
appellant  for  all  sums  received  by  the  annuitants  since  the 
date  of  his  former  report,  which  included  the  sum  received 
by  them  from  the  receiver.  The  bill  so  dismissed  on  the  1st 
of  May,  1837,  was  iiled  by  the  appellant  in  the  preceding 
year,  and  it  prayed  for  an  account  of  all  rents  received  by 
the  defendants  from  the  leasehold  lands  since  the  appoint- 
ment of  the  receiver,  and  payment  of  the  amount  out  of  the 
proceeds  of  the  freehold  lands  sold  under  the  former  decrees ; 
and  that  for  that  purpose  so  much  of  the  decrees  of  the  27th 
of  January,  1835, 1st  of  February,  1816, 10th  of  November, 
1817,  and  26th  of  January,  1818,  as  should  be  necessary, 
might  be  reviewed  and  altered.  No  attempt  was  made  to 
support  this  bill,  otherwise  than  as  a  bill  of  review ;  for, 
independently  of  that  character,  it  would  be  a  bill  praying 
the  Court  to  decree  to  the  plaintiff  that  which  the  former 
decrees  and  orders  of  the  Court  had  taken  from  him  and 
given  to  the  defendants,  leaving  such  former  decrees  and 
orders  in  full  force.  But  if  this  bill  be  considered  as  a  bill  of 
review,  it  can  only  be  supported  if  there  be  error  in  law 

appearing  on  the  face  of  the  decrees  sought  to  be 
*  371    reviewed ;  and  the  error  for  this  *  purpose  must  be  of 

the  character  described  by  Lord  Eldon  in  Perry  v. 
Phelip9 :  (a)  the  mere  propriety  of  a  former  judgment  cannot 
be  questioned  in  this  form.  It  is  not  easy  to  discover  what 
error  this  bill  intended  to  impute  to  the  decree  of  the  27th 

(a)  )7Ves.  177. 
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January,  1835.  If  it  intended  to  allege  that  the  decree  ought 
to  have  provided  for  payment  of  the  fines  and  rents  payable 
upon  a  renewal  of  the  subleases,  although  the  annuitants 
should  not  require  such  renewal,  I  think  it  clear  that  this 
was  an  error  in  fact,  and  that  none  appears  upon  the  record ; 
and  if  it  intended  to  allege  that  that  decree  ought  to  have 
contained  a  direction  in  that  event  for  repayment  of  the  rents 
received,  I  think  it  clear  that  there  was  no  case  upon  the 
pleadings  for  any  such  direction,  and  therefore  that  there  was 
no  such  error  apparent.  As  to  the  decree  of  the  Ist  of  Feb- 
ruary, 1816,  which  was  the  decree  pro  eonfesso  nisi^  which  was 
made  absolute  on  the  18th  of  November,  1816,  and  which  no 
attempt  was  ever  made  to  open,  independently  of  the  objec- 
tion to  making  such  a  decree  the  subject  of  a  bill  of  review, 
there  is  no  error  apparent  upon  the  face  of  it. 

The  next  decree  sought  to  be  reviewed  is  said  to  bear  date 
the  10th  of  November,  1817.  I  do  not  find  any  decree  or 
order  of  that  date,  except  an  order  for  confirming  a  report, 
which  was  afterwards  made  absolute.  If  by  what  the  bill 
terms  decrees  of  the  1st  of  February,  1816,  and  10th  of  No- 
vember, 1817,  be  meant  the  order  appointing  the  receiver, 
and  the  other  order  of  the  8th  of  March,  1817,  directing  him 
to  keep  down  the  annuities,  then  I  think  it  clear  that 
there  is  no  error  apparent  upon  the  face  of  these  *  or-  *  872 
ders,  supposing  them  to  be  the  proper  subject  of  review. 
In  the  then  state  of  the  cause,  which  was  before  any  thing 
had  been  done  by  the  head  lessee  to  deteimine  the  tenancy  of 
the  sublessee,  and  before  any  question  had  arisen  or  appeared 
as  to  the  renewal,  these  orders  were  quite  of  course. 

The  only  remaining  decree  sought  to  be  reviewed  was  that 
of  the  26th  of  January,  1818  ;  but  as  to  this,  the  same  obser- 
vations apply.  There  is  no  error  upon  the  face  of  this  decree, 
and  indeed  if  the  former  proceedings  stood  this  decree  could 
not  have  been  other  than  what  it  is.  As  to  the  rents,  it  only 
continued  the  former  directions ;  and  at  the  date  of  this 
decree  no  question  had  arisen,  and  no  facts  appeared  upon 
the  proceedings  as  to  the  renewal  of  the  subleases.  This 
bill,  therefore,  wants  all  the  requisites  of  a  proper  bill  of 
review,  and  the  order  of  the  1st  of  May,  1887,  dismissing  it, 
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was  beyond  all  question  a  proper  order.  It  is  to  be  observed 
that  of  the  orders  sought  hj  this  bill  to  be  reviewed,  none  but 
the  deoree  of  the  27th  of  January,  1885,  is  the  subject  of  the 
present  appeal.  If  these  former  proceedings  were  correct,  the 
order  of  the  8th  of  May,  1887,  the  last  appealed  from,  was 
quite  of  course ;  and  this  exhausts  the  whole  subject-matter 
of  appeal.  The  case  of  Pulteney  v.  Warren^  (a)  the  doctrine 
of  which  was  fully  observed  upon  by  me  in  Brown  v.  Nevh 
alU  (b)  was  relied  upon  by  the  appellant  in  argument,  but  it 
has  no  application  to  the  present  case. 

Upon  the  whole,  there  seems  to  have  been  some  inconsist- 
ency in  the  earlier  proceedings  in  the  cause  in  Ireland, 
*  878  and  some  irregularity  in  the  manner  in  *  which  the 
different  funds  were  applied ;  but  the  appellant  neg- 
lected at  the  proper  time  to  take  the  proper  steps  to  have 
that  set  right ;  and  when  he  did  make  the  attempt,  he  mis- 
took his  course.  In  point  of  form,  what  the  appellant  seeks 
by  his  appeal  cannot  be  given  to  him ;  and  if  it  was  possible 
to  do  so,  it  could  only  be  done  with  injustice,  by  making  such 
other  alterations  in  the  decrees  and  orders  as  would  do  him 
more  harm  than  good.  The  appeal  therefore  must  be  dis- 
missed, with  costs. 

I  have  been  induced  to  enter  fully  into  an  examination 
of  the  proceedings  in  this  case,  not  from  any  difficulty  in  the 
order  to  be  made,  but  because  many  of  them,  particularly 
that  which  has  been  called  a  bill  of  review,  show  that  there 
has  been  a  want  of  that  precision  in  these  pleadings,  and  of 
that  accurate  view  of  the  principles  and  practice  of  Courts 
of  Equity,  which  is  essential  to  the  proper  administration  of 
justice. 

I  move  your  Lordships,  therefore,  that  the  appeal  be  dis- 
missed, and  the  decrees  and  orders  appealed  from  be  affirmed, 
with  costs. 

Ordered  accordingly. 

(a)  6  Yes.  78.  (h)  2  My.  Sc  Cr.  671  and  572. 
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♦CALLAGHAN  v.  CALLAGHAN,  ♦374 

1841. 

Daniel  Callaghan,  Esq Appellant. 

John  Callaghan,  Esq Itespondent. 

Agreement —  Specific  Performance.    Equitable  Fraud,     Vhcer- 

tainty.    Practice. 

P.  being  seised  of  an  estate  by  lease  for  lives  renewable  for  ever,  subject 
to  a  rent  equal  in  amount  to  a  rent  which  a  subtenant  paid  him  for 
part  of  the  estate,  agreed  in  writing  to  let  the  other  part  in  his  own 
possession  to  D.,  his  brother,  for  the  lives  of  D.  and  two  others, 
and  the  life  of  the  survivor,  free  from  rent  and  assessments  during 
D.'s  Hfe,  to  be  subject  to  a  rent  of  350/.  during  the  other  lives 
or  life  surviving  D.;  leases  to  be  executed  at  the  request  of  either 
party.  A  memorandum  was  added,  of  the  same  date,  signed  by  both 
parties,  stating :  '<  Rent  to  be  payable  half-yearly,  every  1st  of  May 
and  1st  of  November,  *  henceforward.'  "  Prior  to  the  agreement,  D. 
being  elected  member  of  Parliament  for  a  city,  was  required  to  take 
the  members'  qualification  oath  ;  and  a  petition  was  threatened  against 
his  return  for  want  of  qualification,  but  was  abandoned  at  the  date  of 
the  agreement.  P.  died  intestate,  without  executing  a  lease,  or  part- 
ing with  possession. 

Held  by  the  Lords  (affirming  a  decree  dismissing  a  bill  filed  by  D.  agsdnst 
P.'s  heir-at-law,  for  specific  performance),  that  the  circumstances  and 
evidence  showed  that  the  object  of  the  agreement  was  to  give  D.  a 
qualification  for  Parliament ;  that  no  interest  in  the  property  passed, 
and  that  the  parties  never  intended  that  the  agreement  should  be  exe- 
cuted ;  and  therefore  the  execution  of  it  could  not  be  enforced,  either 
as  an  agreement  for  valuable  consideration  (which  was  the  case  made 
by  the  bill)  or  as  a  gift.^ 

Courts  of  Equity  do  not  decree  specific  performance  of  incomplete  gifts.' 

Inadequacy  of  value  is  not  an  objection  to  decreeing  specific  performance. 


>  See  Lewin  Trusts  (5th  Eng.  ed.)  84 ;  Childers  v.  Childers,  1  De  6. 
k  J.  482 ;  3  K.  &  J.  810  ;  May  v.  May,  33  Beav.  81. 

*  See  1  Story  Eq.  Jur.  §§  793  6,  973  ;  Bunn  v.  Winthrop,  1  John.  Ch. 
386,  337,  838 ;  Perry  Trusts,  §  163  ;  Lane  v.  Ewing,  31  Missou.  75. 
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unless  the  inadequacy  is  so  great  as  to  prove  fraud,  or  that  the  parties 
could  not  have  intended  to  ei^ecute  the  contract.* 

The  uncertainty  which  the  above  memorandum  made  in  the  agreement 
would  of  itself  make  it  impossible  to  decree  specific  performance  with- 
out paying  the  rent  of  350/.  from  its  date.* 

Where  there  are  a  cause  and  a  cross-cause,  and  the  decree  in  the  cause 
only  is  appealed  from,  the  cross-cause  is  in  no  respect  before  the  House. 

February  2,  4,  8  ;  October  6,  1841. 

In  the  year  1823  the  appellant  bought  the  house,  offices, 
and  demesne  lands  of  Lota,  otherwise  Lotabeg,  in  the  north 
liberties  of  the  city  of  Cork,  containing  about  eighty 
*  375  acres,  held  under  a  lease  for  three  lives,  *  renewable 
for  ever  on  payment  of  a  nominal  fine,  at  a  yearly  rent 
of  160Z.  late  Irish  currency.  The  lands  were  divided  by  a 
wall  into  two  distinct  parts.  One  part,  containing  forty  acres, 
with  a  house  and  offices,  and  called  Fort  William,  had  been 
for  a  long  time  in  the  possession  of  Colonel  Baker,  or  his  rep- 
resentatives, under  a  sublease  for  three  lives,  with  a  covenant 
for  perpetual  renewal,  on  payment  of  a  nominal  fine,  and  at  a 
rent  of  160Z.  late  Irish  currency,  being  a  rent  equal  to  the 
head  rent  for  the  whole  estate.  The  remaining  part  of  the 
lands  was  annexed  to  and  included  the  mansion-house  of 
Lota,  or  Lotabeg,  and  the  garden  and  pleasure-grounds 
attached  thereto.  The  father  and  mother  of  the  appellant 
and  respondent  had  resided  on  this  pai't  of  the  property,  with 
their  unmarried  sons  and  daughter,  from  the  year  1809  till 
the  father's  death  in  1824.  From  that  time  the  establishment 
was  kept  up  partly  at  the  expense  of  the  appellant,  but  prin- 

*  See  Chesterfield  v.  Janssen,  2  Yes.  Sen.  155 ;  1  Lead.  Cas.  in  £q. 
(3d  Am.  ed.)  428  et  seq.  and  notes  ;  Osgood  v.  Franklm,  2  John.  Ch.  23  ; 
Lee  V.  Eirby,  104  Mass.  420  ;  Powers  v.  Hale,  25  N.  H.  145  ;  Eastman 
V.  Flumer,  46  N.  H.  464 ;  Wormack  v,  Rogers,  0  Geo.  60 ;  Mann  o. 
Betterly,  21  Vt.  326  ;  2  Dart  V.  &  P.  (4th  Eng.  ed.)  990,  991 ;  Scales  ». 
Maude,  6  De  G.,  M.  &  G.  (Am.  ed.)  43  and  note  (1) ;  Kekewich  v.  Man- 
ning, 1  De  G.,  M.  &  G.  (Am.  ed.)  176,  note  (1);  188,  notes  (1)  and 
(2) ;  190,  note  (1)  ;  1  Story  Eq.  Jur.  §§  244-250  ;  Harrison  v.  Guest,  6 
De  G.,  M.  &  G.  424  ;  s.  c.  8  H.  L.  Cas.  481 ;  Kerr  F.  &  M.  (1st  Am.  ed.) 
186,  187;  1  Sugden  V.  &  F.  (8th  Am.  ed.)  273  and  note  (k),  and  cases 
cited  ;  Ferry  Trusts,  §  187. 

^  See  1  Sugden  V.  &  F.  (8th  Am.  ed.)  213,  note  («),  and  cases  cited. 
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cipally  bj  his  mother  and  unmarried  sister.  The  appellant 
had  generally  resided  in  London  for  many  years,  and  almost 
entirely  from  1832,  when  he  was  elected  member  of  Parlia- 
ment for  the  city  of  Cork. 

By  an  indenture  bearing  date  the  18th  of  April,  1834,  the 
appellant,  in  consideration  of  6000/.,  sold  and  conveyed  the 
whole  of  the  houses,  offices,  and  demesne  lands,  containing 
about  eighty  acres,  and  including  the  mansion-houses  of  Fort 
William  and  Lota,  to  his  brother  Patrick  William  Callaghan 
and  his  heirs,  for  and  during  the  said  term  and  estate,  and 
subject  to  the  said  yearly  rent.  Upon  the  execution  of  the 
conveyance,  P.  W.  Callaghan  entered  into  the  possession  of 
the  house  and  offices  of  Lota,  and  of  that  part  of  the  lands 
which  was  not  sublet  to  Colonel  Baker,  and  continued 
in  the  ostensible  possession,  or  *  receipt  of  the  rents  *  376 
and  profits  of  the  whole  of  the  estate  until  his^  death 
hereafter  mentioned. 

In  August,  1837,  there  was  a  general  election  of  members 
to  serve  in  Parliament,  and  the  appellant  was  at  that  election 
returned  as  duly  elected  for  the  city  of  Cork ;  and  on  the  8th 
of  the  following  month  of  September,  the  appellant,  in  com- 
pliance with  a  requisition  served  on  him  by  certain  persons 
who  had  been  entitled  to  vote  at  the  election,  took  the  qual- 
ification oath,  and  represented  that  his  qualification  arose  out 
of  premises,  amongst  others,  in  the  city  and  county  of  the 
city  of  Cork.  By  the  same  persons,  in  the  interval  between 
the  return  of  the  appellant  and  the  meeting  of  Pailiament  in 
the  month  of  November,  1837,  threats  had  been  held  out  to 
him  of  a  petition  being  presented  against  his  return,  upon  the 
ground,  amongst  others,  that  he  had  no  sufficient  qualifica- 
tion. These  circumstances  drew  the  appellant's  attention  to 
the  inconvenience  and  expense  -of  producing  and  proving 
before  an  election  conunittee  his  title-deeds  of  property  which 
he  had  in  Ireland,  and  of  carrying  witnesses  to  London  -  for 
that  purpose  ;  and  having  then,  as  he  alleged,  concluded  an 
agreement  with  his  brother,  P.  W.  Callaghan,  to  take  a  lease 
of  the  mansion-house  and  lands  of  Lota,  he  gave  his  solic-. 
iter  instructions  to  draw  the  instrument  of  agreement  in 
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such  a  manner  as  would  enable  him  to  make  out  a  sufficient 
qualification  from  that  property,  without  resorting  to  any 
other. 

An  agreement  was  accordingly  drawn  up  in  writing  in  the 
nature  of  a  proposal ;  it  was  prepared  by  the  attorney  of  the 
appellant,  by  his  direction,  and  was  addressed  to  P.  W.  Cal* 
laghan,  and  signed  by  the  appellant,  and  was  in  the  words 
and  figures  following:  — 

*  877       **  I  propose  to  take  from  you  the  house,  offices,  *  and 

that  part  of  the  demesne  of  Lota  annexed  thereto,  con- 
taining forty  acres  or  thereabouts,  situate  in  the  parish  of 
Glanmire  and  the  north  liberties  of  the  city  of  Cork,  for  my 
own  life  and  the  lives  of  Richard  Callaghan  and  George  Cal- 
laghan,  Esqrs.,  and  of  the  survivor  of  such  three  lives ;  same 
to  be  free  of  all  rent  and  assessments  during  my  life,  and  to 
be  subject  to  the  annual  rent  of  350Z.  per  annum  during  the 
lives  of  the  said  Richard  Callaghan  and  George  Callaghan, 
and  of  the  survivor  of  them,  in  case  of  either  of  them  sur- 
viving me.  And  I  bind  my  heirs  and  assigns  to  pay  such 
rent  to  you  and  your  heirs  and  assigns  during  their  lives, 
from  the  time  of  my  decease,  so  long  as  either  of  them  shall 
live.  Leases  to  be  executed  at  the  request  of  either  party. 
Dated  this  14th  day  of  November,  1887,  at  Cork. 

^*  Daniel  Callaohan. 
"  To  Patrick  William  Callaghan.  Esq." 

On  the  back  of  the  paper  containing  the  proposal,  was 
written  an  acceptance  by  P.  W.  Callaghan,  in  the  words  and 
figures  following :  — 

'^  I  accept  of  the  above  proposal,  and  agree  to  let  the  said 
house  and  demesne  on  the  above  terms.  Dated  this  15th  day 
of  November,  1837.  P.  W.  Callaghan," 

And  subjoined  thereto,  in  the  handwriting  of  the  appel- 
lant, was  this  memorandum,  signed  by  the  appellant  and 
P.  W.  Callaghan:  — 
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**Rent  to  become  due  and  payable  half-yearly,  on  every 
Ist  day  of  May  and  1st  day  of  November,  henceforward. 

"Daniel  Callaghan. 
"  16th  November,  1837.  "  F.  W.  Callaghan." 

A  copy  of  the  proposal,  acceptance,  and  memorandum,  was 
written  by  the  appellant,  and  handed  to  P.  W.  Callaghan, 
signed  by  the  appellant ;  the  originals,  as  he  alleged,  being 
retained  in  his  own  possession. 

*  The  threatened  petition  against  the  return  of  the  *  878 
appellant  to  Parliament  was  never  presented,  and  the 
agreement  was  Hot  acted  upon  as  a  qualification ;  no  lease 
was  ever  granted  or  applied  for,  and  no  apparent  change  of 
possession  of  the  premises  took  place,  but  P.  W.  Callaghan 
continued  in  the  ostensible  possession  and  ownership  until  his 
death ;  his  mother  and  sister,  and  two  of  his  brothers,  resided 
there,  as  they  did  formerly  while  the  appellant  was  the  owner ; 
and  the  appellant  also  resided  there  when  in  Ireland,  and  then 
acted  as  if  he  was  still  the  owner. 

Patrick  William  Callaghan  died  in  January,  1888,  intestate 
as  to  this  property,  unmarried,  and  without  lawful  issue,  leav- 
ing the  respondent,  his  eldest  brother  and  heir-at-law ;  and 
the  respondent  thereupon  claimed  to  be  entitled  to  the  houses, 
offices,  and  the  eighty  acres  of  land  comprised  in  the  convey- 
ance of  the  18th  of  April,  1884,  subject  to  the  underlease 
of  that  part  called  Fort  William,  to  the  representatives  of 
Colonel  Baker :  and  in  HUary  term,  1838,  he  brought  an  action 
of  ejectment  against  the  appellant  in  the  Court  of  Exchequer 
in  Ireland,  for  the  purpose  of  obtaining  possession.  The 
appellant  took  defence  to  the  action  for  the  whole  of  the 
premises  sought  to  be  recovered,  but  afterwards  gave  consent 
for  judgment  against  him  with  stay  of  execution  tUl  the  6th 
of  November,  1888.  Before  the  time  expired,  the  appellant 
caused  notice  to  be  given  to  the  respondent  of  the  existence 
of  the  agreement,  and  proposed  and  required  him  to  execute, 
in  pursuance  thereof,  a  lease  of  the  said  house  and  premises* 
to  the  appellant. 

The  respondent  having  declined  to  comply  with  the  requi- 
sition, the  appellant,  in  October,  1838,  exhibited  his  bill  in 
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the  Court  of  Chancery  in  Ireland,  against  the  respon- 

•  379   dent,  for  the  purpose  of  compelling  *  him  specifically 

to  execute  the  agreement  contained  in  the  said  pro- 
posal and  acceptance,  and  of  obtaining  an  injunction  to  restrain 
the  respondent  from  issuing  execution  in  the  action  of  eject- 
ment. The  injunction  was  granted  upon  the  appellant's  affi- 
davit verifying  the  statements  in  his  biU. 

The  respondent  put  in  his  answer  to  the  bill,  and  also  filed 
a  cross-bill,  not  only  for  the  purpose  of  compelling  from  the 
appellant  a  full  discovery  as  to  the  circumstances  under  which 
the  said  proposal  was  executed,  and  as  to  the  true  nature  of 
the  agreement  between  him  and  P.  W.  Callaghan,  but  also 
for  the  purpose  of  having  the  proposal  and  acceptance  deliv- 
ered up  to  be  cancelled. 

The  appellant  put  in  his  answer  to  the  cross-bill,  and  both 
causes  being  at  issue,  witnesses  were  examined  on  both  sides 
in  the  original  cause,  and  it  was  agreed  that  the  proofs  made 
in  that  cause  should  be  read  in  the  cross-cause,  if  necessary. 

The  appellant's  answer  and  the  evidence  on  his  part  were 
in  substance,  that  on  the  death  of  D.  Callaghan,  the  father 
of  both  parties,  in  1824,  the  appellant  became  the  head  of 
the  establishment  at  Lota,  and  at  his  own  expense,  with  the 
assistance  of  his  mother  out  of  her  jointure,  and  of  a  contri- 
bution of  150Z.  a  year  from  his  unmarried  sister,  he  kept  up 
the  establishment,  and  he  and  his  mother  and  sister,  and  his 
two  brothers  Richard  and  George,  continued  to  reside  there 
up  to  the  present  time,  neither  of  these  brothers  having  ever 
contributed  any  thing  towards  the  expenses :  that  in  1827,  P. 
W.  Callaghan,  who  was  the  third  brother  of  appellant  and 
respondent  (the  respondent  being  the  eldest,  and  the  appel- 
lant the  second  son),  went  to  reside  at  Lota  with  his  mother 
and  the  appellant,  and  continued  to  reside  there  up  to 

*  380    his  death,  without  *  paying  any  part  of  the  expense  of 

the  establishment,  except  the  wages  of  a  valet,  who 
waited  upon  him  exclusively :  that  in  1834,  P.  W.  Callaghan 
purchased  from  the  appellant  the  whole  demesne,  including 
the  two  bouses  and  premises  of  Lota  and  Fort  William,  for 
60001.:  that  the  greatest  affection  and  attachment  existed 
between  him  and  the  appellant ;  and  although  he  had  pur- 
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chased  the  property,  he  regretted  having  taken  the  place  from 
the  appellant,  whom  he  considered  as  the  head  of  the  family, 
and  wished  to  be  in  as  independent  circumstances  as  possible ; 
and  on  this  account  he  repeatedly  pressed  the  appellant  to 
take  back  the  place,  and  five  or  six  months  before  his  death  he 
stated  to  his  sister  his  intention  to  make  it  over  to  the  appel- 
lant: that  accordingly,  a  verbal  agreement  was  come  to 
between  them,  that  the  appellant  should  have  the  mansion- 
house,  lands,  and  premises  of  Lota  made  over  to  him  again, 
whenever  he  might  wish  it,  on  terms  which  would  be  benefi- 
cial to  him ;  and  in  the  course  of  the  summer  of  1887,  it  was 
finally  arranged  between  them  that  the  agreement  should  be 
put  into  -writing  by  Mr.  Garden  Terry,  as  the  solicitor  for 
both  parties,  in  the  form  of  proposal  and  acceptance,  as 
already  set  forth ;  and  it  was  intended  by  both  that  the 
agreement  should  be  unconditionally  carried  into  effect,  not 
be  subject  to  any  qualification  or  contingency,  but  binding 
and  conclusive  on  both  parties :  that  Mr.  Terry  was  in  Eng- 
land for  some  months  up  to  the  beginning  of  October,  1887, 
but  shortly  after  his  return  the  appellant,  in  pursuance  of  the 
said  arrangement,  gave  him  verbal  directions  to  prepare  the 
draft  of  proposal  for  the  acceptance  of  his  brother:  that 
the  appellant  had  been  re-elected  member  of  Parliament  for 
Cork  in  August,  1837,  having  then  a  freehold  qualifi- 
cation *  of  from  8000/.  to  4000i.  a  year ;  and  on  the  ♦  881 
8th  of  September  he  was  required  to  take,  and  he 
took  before  the  sheriff  of  the  county,  the  oath  required  to  be 
taken  by  members  as  to  their  qualification,  and  he  stated  the 
places  in  which  his  property  constituting  his  qualification  was 
situated :  that  for  some  time  after  the  election  a  rumour  pre- 
vailed that  a  petition  would  be  presented  against  his  return, 
on  the  ground  of  want  of  qualification ;  and  these  circum- 
stances having  drawn  his  attention  to  the  inconvenience  and 
expense  of  being  compelled  to  produce  his  title-deeds,  and  of 
carrying  over  witnesses  to  London  for  the  purpose,  on  the  occa- 
sion of  giving  instructions  to  Mr.  Terry  to  prepare  the  agree- 
ment, the  appellant  stated  to  him  that  he  wished  the  property 
to  be  made  over  to  him  in  that  particular  manner,  because  it 
would  enable  him,  at  any  future  election,  to  prove  his  qualifi- 
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cation  as  a  member  at  less  expense  than  would  be  occasioned 
by  proving  his  title-deeds  of  his  other  properties  ;  but  on  the 
occasion  of  the  instructions  being  given  no  reference  what- 
ever was  made  to  the  threatened  petition :  that  the  parties 
who  promoted  the  petition  against  the  appellant's  return  took 
the  opinion  of  counsel ;  and  that  opinion,  dated  the  31st  of 
October,  1837,  was  received  in  Cork  on  the  6th  of  Novem- 
ber, and  the  probability  of  the  petition  being  abandoned,  in 
consequence  of  the  opinion,  was  rumoured  in  Cork  on  the 
7th,  and  the  petition  was  formally  abandoned  on  the  13th  of 
November,  and  its  abandonment  was  formally  announced  on 
that  day  to  a  Mr.  Taylor,  a  friend  of  the  appellant,  and  was 
known  to  the  appellant  by  rumour  as  early  as  the  10th  of 
November,  and  in  a  formal  manner  on  the  14th  at  the  latest ; 

on  which  day,  the  appellant  having  before  received  the 
*  382    form  of  the  proposal  and  *  acceptance  from  Mr.  Terry, 

filled  up  the  form  of  the  proposal,  which  had  no  date, 
with  the  date  and  words  ^^  the  14th  of  November,  1837,  at 
Cork,"  and  signed  his  name  thereto,  and  on  the  following 
day  he  laid  the  proposal  before  his  brother,  who,  after  the 
appellant  had  filled  in  the  date  of  the  15th  of  November  in 
the  acceptance,  as  prepared  by  Mr.  Teny,  signed  his  name 
thereto;  and  the  appellant  also  made  and  wrote  another 
copy  of  the  proposal  and  acceptance,  and  signed  his  name  at 
the  foot  of  the  proposal :  that  it  was  then  discovered  that 
the  proposal  contained  no  gale-days  for  the  payment  of  the 
rent  of  S50L  ;  and  to  remedy  the  omission,  the  appellant 
wrote  at  the  foot  of  the  acceptance,  and  also  at  the  foot  of 
the  copy  of  the  proposal  made  and  signed  by  himself,  the 
memorandum,  —  ^^  Rent  to  become  due  and  payable  half- 
yearly,  on  every  1st  of  May  and  1st  of  November,  hencefor- 
ward. 15th  November,  1839 ; "  and  each  of  them  signed  the 
memorandum  so  written  at  the  foot  of  the  proposal  and  accept- 
ance ;  and  then  the  part  or  copy  written  and  signed  by  the 
appellant  was  taken  possession  of  by  P.  W.  Callaghan,  and  the 
part  or  copy  prepared  by  Mr.  Terry,  and  signed  by  the  appel- 
lant and  P.  W.  Callaghan,  was  taken  possession  of  by  the 
appellant ;  and  the  part  so  taken  possession  of  by  P.  W.  Cal- 
laghan was  retained  by  him  from  the  16th  of  November,  1837, 
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up  to  his  death,  and  was  then  found  among  his  papers,  and 
the  part  so  taken  possession  of  by  the  appellant  continued  in 
his  possession  ever  since :  that  certain  tithe-rent  payable  in 
respect  of  the  property,  which  had  been  paid  in  the  name 
of  P.  W.  Callaghan  in  the  years  1835  and  1836,  was  paid  on 
the  16th  of  November,  1837,  in  the  name  of  the  appellant; 
and  that  P.  W.  Callaghan  stated  to  both  his  brothers, 
George  and  *  Richard,  in  December,  1837,  shortly  be-  *  383 
fore  his  death,  that  he  had  made  over  the  property  to 
ilie  appellant. 

The  evidence  for  the  respondent  tended  to  show  (amongst 
other  things)  that  P.  W.  Callaghan  acted,  and  was  looked 
upon,  as  the  absolute  owner  of  the  premises  comprised  in  the 
proposal,  from  the  time  of  the  conveyance  in  1834  up  to  the 
time  of  his  death ;  that  at  the  time  when  the  proposal  was 
prepared  and  signed  the  appellant  had  every  reason  to  ap- 
prehend that  a  petition  would  be  presented  against  his  return : 
that  at  the  time  of  the  date  of  the  agreement  there  were  judg- 
ments to  a  large  amount  entered  up  against  the  appellant : 
that  the  said  proposal  was  prepared  with  a  view  to  its  being 
proved  as  a  qualification  to  sit  in  Parliament ;  and  that  the 
appellant  had  not,  independently  of  the  premises  comprised  in 
the  proposal,  a  free,  unincumbered  qualification  for  a  seat  in 
Parliament. 

Both  causes  came  on  for  hearing  before  the  Lord  Chan- 
cellor of  Ireland,  in  April,  1839,  and  counsel  were  partly 
heard ;  but  before  their  arguments  were  concluded,  the  Lord 
Chancellor  intimated  a  wish  that  Mr.  Carden  Terry  should  be 
examined,  if  both  parties  consented.  The  causes  stood  over 
for  the  purpose  of  their  counsel  deciding  whether  they  would 
consent  to  his  being  examined ;  and  on  the  8d  of  May  an 
order  was  made,  by  consent,  that  the  causes  should  stand 
over  till  the  following  term,  with  liberty  to  the  respondent  to 
have  Mr.  Terry  examined,  as  on  a  cross-examination,  on  in- 
terrogatories to  be  framed  by  the  Master  as  to  the  circum- 
stances relating  to  the  said  proposal  and  the  acceptance.  By 
a  subsequent  order,  liberty  was  given  to  the  appellant 
also  to  examine  *  him.  Mr.  Terry  was  accordingly  •  384 
examined.    His  evidence,  so  far  as  it  seemed  favour- 
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able  to  the  appellant,  has  been  already  stated :  and  so  much 
of  it  as  appeared  to  favour  the  respondent,  was  to  the  effect 
that  the  instructions  for  the  proposal  were  received  exclu- 
sively from  the  appeUant,  and  that  he,  Terry,  had  no  com- 
munication on  the  subject  with  P.  W.  Callaghan ;  that  he 
prepared  the  proposal  as  a  draft  merely,  and  had  no  idea  that 
it  would  be  signed  in  that  state,  but  expected  it  would  be 
brought  back  to  be  engrossed. 

The  Lord  Chancellor  (Lord  Plunket),  after  hearing  the 
cause  argued  for  several  days,  and  taking  time  for  consider- 
ing his  judgment,  pronounced  his  decree  on  the  25th  of  June, 
dismissing  the  appellant's  bill  without  costs,  and  the  cross- 
bill also  without  costs,  and  dissolving  the  injunction  which 
had  been  granted  to  stay  execution  in  the  action  of  eject- 
ment, (a) 

(a)  The  following  are  extracts  from  the  short-hand  writer's  notes  of 
his  Lordship's  judgment,  referred  to  by  counsel  at  the  bar,  and  admitted 
to  be  correct :  — 

**  In  this  case  I  have  felt  much  difficulty  in  coming  to  a  conclusion.  I 
am  afraid,  after  a  careful  examination  of  it,  that  I  shall  not  be  able  to  do 
that  which  is  just  between  the  parties.  I  am,  however,  bound  to  give 
my  judgment  as  to  their  rights,  as  they  judicially  appear  before  me. 

**  The  bill  has  been  filed  to  carry  into  execution  an  agreement  entered 
into  upon  the  14th  of  November,  1837.  [His  Lordship  read  it.]  To  this 
agreement  various  objections  have  been  made  on  the  part  of  the  defend- 
ant. First,  it  is  argued  that  the  agreement  is  void,  as  being  contrary  to 
the  policy  of  the  Election  Statutes.  It  does  not  appear  to  me  that  there 
is  any  colour  for  this  objection.  It  appears  to  me  to  have  been  satisfac- 
torily proved  that  the  agreement  was  intended  to  have  been  valid  and 
binding  between  the  parties,  independently  of  any  use  to  which  it  might 
then,  or  at  any  time  thereafter,  be  applied,  for  the  purpose  of  establish- 
ing a  qualification  in  the  plaintiff.  The  circumstance  of  the  agreement 
having  been  signed  at  the  particular  time  it  was,  if  it  had  not  been 
explained,  might  have  justified  a  strong  suspicion  with  respect  to  the  bona 
fides  of  it ;  but  it  cannot  have  the  effect  of  rendering  it  void,  if  it  was  the 
intention  of  the  parties,  when  the  agreement  was  executed,  that  it  should 
be  permanent,  and  should  take  effect  whether  there  was  an  election  peti- 
tion or  not.  Whether  the  party  did  or  did  not  intend  to  use  it  for  the 
purpose  of  proving  a  qualification,  is  not  material,  if  the  agreement  was 
entered  into  bond  fide,  and  was  intended  to  have  effect  between  the  par- 
ties without  reference  to  the  election  petition. 

**  Further,  it  is  said  that  the  agreement  is  ambiguous  ;  that  the  addi- 
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The  appeal  was  against  so  much  of  the  decree  as  dismissed 
the  appellant's  biU. 

tion  made  to  it  by  the  memorandum,  *  that  rent  was  to  be  payable  on 
every  Ist  day  of  May  and  Ist  day  of  November,  henceforward,^  leaves  it 
in  uncertainty  whetber  the  rent  was  to  be  payable  immediately,  or  only 
after  the  death  of  Daniel  Callagban.  I  do  not  think  that  there  is  any 
thing  in  that  objection.  The  addition  was  necessary  to  cure  an  omission 
in  the  proposal,  which  did  not  mention  the  gale  days  ;  but  it  could  not  be 
intended  to  defeat  the  substance  of  the  agreement,  which  was  signed  by 
P.  W.  Callaghan  on  the  same  day,  and  which  was  on  the  same  sheet  of 
'paper. 

*(  But  after  disposing  of  these  two  objections,  a  very  serious  question 
remains  :  whether  this  agreement  is  so  reasonable,  and  appears  to  have 
so  fully  received  the  consideration  of  the  parties,  with  respect  to  such 
drcomstances  as  might  have  rendered  it  reasonable,  as  would  warrant  a 
Court  of  Equity  in  enforcing  it?  As  between  strangers,  the  agreement 
would  seem  not  to  be  supported  by  any  consideration  ;  but  as  between 
brothers,  and  brothers  so  circumstanced,  the  case  might  admit  of  a  very 
different  view.  By  the  defendant  it  is  said,  and  truly  said,  that  by  this 
agreement  the  plaintiff  gets  lands  worth  350/.  per  annum,  rent  free,  dur- 
ing his  life  ;  and  he  gets  these  lands  neither  subject  to  head  rent  nor  to 
assessments. 

**  On  the  other  hand,  it  appears  that  these  lands  had  been  recently 
purchased  by  P.  W.  Callaghan  from  the  plaintiff,  and  that  he  allowed 
the  plaintiff,  whom  he  considered  the  head  of  the  family,  to  become  the 
ostensible  manager  and  proprietor  of  them,  and  to  pay  all  the  expenses  of 
the  farm  and  the  house  :  and  various  declarations  of  P.  W.  Callaghan, 
both  before  and  after  his  agreement,  were  proved,  showing  his  intention 
prior  to  the  agreement,  and  his  satisfaction  in  it  afterwards.  If  I  were  to 
act  upon  my  own  conjecture  upon  the  subject,  I  am  most  fully  of  opinion 
that  the  agreement  which  is  sought  to  be  enforced  was  founded  upon  a 
family  arrangement,  and  with  an  intention  to  grant  a  bounty  to  Daniel 
Callaghan ;  and  that  if  P.  W.  Callaghan  had  lived,  and  found  out  that 
there  was  any  disposition  on  the  part  of  his  presumptive  heir  to  disturb 
hia  arrangement,  he  would  have  done  every  thing  necessary  to  confirm  it. 
But  nothing  of  the  nature  of  a  family  arrangement  is  expressed  in  the 
agreement  itself,  nor  is  there  any  thing  in  it  which  has  been  relied  on  as 
binding  Daniel  Callaghan  to  continue  to  act  upon  any  of  the  arrange- 
ments previously  existing,  or  to  prevent  him  putting  P.  W.  Callaghan 
and  the  rest  of  the  family  out  of  possession  of  the  house  and  lands  the 
day  after  the  execution  of  the  agreement :  nor  can  I  throw  out  of  my 
consideration  the  droumstance  that,  neither  upon  the  execution  of  the 
memorandum,  or  at  any  time  afterwards,  was  there  any  communication 
between  Mr.  Terry,  the  solicitor  for  all  the  parties,  and  P.  W.  Callaghan, 
though  he  was  resident  in  his  immediate  neighbourhood.    It  was  the  duty 
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*  885       *  Mr.  Serjeant  Jackeon  (of  the  Irish  bar),  and  Mr. 

Jacob  (Mr.  Bagshawe  was  with  them),  for  the  appel- 
lant. —  The  agreement  contamed  in  the  accepted  pro- 
*S86  posal  *and  memorandum  is  a  valid  agreement;  and 
upon  the  pleadings  and  evidence   in  the  cause,  no 
sufficient  ground  appears  for  the  Court's  declining  to  enforce 
it  by  a  decree  for  specific  performance.     The  objection  that  it 
was  entered  into  for  the  purpose  only  of  giving  the  appeUant 
a  colourable  qualification,  in  fraud  of  the  election  statutes, 
was  withdrawn  by  the  respondent's  coimsel  in  the  Court  be- 
low.   The  appellant's  affidavit  verifying  the  allegations  in 
his  bill,  for  the  purpose  of  the  injunction,  left  no  groimd  for 
urging  that  objection,  which  was  further  negatived,  not  only 
by  the  evidence  in  the  cause,  but  also  by  all  the  circumstances 
of  the  transaction.    The  appellant  had  an  ample  qual- 

•  38T   ification  out  of  his  properties  in  the  county  *  and  city 

of  Cork.  The  intention  of  presenting  a  petition  against 
his  return  was  abandoned,  and  he  knew  at  the  time  of  sign- 
ing the  proposal  that  it  was  abandoned.  Counsel's  opinion 
against  the  petition  was  dated  the  Slst  of  October,  and  was 
received  in  Cork  on  the  7th  of  November :  it  was  rumoured 
the  next  day  that  the  committee  of  the  opposition  candidates 
would  abandon  it,  and  it  was  well  known  on  the  14th  —  it 
might  have  been  known  sooner,  but  at  furthest  on  the  14th  — 
that  the  petition  was  abandoned ;  yet  it  was  not  until  the  15th 
that  the  proposal  was  taken  for  the  acceptance  of  Patrick 
William  Callaghan ;  so  that  the  object  of  the  agreement  could 

of  Mr.  Terry  to  have  had  a  commonicatiou  with  F.  W.  Callaghaa  upon 
the  subject  of  thiA  agreement ;  and  I  cannot  say  that  if  P.  W.  Callaghan 
had  been  applied  to  to  execute  a  lease  pursuant  to  this  agreement,  he 
would  not  have  looked  more  minutely  into  the  fiicts  of  the  case.  In  a 
case  circumstanced  as  this  is,  where  the  agreement  was  certainly  con- 
nected with  a  temporary  object,  it  was  more  particularly  incumbent  upon 
the  solicitor  for  both  parties  to  have  had  communication  with  his  dienta  ; 
but  here  he  had  no  such  communication  with  one  of  them. 

'*  I  am,  therefore,  of  opinion,*  that  I  ought  not  to  decree  *a  specifio 
execution  of  this  agreement,  and  I  will  dismiss  the  bill,  but  without  costs. 
I  am  not  at  all  satisfied,  and  it  is  with  great  reluctance  that  I  have  arrived 
at  this  conclusion ;  for,  so  far  as  my  own  private  opinion  goes,  I  think 
that  I  am  disappointing  the  intentions  ol  the  parties.'' 
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not  be  to  obtain  a  qualification  to  meet  that  petition.  The 
allegations  in  the  respondent's  answer,  repeated  in  his  cross^ 
bill,  that  the  object  of  the  agreement  was  to  evade  the  elec- 
tion statutes  by  getting  a  false  and  fraudulent  qualification, 
and  that  the  agreement  was  abandoned  when  the  petition 
against  his  return  was  abandoned,  are  not  supported  by  any 
evidence ;  but  they  are  discredited  and  disproved  by  the  cir* 
cumstanoes,  and  are  distinctly  contradicted  by  the  appellant's 
answer  to  the  cross-bill,  and  by  the  evidence  in  the  cause, 
particularly  by  the  evidence  of  Mr.  Garden  Terry,  who  swore 
that  on  the  occasion  of  receiving  the  appellant's  instructions 
to  prepare  the  agreement  there  was  no  reference  whatsoever 
to  the  then  past  election  or  threatened  petition,  and  both  he 
and  the  appellant  then  conceived  that  the  appellant  had  an 
ample  qualification  out  of  his  other  properties,  (a) 

(a)  The  learned  counsel  read  Mr.  Terry's  depositions,  as  follows : 
*'  In  answer  to  the  respondent's  fifth  interrogatory,  Mr.  Terry  says : 
'  The  proposal  was  prepared  by  me  :  I  reoeived  instractions  from  Daniel 
Callaghan  for  the  preparation  thereof.  They  were  verbal  instractions 
only.  I  received  them  early  in  October,  1837  ;  and,  not  being  written, 
nor  aceompanied  by  any  letter,  I  cannot  set  forth  the  contents  of  any 
letter  in  respect  thereto.  D.  Callaghan's  inslanctioiis  in  relation  to  the 
said  instrument  did  aUude  to  the  qualification,  so  far  as  that  he  said  that 
such  proposal  would  be  easier  proved  and  be  less  expense  than  any  other 
qualification ;  but,  in  my  opinion,  he  ooaoeived  that  he  had  suffideilt 
qualification  without  it ;  and  that  his  object  in  getting  said  instrument 
was  to  be  able  to  prove  same  as  a  qualification  at  any  future  election,  at 
much  less  expense  than  any  other.  *  And  in  answer  to  the  sixth  interrog- 
atory  he  says  :  *  The  preciM  tenor  and  effect  of  the  instructions  were,  as 
I  best  recollect,  that  he  and  his  brother  Patrick  had  come  to  an  agreemeat 
that  he,  Daniel,  was  to  take  back  the  house  and  demesne  of  Lota  from 
his  brother  ;  that  he  wished  me  to  prepare  a  draft  of  a  proposal  for  his 
brother  Patrick's  acceptance,  to  give  him  said  house  and  demesne  for 
his,  Daniel's,  own  life,  and  the  life  of  his  brothers  George  and  Ridiard  ; 
that  he  was  to  have  it  rent  free  for  his  own  life,  and  tiiat  it  was  to  be 
sabject  to  3501,  a  year  for  the  hfo  of  his  brotixers ;  and  the  reason  he 
wished  to  have  it  done  in  that  way  was,  it  would  thereafter  enable  him  to 
prove  a  qualification  at  less  expense,  without  the  necessity  of  proving  his 
title-deeds  to  other  properties,  and  taking  over  witnesses  to  prove  them  : 
and,  as  I  best  recollect,  he  directed  me  to  have  same  made  as  binding  on 
both  parties  as  it  was  possible.  He  stated  that  the  purpose  for  which  he 
required  said  proposal  in  that  way  was  to  answer  a  future  qualifioation  ; 
but  he  also  desired  it  to  be  done  so  that  it  might  be  available  for  any 
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*888  *It  may  be  admitted  that  the  appellant  and  his 
brother,  P.  W.  Callaghan,  did  intend  to  make  this  prop- 
*  889  erty  serve  for  a  future  Parliamentary  qualification.  ♦  It 
is  plain  from  the  evidence  and  all  the  circumstances 
that  the  brother  intended  to  give  a  bounty  to  the  appellant, 
and  that  the  appellant  intended  thenceforward  to  secure  him- 
self from  the  expense  and  annoyance  of  producing  before  an 
election  committee  the  title-deeds  of  his  other  property,  by 
making  a  qualification  out  of  this  proposal  and  acceptance. 
There  is  nothing  illegal  or  objectionable  in  a  hand  fide  convey- 
ance of  property  to  serve  for  a  Parliamentary  qualification ; 
not  being  a  colourable  qualification  to  deceive  an  election 
committee.  The  question  is  not,  whether  the  appellant  in- 
tended to  use  this  property  qualification  on  that  or  on  a  future 
occasion,  but  whether  the  brother  intended  to  give  it  to  him 

future  purpose  he  might  require  it.'  And  in  his  additional  deposition 
Mr.  Terry  says :  *  I  was  employed  by  D.  Callaghan  to  prepaid  the  pro- 
posal, &o.  I  had  a  conversation  with  hixii  on  the  subject  of  the  agree- 
ment previous  to  receiving  his  instructions  to  prepare  it ;  from  that 
conversation,  and  the  instructions  I  received,  and  the  information  I  re- 
quired from  him  as  his  professional  adviser,  I  cannot  positively  say,  not 
having  had  any  communication  at  all  with  P.  W.  Callaghan,  but  I  verily 
beHeve,  that  the  agreement  between  them  was  an  agreement  intended  by 
them  to  be  unconditionally  carried  into  effect,  and  not  to  be  subject  to 
any  qualification  or  contingency,  &c. ;  and  to  be  a  binding  and  conclusive 
transaction  on  both  parties,  &c.,  not  liable  to  any  condition  or  qualifica- 
tion not  expressed  therein.  I  believe  it  was  the  intention  of  the  parties, 
in  executing  the  said  instrument,  that  the  interest  of  P.  W.  Callaghan  in 
the  house  and  demesne  of  Lotabeg  should  be  thereby  actually  conveyed 
to  D.  Callaghan  for  the  term  and  in  the  manner  therein  mentioned.  My 
reason  for  forming  my  belief  is  from  what  passed  between  D.  Callaghan 
and  me ;  and  having  been  solicitor  for  him  and  P.  W.  Callaghan,  and 
also  for  the  defendant  John  Callaghan,  for  some  years,  and  being  on 
intimate  terms  with  them,  I  had  an  opportunity  of  knowing  that  the 
strongest  attachment  existed  between  the  plaintiff  and  the  late  P.  W. 
Callaghan  ;  and  I  believe  he  regretted  having  taken  the  place  of  Lotabeg 
originally  from  the  plaintiff,  and  that  he  did  consider  the  plaintiff  as  the 
head  of  the  family,  and  wished  him  to  be  in  possession  of  Lotabeg,  and 
in  as  independent  circumstances  as  possible.  I  believe  P.  W.  Callaghan 
would  have  called  on  me  himself  on  the  subject  of  the  proposal,  were  it 
not  that  he  was  exceedingly  feeble  in  his  feet,  and  found  it  difficult  to 
dismount  from  his  horse,'  &c." 
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beneficially.  There  is  now  no  law,  and  there  never  was 
reason,  against  one  man's  giving  another,  nor  against  a 
brother's  giving  a  brother,  property  to  qualify  him  for  a  seat 
in  Parliament.  The  Lord  Chancellor  of  Ireland  held  the 
transaction  free  from  all  objection  of  that  kind,  and  that  there 
never  was  any  ground  for  imputing  to  it  the  character  of  a 
sham  quaUfication.  His  Lordship  said  he  had  no  doubt  that 
P.  W.  Callaghan  intended  to  give  the  property  to  the  appel- 
lant. The  case  was  argued  three  times  before  him;  and, 
being  much  perplexed  by  doubts,  his  Lordship  made  orders, 
with  the  consent  of  the  parties,  for  the  examination  of 
Mr.  ♦  Terry,  the  appellant's  solicitor ;  first,  on  cross  *  390 
interrogatories  by  the  respondent,  and  then  on  interrog- 
atories in  chief  by  the  appellant.  It  is  not  now  necessary  to 
vindicate  the  regularity  of  that  proceeding,  certainly  novel  in 
practice :  it  was  resorted  to  to  satisfy  the  conscience  of  the 
Judge.  The  short-hand  writer's  notes  of  the  judgment  (a) 
show  with  what  difficulty  his  Lordship  came  to  the  conclu- 
sion of  dismissing  the  appellant's  bill,  stating  distinctly  that 
he  was  afraid  he  was  disappointing  the  intention  of  the 
parties ;  that  there  was  nothing  illegal  in  making  or  taking  a 
conveyance  of  property,  bond  fide^  for  a  Parliamentary  qual- 
ification ;  that  there  was  nothing  imfair  in  the  transaction  as 
between  brothers ;  and  that  there  was  no  ambiguity  or  uncer- 
tainty on  the  face  of  the  agreement.  The  only  point  on 
which  his  Lordship  rested  his  judgment  was,  that  there  was 
something  imreasonable  in  the  transaction ;  that  P.  W.  Cal- 
laghan had  not  given  mature  consideration  to  the  matter; 
and  that  Mr.  Teny  had  not  communicated  with,  him  before 
he  prepared  the  agreement.  That  point  was  not  raised  on 
the  pleadings ;  it  was  not  charged  by  the  respondent's  cross- 
bill that  P.  W.  Callaghan  did  not  understand  the  nature  and 
effect  of  the  agreement :  the  ground  on  which  the  judgment 
of  the  Court  proceeded  is  not  put  in  issue  or  charged  by  the 
bill,  which  is  not  at  all  sparing  of  charges  against  the  appel- 
lant. 
It  must  be  presumed,  in  the  absence  of  all  evidence  to  the 

(a)  ArUe^  p.  884. 
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contrary,  that  P.  W.  Callaghan  understood  and  intended  to 
haye  performed  the  agreement  which  he  signed.  The 
*391  genuineness  of  the  instruments  is  not  *  disputed. 
There  is  no  reason  to  suppose  that  P.  W.  Callaghan 
did-  not  fully  understand  the  effect  of  them.  The  evidence, 
in  fact,  established  that  he  intended  to  make  oyer,  and  that 
he  considered  he  had  made  over,  this  property  to  the  appel- 
lant, on  the  terms  contained  in  the  agreement.  The  two 
younger  brothers  and  the  sister,  who  lived  in  the  house  with 
him,  gave  evidence  of  contemporaneous  declarations  to  that 
effect ;  and,  according  to  Mr.  Terry's  evidence,  credit  being 
given  to  all  parts  of  it,  the  real  object  of  the  agreement  was 
to  vest  the  property  bond  fide  in  the  appellant.  Terry  did  not 
expect  the  agreement  would  be  executed  in  the  state  it  was 
in ;  he  thought  it  would  be  brought  back  to  him  after  being 
approved  of,  in  order  that  he  might  draw  a  formal  instru* 
ment :  had  that  been  done,  there  could  be  no  dispute  between 
these  parties ;  but  the  appellant's  duties  la  Parliament  did  not 
allow  time,  and  the  a^eement,  as  it  stood,  appeared  to  both 
brothers  sufficiently  binding. 

The  proposal,  acceptance,  and  memorandum  must  be  taken 
as  one  transaction,  one  contract ;  and  being  so  taken,  they  are 
free  from  all  ambiguity  or  uncertainty.  The  memorandum, 
not  written  by  Mr.  Terry,  but  by  the  appellant  suddenly  on 
the  eve  of  his  departure  for  London,  naming  the  gale  days 
for  payment  of  the  rent  ^^  henceforward,"  was  intended  to 
fix  the  particular  days  according  to  the  substance  of  the 
agreement.  There  is  nothing  in  the  memorandum  inconsist- 
ent with  the  proposal. 

[The  Lord  Chancellor.  —  The  date  of  1837  stands 
awkwardly  in  juxtaposition  with  the  word  ^^hencefor- 
ward."] 

The  whole  transaction  was  done  on  the  14th  and 
*  892    *  16th  of  November  suddenly,  una  flatu  ;  and  there  is 
no  doubt  of  the  intention  of  the  parties,  and  no  vague- 
ness or  uncertainty  on  the  face  of  the  instruments.    A  con- 
veyancer or  a  Master  in  Chancery  would  have  no  difficulty  in 
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firaming  a  lease  in  puisuance  of  them.  It  is  not  a  dight  doubt 
that  will  prevent  a  Court  from  decreeing  speoific  performance : 
Higginwm  v.  Claw€$  ;  (a)  it  is  only  such  doubt  as  implies  that 
one  party  intended  one  thing,  while  the  other  intended  a  dif- 
ferent thing. 

The  next  objection  to  the  performance  of  this  agreement 
is,  that  it  is  a  yoluntaiy  agreement,  and  therefore  the  Court 
ought  not  to  decree  specific  performance  against  the  heir-at- 
law.  The  short  answer  to  that  objection  is,  that  this  is  not  a 
yoluntaiy  agreement, — that  there  is  a  valuable  consideration. 
It  is  not  unusual  to  apportion  a  greater  consideration  to  one 
part  of  a  contract  than  to  another.  The  appellant  was  to 
have  the  property  rent  free  for  his  own  life,  to  be  subject  to  a 
sufficient  rent  during  the  residue  of  the  lease.  There  was 
nothing  unreasonable  in  bounty  and  preference  being  given 
to  the  appellant,  by  a  brother  who  held  him  in  a£Fection  and 
esteem,  and  who  had  for  many  years,  as  the  evidence  showed, 
lived  in  the  house,  the  establishment  there  being  supported 
chiefly  bjr  the  appellant.  P.  W.  Callaghan  himself  held  that 
part  of  the  estate  of  Lotabeg  rent  free,  and  he  wished  his 
brother  to  be  ^^  in  as  independent  circumstances  as  possible." 
That  was  Mr.  Terry's  evidence,  from  his  intimate  knowledge 
of  both  the  brothers.  It  was  not  a  mere  pecuniary  contract 
between  the  brothers. 

*  [The  Lord  Chanceixob. — You  put  it  in  your  bill  *  898 
as  an  agreement  for  a  consideration*] 

Had  the  case  stood  on  the  original  bill  and  answer,  specific 
performance  must  have  been  decreed.  The  objections  were 
raised  by  the  cross-bill.  Inadequacy  of  consideration,  espe- 
cially in  a  family  arrangement,  is  not  of  itself  a  sufficient 
objection  to  prevent  a  decree  for  specific  performance :  and 
so  this  House  held  in  the  late  case  of  Persse  v.  Perase,  (6)  in 
which  the  main  question  turned  on  the  adequacy  of  consider- 
ation in  a  contract  between  father  and  son.  The  contract  and 
oonsideration  in  the  present  case  are  quite  sufficient  to  sustain 

(a)  15  Yes.,  516,  and  1  Yea.  &  Bea.  524. 
(h)  Ante.  Yol.  YII.,  p.  279. 

[827] 


*  898  CASES  IN  THB  HOUSE  OF  LORDS. 

the  appellant's  title  to  a  lease  against  even  a  purchaser,  under 
the  Statute  of  Elizabeth. 

The  respondent  places  some  reliance  on  the  circumstance 
that  there  was  no  ostensible  change  of  possession  in  the  house 
and  establishment  at  Lota  at  the  time  of  the  agreement  or 
afterwards,  and  would  have  it  inferred  that  the  agreement 
was  not  intended  to  be  permanent.  The  reason  is  manifest; 
the  appellant  had  always,  since  1824,  been  the  ostensible 
owner :  all  the  expenses  of  the  establishment  were  paid  by 
him  and  by  his  mother,  none  by  P.  W.  Callaghan :  it  is  in 
evidence  that  when  he  paid  some  trifling  sums  to  the  steward 
to  pay  workmen,  the  appellant's  cashier  repaid  him  all  such 
sums.  The  appellant  and  his  mother  were  always  regarded 
as  the  heads  of  the  establishment.  When  the  appellant  came 
to  London  to  attend  his  duties  in  Parliament,  his  brother,  P. 
W.  Callaghan,  acted  as  master ;  but  there  is  sufficient  evi- 
dence that  the  beneficial  ownership  was  vested  in  the 
*  894  appellant  in  1887  ;  and  among  *  other  evidence  are 
the  receipts  for  tithe  rent,  which  had  been  paid  by  P. 
W.  Callaghan  in  1885  and  1886,  but  was  paid  in  November, 
1887,  in  the  appellant's  name. 


Mr.  Pembertan  and  Mr.  T.  S.  SoXl^  for  the  respondent.  — 
The  cross-bill  having  been  dismissed,  and  there  being  no 
appeal  from  that  part  of  the  decree,  the  argimient  must  be 
confined  to  the  appellant's  suit.  His  bill  prayed  specific  per* 
formance  of  the  agreement  as  for  valuable  consideration. 
The  respondent  resisted  the  performance  of  the  contract  as 
unreasonable  and  inconsistent  in  its  terms,  and  for  an  inade- 
quate consideration ;  but  especially  as  not  having  been  in- 
tended by  the  parties  to  it  to  be  carried  into  execution. 
Courts  of  Equity  never  lend  their  assistance  to  enforce  spe- 
cific performance  of  contracts  that  are  open  to  all  or  any  of 
these  objections.  It  did  not  occur  to  the  appellant  to  set  up 
this  agreement  in  answer  to  the  respondent's  notice  to  give 
up  possession  of  Lota  some  months  after  P.  W.  Callaghan's 
death,  nor  to  plead  it  to  the  action  of  ejectment.  No  such 
title  was  alleged  by  him  when  he  consented  to  judgment  in 
that  action  in  July,  1888.  It  was  not  until  the  15th  of  Sep- 
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tember  that  he  gaye  the  respondent  notice  of  this  agreement, 
and  in  pursuance  of  that  notice  unadvisedly  filed  his  bill. 
The  respondent's  defence  does  not  require  a  case  of  fraud  to 
be  made  out  against  the  appellant ;  it  is  sufficient  for  his  pur- 
pose that  the  appellant  has  not  shown  a  title  to  the  relief  he 
prajTS.  If  he  has  a  good  contract,  he  may  use  it  to  protect 
himself  at  law ;  but  coming  to  ask  for  the  assistance  of  a 
Court  of  Equity,  he  must  show  that  the  agreement  was 
entered  into  with  a  bond  fide  intention  of  carrying  it  into 
effect;  that  both  parties  contracted  for  the  same 
*  thing,  and  understood  the  effect  of  their  contract.  *  395 
The  reference  to  Persse  y.  Persse^  which  was  the  case 
of  a  contract  executed  and  sought  to  be  set  aside,  is  wholly 
inapplicable. 

All  the  circumstances  attending  this  agreement  show  that 
it  was  made  for  a  temporary  purpose,  and  not  with  the  view 
of  being  certainly  and  at  all  events  carried  into  effect.  The 
appellant  had  been  required  in  the  month  of  September, 
1837,  just  after  his  election  for  Cork,  to  take  the  qualification 
oath,  which  he  accordingly  took  before  the  sheriff,  stating  his 
property  to  be  partly  in  the  county  of  the  city  of  Cork.  It 
is  in  evidence  that  there  were  judgments  to  the  amount  of 
40,000/.  against  him  at  that  time,  besides  about  30,000Z.  to 
which  he  was  liable  for  the  fortunes  of  his  sister  and  two 
younger  brothers,  under  their  father's  will.  It  is  perfectly 
clear  from  his  instructions  to  Mr.  Terry,  as  stated  in  Terry's 
depositions,  that  the  object  of  the  agreement  was  to  have  this 
property  to  serve  for  a  qualification  against  the  threatened 
petition.  Mr.  Terry  prepared  the  proposal  the  very  evening 
of  the  day  that  he  received  the  instructions,  and  the  signa- 
tures were  put  to  it  the  next  day.  The  abandonment  of  the 
petition  could  not  be  known  to  them  till  the  14th,  for  the 
committee  did  not  declare  tiU  the  14th.  If  the  parties  had 
previously  agreed,  as  the  bill  alleges,  and  the  agreement  was 
intended  to  be  permanent,  would  it  not  be  the  obvious  and 
simple  course  to  instruct  Mr.  Terry  to  prepare  a  proper  and 
final  instrument  ?  It  does  not  appear  that  the  appellant  told 
Mr.  Terry  that  there  was  a  previous  verbal  agreement. 

The  terms  of  the  proposal  and  acceptance,  coupled  with 
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the  memoraiidum  annexed,  are  so  inoonsiatent  that  it 

*  896    is  impossible  to  ascertain  the  real  contract  *  between 

the  parties.  The  proposal  and  acceptance  gave  the 
property  rent  free  to  the  appellant  during  his  life  ;  and  being 
worth  8502.  a  year,  it  would  make  a  good  Parliamentary 
qualification  for  Cork.  When  the  appellant  knew  on  the 
15th  that  the  petition  was  abandoned,  there  being  then  no 
occasion  to  use  the  agreement  as  a  qualification,  the  mem6- 
randum  to  pay  the  3502.  rent  ^*  henceforward  "  was  added, 
completely  altering  the  contract ;  and  that  probably  was  the 
intention  of  the  parties. 

The  terms  of  the  agreement,  confined  to  the  proposal  and 
acceptance,  are  so  unreasonable  and  unfair,  even  between 
brothers,  that  a  Court  of  Equity  ought  not  to  decree  a  spe- 
cific performance.  Did  P.  W.  Callaghan  know  that  he  was 
not  only  giving  this  property,  worth  8502.  a  year,  rent  free, 
but  also  free  from  assessments  ?  What  charges  and  liabilities 
were  comprised  in  that  term?  Did  he  understand  that  he 
did  not  only  denude  himself  of  the  property,  but  subjected 
himself  to  all  the  liabilities  implied  in  that  term  ?  Did  he 
know  that  he  was  to  pay  the  head  rent  also,  according  to  this 
contract  ?  Did  he  know  that  the  appellant's  judgment  cred- 
itors might  possess  this  property  as  soon  as  it  was  assigned  to 
the  appellant,  and  turn  out  his  mother  and  sister  and  broth- 
ers and  himself  ?  By  the  conversations  between  P.  W.  Cal- 
laghan and  his  sister  and  two  yoimger  brothers,  deposed  to 
by  them,  to  the  effect  that  P.  W.  Callaghan  wished  ^^  to  give 
back  the  place  "  to  the  appellant,  he  could  not  have  meant 
that  the  appellant  should  take  it  back  without  repaying  the 
6000Z.  which  he  had  paid  the  appellant  for  it. 

The  agreement  was  prepared  by  the  appellant's  solicitor, 
without  any  communication  with  P.  W.  Callaghan, 

*  897  who  adopted  it,  and  signed  his  name  to  it,  *  without 

any  professional  advice  or  explanation,  or  opportunity 
of  considering  the  effect  of  what  he  was  doing.  It  was  con- 
cealed by  the  appellant  for  ten  months  after  his  brother's 
death.  The  terms  of  it  were  so  vague  and  uncertain  that 
the  House  would  have  to  make  an  agreement  if  it  sanctioned 
the  appeal ;  it  was  impossible  that  both  parties  could  have 
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contracted  for  the  same  thing,  or  intended  the  same  effect 
to  their  contract,  or  understood  the  extent  of  it.  Thefie,  and 
also  the  inadeqnaoj  of  the  consideration,  were  snch  objections 
as  would,  taken  singly,  induce  a  Court  of  Equity  to  forbear 
decreeing  specific  performance.  Clowes  y.  Siggiman,  (a) 
Samett  y.  Yielding^  (ii)  Price  y.  Assheton^  (c)  Bamiden  y. 
Stfltan  ;  (c2)  and  the  case  of  Faine  y.  Broumj  cited  in  Bams^ 
den  y.  Sylton ;  Day  y .  Newman^  (e)  stated  correctly  in  the 
argument  in  Mortlock  y.  Buller;(jg')  Underwood  y.  Hitchr 
eoek^  (A)  Pope  y.  Boots^  (f)  Kimberley  y.  Jenmings.  (Te) 

Mr.  Serjeant  Jaekson^  in  reply.  —  Although  the  decree 
dismissing  the  cross-bill  has  not  been  included  in  the  appeal, 
the  House  will  consider  both  the  causes  together.  They 
were  treated  as  one  caufie,  and  deemed  consolidated  from  the 
beginning,  by  counsel  in  the  argument  in  the  Court  below, 
and  by  the  Lord  Chancellor  in  his  judgment.  The  proofs  in 
the  one  were  to  be  read  in  the  other,,  and  both  constituted 
but  one  cause.  Reference  is  made  to  the  cross  cause  in 
the  appellant's  printed  case ;  and  both  bills,  and  *  the  *  898 
answers  to  them,  are  printed  in  the  appendix.  Justice 
cannot  be.  done  without  introducing  into  the  original  cause 
the  appellant's  answer  to  the  cross  caujse.  Unless  the  House 
therefore  considers  both  causes  together,  the  original  cause 
ought  to  be  remitted  to  haye  the  pleadings  amended,  and  to 
incorporate  in  the  appellant's  bill  the  contents  of  his  answer 
to  the  cross-bill,  and  to  put  the  pleadings  in  a  regular  form. 
It  is  some  excuse  for  the  appellant's  bill  that  it  was  an  in* 
junction  bill,  and  therefore  did  not  include  all  the  allegations 
that  could  be  introduced  in  support  of  his  title.  It  will, 
therefore,  be  a  great  hardship  on  the  appellant  to  restrict  him 
to  the  proceedings  properly  belonging  to  the  original  cause. 

As  to  the  charge — abandoned  in  the  Court  below,  but 
renewed  here  by  the  respondent's  counsel  —  that  the  appel* 

(a)  15  Yes,  516,  and  1  Yes.  &  Baa.  524. 

(b)  2  Sch.  &  Lef.  549.  (c)  1  Y.  &  C.  81,  441. 
(d)  2  Ves.  Sen.  804.  (c)  2  Cox,  77. 

(ff)  10  Ves.  800.  (A)  1  Ves.  Sen.  279. 

(0  1  Bro.  P.  C.  870.  (k)  6  Sim.  840. 
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lant  intended  to  make  this  agreement  serve  for  a  temporaiy 
purpose  as  a  Parliamentary  qualification ;  such  an  imputation 
i&  inconsistent  with  the  whole  life  and  character  of  the  appel- 
lant, who  on  that  account  has  a  greater  interest  in  this  appeal 
than  the  mere  value  of  the  property  at  stake.  The  absurdity 
of  the  imputation  is  great,  because  every  one  must  know  that 
a  qualification  acquired  after,  election  cannot  be  used  as  an 
answer  to  a  petition  against  that  election. 

[The  Lord  Chancellor  and  Lord  Brougham.  —  It  is  not 
material  whether  he  could  use  an  after-acquired  qualification 
or  not :  the  question  is,  did  he  suppose  he  could  use  it  ?] 

It  was  in  Mr.  Terry's  evidence  that  he  knew  he  could  not ; 
that  he  conceived  he  had  sufficient  qualification  from 
*899  his  other  properties:  all  who  know  the  *  appellant, 
know  well  that  he  is  not  a  man  who  would  use  a  fraud- 
ulent qualification. 

As  to  the  objections  to  the  agreement  on  the  ground  of  its 
unreasonableness,  it  ought  to  be  remembered  that  P.  W. 
Callaghan  was  most  anxious  to  place  the  appellant,  the  head 
of  the  family,  in  independent  circumstances.  He  was  him- 
self an  unmarried  man,  with  ample  fortune,  and  had  lived 
many  years  free  of  all  expense  at  the  house  at  Lota,  while  it 
was  the  property  of  the  appellant,  and  the  establishment  there 
was  chiefly  supported  by  the  appellant.  There  is  nothing 
unreasonable  in  giving  a  bounty  to  such  a  brother.  The 
assessments,  which  are  said  to  be  so  vague,  are  confined  to 
rates  and  grand  cess,  not  exceeding  101.  a  year.  There  is  no 
obscurity  in  the  terms  of  the  contract,  nor  any  allegation  that 
P.  W.  Callaghan  was  not  competent  to  understand  it.  As 
to  the  want  of  previous  communication  between  Mr.  Terry 
and  P.  W.  Callaghan,  it  would  be  officious  and  improper  and 
impertinent  in  Terry  to  give  or  ask  any  explanation,  knowing 
the  attachment  of  P.  W.  Callaghan  to  the  appellant.  That 
point  was  not  put  in  issue  by  the  pleadings.  There  is  no 
controversy  here  as  to  the  law  on  this  subject ;  the  dispute  is 
as  to  facts.  Sigginsan  v.  Clowes^  and  Clowea  v.  JSiggin%ony 
before  cited,  may  be  relied  on  by  the  appellant.  The  cases 
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lefeired  to  for  the  respondent  are  cases  of  inadequacy  of 
consideration,  which  cannot  be  held  to  apply  to  a  family 
arrangement. 

.  The  Lord  Chancellor  observed  that  the  original  pleadings 
in  the  cause  had  not  been  brought  from  Ireland ;  the  House 
could  not  pronounce  its  judgment  until  they  were  laid  on  the 
table  of  the  House. 

October  6. 

*  Lord  Cottenham.  —  The  property  in  question  in  *  400 
this  case  consists  of  a  mansion-house  and  thirty-five 
acres  of  land,  being  part  of  eighty  acres  held  under  a  lease 
for  lives  renewable  for  ever,  subject  to  a  rent  of  160Z.  and  a 
fine  of  5..  upon  each  renewal.  The  other  forty-five  acres  had 
been  sublet  for  lives  renewable  for  ever,  at  a  nominal  fine,  and 
subject  to  a  rent  of  1601.  In  1884  P.  W.  Callaghan  purchased 
the  whole,  subject  to  this  subleases  of  forty-five  acres,  for 
6000Z. ;  and  the  object  of  the  bill  was  a  specific  performance 
of  an  agreement,  dated  the  14th  of  November,  1887,  for  a 
sublease  of  the  mansion-house  and  thirty-five  acres  to  the 
plaintiff,  for  his  own  life  and  two  other  lives  ;  to  be  free  of  all 
rents  and  assessments  during  his  own  life,  and  subject  to  a 
rent  of  350Z.  during  the  lives  of  the  other  two,  if  they  should 
survive  him. 

This  alleged  agreement  was  in  the  form  of  a  proposal  by  the 
plaintiff,  dated  the  14th  of  November,  1886,  and  an  acceptance 
by  P.  W.  CaUaghan,  dated  the  15th  of  November ;  and  of  the 
latter  date  was  a  memorandum  signed  by  both,  in  these  words, 
—  "  Rent  to  become  due  and  payable  half-yearly,  on  every  1st 
day  of  May  and  the  1st  of  November,  henceforward."  Now  this 
portion  of  the  property  being  about  half  of  the  whole,  may  be 
considered  as  subject  to  about  half  of  the  whole  rent  of  160Z., 
and  was  besides  subject  to  half  of  the  whole  of  the  assessments. 
By  this  agreement,  Patrick,  the  owner,  was,  during  the  whole 
of  the  plaintiff's  life,  to  remain  subject  to  this  rent  and  assess- 
ments, without  receiving  any  rent  in  return ;  so  that  it  was  not 
only  a  present  of  the  property  to  the  plaintiff  as  it  belonged 
to  Patrick,  but  of  the  rent  and  assessments  to  which  it  was 
subject,  and  this,  of  a   residence  and  lands,  upon   which 

[888] 


*400  CASSS  IN  THE  HOUSE  OF  LORDS. 

*  401    Patrick  *  was  himself  liying,  as  he  oontinued  to  do  till 

the  day  of  his  death. 

It  was  so  obviously  impossible  to  support  this  timnsaction  as 
a  purchase  and  sale,  that  the  plaintiff  examined  several  wit- 
nesses to  prove  that  the  owner,  Patrick,  intended  to  make  a 
present  of  the  property  to  his  brother,  the  plaintiff.  It  would 
be  hazardous  to  rely  upon  J;his  evidence,  which  is  not  the 
ground  upon  which  the  bill  seeks  relief ;  but  if  believed,  it 
would  go  far  to  disprove  the  pluntiff 's  title  to  it,  as  Courts  of 
Equity  do  not  decree  specific  performance  of  incomplete  gifts. 
It  is  true  that,  in  general.  Courts  of  Equity  do  not  refuse  their 
assistance  to  a  purchaser,  merely  because  the  price  is  inade- 
quate, but  the  inadequacy  may  be  so  great  as  to  prove  fraud, 
or  that  the  parties  could  not  have  intended  a  contract  of  sale, 
and  such  is  the  present  case  ;  and  the  evidence  in  the  cause 
not  only  proves  that  they  did  not  intend  a  sale,  but  I  think 
proves  what  they  did  intend. 

It  appears  by  an  exhibit  that  the  plaintiff  having  been 
elected  member  of  Parliament  for  Cork,  was  on  the  9th  of 
September,  1887,  called  upon  to  take  the  oath  of  qualification 
before  the  day  prefixed  in  the  writ  of  summons  for  the  meet- 
ing of  Parliament.  Mr.  Terry,  the  solicitor,  proves  that  he 
never  received  instructions  from  Patrick,  but  that  he  received 
instructions  from  the  plaintiff  to  prepare  the  instrument,  dated 
the  14th  of  November,  early  in  October,  who  told  him  that  his 
brother  was  to  give  him  the  house  and  demesne,  and  that  he 
wished  to  have  it  done  in  that  way,  as  it  would  thereafter 
enable  him  to  prove  a  qualification  at  less  expense  without 
the  necessity  of  proving  his  title-deeds  to  other  property ;  and 
accordingly,  we  find  an  instrument  signed,  purporting 

*  402    *  to  entitle  the  plaintiff  to  a  property  exceeding  3002. 

per  annum ;  and  there  cannot  be  a  doubt  but  that  the 
whole  transaction  took  place  in  order  to  afford  evidence  of  the 
plaintiff 's  qualification. 

This  inference  is  attempted  to  be  repelled  by  evidence  that 
the  plaintiff  had  a  qualification  elsewhere  ;  and  that,  although 
a  petition  against  the  plaintiff 's  return  for  Cork  had  been  in 
contemplation,  the  intention  had  been  abandoned,  and  that 
abandonment  made  known  to  the  plaintiff  before  those  docu- 
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meats  of  the  14th  and  15th  of  Ncnrember  were  signed :  this  is 
not  proved,  and  if  it  was,  it  would  be  of  no  avail*  The  plain- 
tiff might  not  have  placed  confidence  in  such  information ; 
the  return  might  have  been  questioned  by  other  parties,  and 
the  plaintiff  might  have  thought  it  advisable  to  be  armed  with 
easy  proof  of  a  qualification,  although  he  had  other  property 
sufficient.  If  the  original  objec^of  those  documents  was  to 
afford  evidence  of  a  qualification,  it  must  be  assumed  that 
such  object  continued  to  operate  at  the  time  of  their  com- 
pletion, there  being  no  proof  of  any  change  of  purpose,  or 
of  any  other  intelligible  ground  for  their  having  been  signed. 

Much  evidence  was  given  of  the  attachment  of  Patrick  for 
the  plaintiff,  to  whom  the  estate  had  originally  belonged,  and 
of  Patrick's  kind  intention  towards  him.  These  fetcts  do  not 
tend  to  displace  the  proposition  that  the  documents  were 
intended  only  as  proof  of  a  qualification ;  and  if  they  prove 
any  thing  applicable  to  the  present  question,  would  only  tend 
to  show  that  the  parties  intended  a  gift,  which  is  not  the 
case  made  by  the  bill,  and  which,  if  it  had  been,  would  not 
have  raised  a  case  in  which  the  Court  could  have  granted 
relief. 

*  Another  objection  was  raised  to  the  specific  per-  *  403 
formance  of  this  alleged  contract,  which  was  founded 
upon  the  uncertainty  introduced  by  the  memorandum  of  the 
15th  of  November,  which  provides  for  the  payment  of  the 
rent  *^  henceforward,"  although  the  proposal  of  the  14th 
November,  accepted  without  qualification  on  the  15th,  pro- 
vided that  no  rent  should  be  paid  during  the  life  of  the  plain- 
tiff. It  was  suggested  that  information  having  been  received 
on  the  evening  of  the  14th  that  the  threatened  petition  against 
the  return  of  the  plaintiff  would  not  be  persevered  in,  the 
necessity  of  showing  a  title  in  the  plaintiff  to  property  of  the 
value  of  300Z.  per  annum  had  ceased,  and  therefore  that 
the  parties  agreed  to  the  immediate  payment  of  rent.  It. 
would  be  very  difficult,  if  there  were  no  other  objection,  to 
reconcile  the  proposal  and  this  memorandum.  The  plaintiff 
asks  to  have  a  lease  according  to  the  proposal,  and  therefore 
^thout  any  obligation  to  pay  rent  during  his  life ;  but  the 
memorandum  provides  that  the  rents  shall  be  payable  half- 
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yearly  *'  henceforward."  If  this  memorandum  is  to  regulate 
the  tenor  of  the  lease,  the  contract,  if  there  were  any,  is  dis- 
ferent  from  that  of  which  the  bill  asks  a  specific  perform- 
ance. 

Many  witnesses  were  examined  to  prove  that  the  plaintiff 
had  discharged  the  expenses  of  the  establishment.  It  is  im- 
possible from  the  evidence  ^  discover  the  terms  upon  which 
the  different  members  of  the  family  were  living  together  in 
the  house ;  but  the  effect  of  the  whole  is,  that  the  same  sys- 
tem was  followed  for  the  years  1835, 1886,  and  1837,  and 
that  no  change  took  place  before  the  signature  of  the  propo- 
sal.and  acceptance  in  November,  1837:  and  no  case  is 
*  404  made  by  the  biU  of  the  plaintiff  having  become  *  en- 
titled to  any  interest  in  the  property  otherwise  than  by 
virtue  of  this  proposal  and  acceptance. 

The  respondent,  it  appears,  filed  a  cross-bill,  but  the  decree 
was  in  the  original  cause  only,  and  that  decree  is  the  only  sub- 
ject of  the  present  appeal.  I  think,  for  the  reasons  before 
given,  that  the  plaintiff,  the  appellant,  has  wholly  failed  to 
make  out  a  title  to  a  decree  for  the  specific  performance  of 
the  agreement,  which  he  states  in  his  bill,  and  that  the  decree 
of  dismissal  was  therefore  correct.  I  therefore  move  your 
Lordships  to  dismiss  this  appeal,  with  costs. 

Lord  Brougham.  —  I  entirely  agree  with  my  noble  and 
learned  friend  in  this  case.  The  more  the  whole  of  the  evi- 
dence in  the  cause  is  considered,  —  I  do  not  go  to  the  evidence 
in  the  cross  cause  at  all,  I  am  supposing  that  not  to  be  here, 
as  indeed  it  is  not ;  and  the  answer  of  the  appellant,  the 
plaintiff,  in  the  original  suit,  —  I  rely  merely  upon  the  evi- 
dence in  the  cause,  and  the  more  that  is  considered  I  am  the 
more  clearly  of  opinion  that  there  is  no  ground  whatever  to 
support  this  bill  for  specific  performance.  It  is  perfectly  clear 
that  there  was  no  consideration  given  for  this  lease  during  the 
life  of  Daniel  CaUaghan ;  he  was  to  have  it  for  his  life  rent 
free,  on  consideration  (which  is  the  only  consideration)  that 
after  his  decease,  for  the  two  other  lives  of  Richard  and  George, 
— his  ybunger  brothers  certainly,  but  apparently  not  much 
younger  than  himself,  —  if  they  should  survive  him,  during 
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tiiieir  liyes,  the  consideration  given  them  is  the  rent  of  the 
value  of  3502. ;  which  is  neither  more  nor  less  than  no  con- 
sideration at  all  for  the  interest  that  he  was  himself  to  have ; 
namely,  his  own  life-interest  in  the  estate. 

*  I  think  there  can  be  no  doubt  what  the  meaning  *  405 
of  this  transaction  was.  I  entirely  agree  with  my 
noble  and  learned  friend,  that  it  begins  and  ends  in  a  quali- 
fication. Much  argument  was  used  at  the  bar,  and  a  great 
deal  is  to  be  found  also  in  the  cases,  and  some  evidence  also, 
to  support  it,  is  given  to  show  that  the  object  was  not  a  qual- 
ification with  a  view  to  that  particular  election,  the  Cork 
election,  which  had  just  taken  place,  and  had  given  rise  to  a 
notice  at  one  time,  and  the  threat  of  a  petition :  that  petition 
was  abandoned  after  or  about  the  time  of  the  transaction  in 
question ;  but  it  appears  to  me  to  be  perfectly  immaterial  in 
the  case  whether  it  was  with  a  view  to  that  election,  or  the 
more  general  objects  to  which  my  noble  and  learned  friend 
has  adverted ;  namely,  that  of  haying  this  kind  of  interest, 
this  lease  without  payment  of  the  rent,  —  a  property  worth 
850{.,  which  would  thereafter  enable  him  to  prove  a  qualifica- 
tion at  less  expense,  without  the  necessity  of  proving  his  title 
to  other  property,  and  taking  over  witnesses  to  prove  it. 
Doubtless  that  was  the  very  object ;  and  the  evidence  shows 
that  his  brother  gave  him  this  property  for  that  purpose,  and 
that  for  that  purpose  he  was  to  use  it,  if  need  be.  Now 
another  part  of  the  evidence  of  Garden  Terry  clearly  shows 
how  they  were  dealing  with  the  property  generally ;  how  the 
family  was  dealing  in  an  amicable  way  for  the  purpose  of 
helping  one  another:  he  says,  in  his  answer  to  the  seventh 
interrogatory,  ^^  I  was  not  aware  that  such  proof  of  a  qualifi- 
cation would  be  attended  with  any  difficulty,"  that  is,  at  the 
time  when  another  qualification  than  this  was  contemplated ; 
^^  for  I  was  satisfied  that  his  brothers  Richard  and  George, 
and  his  sister  Mary,  would  have  released  his  property 
firom  any  claim  updn  *  it,  if  they  thought  that  such  *  406 
release  was  necessary  to  enable  him  to  qualify."  Now 
this  relates  to  other  property,  which  had  descended  to  him 
from  his  father,  and  upon  which  they  had  a  charge  against 

him  to  the  amount  of  12,0002.,  as  is  sworn  to  in  the  depo- 
voIm  Till.  22  [  887  ] 
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sition  of  one  of  the  farothens  Richard ;  not  one  &rthing  of 
which  had  been  paid^  but  only  the  interest  It  does  not 
appear  how  much  Oeoige  had  received  of  the  12,0002. ;  it 
does  not  appear  veiy  exactly  what  his  patrimony  under  his 
father's  will  was ;  but  it  appears  that  though  the  interest  had 
been  kept  down,  at  least  a  oonsiderable  part  of  the  12,0002. 
remained  an  incumbrance  upon  this  property :  and  his  sister 
Mary  swears  that  she  also  had  60002.  charged  upon  his  estate, 
not  a  farthing  of  which  she  had  received :  so  that  there  is  at 
least  20,0002.  or  80,0002.  charged  upon  the  family  estate, 
which  the  brothers  and  the  sister  kindly  and  a£Fectionately, 
and  very  commendaUy  towards  their  brother  Daniel,  were 
willing  to  release  for  the  purpose  of  giving  him  a  qualifica- 
tion. ^  I  was  satisfied,"  says  Mr.  Terry,  ^*  that  Richard  and 
George,  and  his  sister  Mary,  would  have  released  his  prop- 
erty from  any  claim  upon  it,  if  they  thought  that  such  release 
was  necessary  to  enable  him  to  qualify ; "  that  is  to  say,  that 
they  would  have  given  him  but  a  nominal  release,  to  make  it 
dear  that  he  had  a  qualification ;  but  it  is  not  pretended  that 
they  would  have  released  from  20,0002.  to  80,0002.  of  their 
own  patrimony,  and  given  it  up  entirely,  merely  to  give  him 
a  qualification.  It  is  perfectly  clear  that  they  meant  no 
such  thing,  and  that  they  would  never  have  done  any  such 
thing. 

I  think  it  is  perfectly  clear  that  Patrick,  in  this  trans- 
*  407  action,  never  meant  to  do  more  than  give  Daniel  *  this 
qualification ;  for  here  it  is  the  very  sum,  8502.,  some- 
thing more  than  8002.,  leaving  a  margin,  to  make  it  appear 
that  he  was  qualified  to  sit  in  Parliament  for  the  borough. 
Other  grounds  might  have  been  taken,  but  it  appears  per- 
fectly dear  that  there  was  this  ground,  that  there  was  no  sale 
in  this  case,  and  that  no  consideration  was  given  for  it,  and 
that  no  interest  passed  from  Patrick  to  Daniel  in  this  trans- 
action. It  is  very  remarkable,  as  was  indeed  observed  by  the 
Lord  Chancellor  in  giving  his  judgment,  that  though  Mr. 
Terry  was  acting  as  solicitor  for  both  parties  (and  it  is 
stronger  than  my  noble  and  learned  friend  put  it),  no  in- 
structions were  given  by  Patrick,  the  vendor,  or  rather  the 
giver,  for  it  is  a  gift  of  the  life-interest,  but  Mr.  Terry  says 
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that  he  receiyed  instractions  Irom  Daniel,  and  had  no  com-^ 
mnnication  whatever  with  Patrick. 

I  am,  therefore,  my  Lords,  clearly  of  opinion  that  the  bill 
was  properly  dismissed  by  the  Lord  Chancellor ;  and  that  this 
appeal  ought  to  be  dismissed,  atid  with  costs. 

Ordered  that  the  appeal  be  disxnissed,  and  the  decree 
affirmed,  with  cOsts* 


Mm 
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1843. 

Robert  Hennino  Pabb      «••...    .    Appellant, 
Her  Majestt^s  Attobnet-Genebal,  at  the' 

relation  of  the  Hon.  W.  F.  S.  Ponsonby 

and  Others,    Ratepayers  in  the  Borough 

of  Poole 


IlespondentSn 


Municipal  Corporations  Act — JBorough  Fund.     Trust.    Juris-- 

diction,    MuUi/ariousness. 

The  Act  5  &  6  Will.  4,  e.  76,  creates  A  public  trust  of  the  property  of 
municipal  corporations  and  of  the  funds  raised  for  the  purposes  of  the 
Act,  subject,  like  other  property  held  in  trust,  to  the  jurisdiction  of 
the  Court  of  Chancery.' 

Although  the  Act  contains  provisions  for  correcting  abuses  in  respect  of 
the  borough  property,  there  is  nothing  in  it  to  exclude  the  ordinary 
juriBdietion  of  the  Court  of  Chancery  to  prevent  breaches  of  trust. 

HM  accordingly,  by  the  Lords  (affirming  the  judgment  of  the  Court  of 
Chancery),  that  a  bond  given  by  the  town  council  of  a  borough,  to 
secure  compensation  out  of  the  borough  fund  to  an  officer,  for  the 
profits  of  offices,  some  of  which  he  continued  to  hold,  was  a  breach  of 
trust,  and  illegal. 

iiuare,  whether  compensation  can,  under  the  Act,  be  given  for  the  profits 
of  an  office  which  the  officer  voluntarily  resigned. 


*  S6«  Lewin  Trusts  (5Ui  Eng.  ed.),  26. 
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It  is  difficult  to  lay  down  roles  as  to  inaltifariousneBS  applicable  to  all 
cases  ;  but  if  a  case  is  an  entire  case  as  against  one  defendant,  an  ob- 
jection for  multifariousness  cannot  be  made  by  another  defendant,  who 
is  connected  only  with  some  portion  of  the  whole  case.* 

Febroary  17, 18, 1842. 

In  Michaelmas  term,  1837,  her  Majesty's  Attorney-General 
filed  an  information  in  the  Court  of  Chancery,  at  the  relation 
of  the  Hon.  William  Francis  Spencer  Ponsonby,  and  other 
persons,  ratepayers  in  the  borough  of  Poole,  in  the  county  of 
Dorset,  against  the  mayor,  aldermen,  and  burgesses  of  that 
borough,  and  Thomas  Arnold  and  the  appellant,  stating  that 
the  burgesses  and  inhabitants  thereof,  previously  to  the  pass- 
ing of  the  Municipal  Corporations  Reform  Act,  5  &  6 
*410  Will.  4,  c.  76,  were  a  body  corporate  and  *  politic, 
under  the  name  of  ^^the  mayor,  baili&,  burgesses, 
and  commonalty  of  the  town  of  Poole ; "  and  that  since  the 
passing  of  the  said  Act,  the  burgesses  and  inhabitants  were  a 
body  corporate  and  politic,  under  the  name  of  "  the  mayor, 
aldermen,  and  burgesses  of  the  town  and  borough  of 
Poole."  The  information,  after  setting  out  the  58th,  65th, 
and  66th  sections  of  the  said  Act,  (a)  stated  that  in  the  year 

*  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  887,  388. 

(a)  By  sec.  58,  it  is  enacted,  **  that  the  council  of  every  borough,  on 
the  9th  day  of  Norember,  shall  appoint  a  fit  person  not  being  a  member 
of  the  council,  to  be  the  town-clerk  of  such  borough,  who  shall  hold  his 
ofiice  during  pleasure,  and  in  any  borough  may  be  an  attorney,  &c. ;  and 
the  council  of  every  borough  shaU,  in  every  year,  appoint  another  fit  per- 
son, not  being  a  member  of  the  council,  to  be  the  treasurer  of  the  borough, 
and  also  such  other  officers  as  have  been  usually  appointed  in  such 
borough,  or  as  they  shall  think  necessary,  &c. ;  and  may  from  time  to 
time  discontinue  the  appointment  of  such  officers  as  shall  appear  to  them 
not  necessary  to  be  reappointed,  &c. ;  and  in  case  of  a  vacancy  in  any 
such  office  as  aforesaid,  by  death,  resignation,  removal,  or  otherwise,  the 
council  of  such  borough  may  appoint  another  fit  person  in  the  place  of 
the  person  so  making  such  vacancy  ;  provided  that  the  town-clerk  and 
treasurer  shall  not  be  the  same  person.'* 

By  sec.  65,  it  is  enacted,  '*  that  the  council  elected  under  this  Act  in 
any  borough,  shall  have  power  to  remove  from  his  office  every  bailiff, 
treasurer,  or  chamberlain,  and  every  other  ministerial  or  executive  officer 
of  such  borough  and  body  corporate,  who  shall  be  in  office  at  the  time  of 
the  first  election  of  councillors  imder  this  Act :  and  every  such  bailiff, 

[840] 


PABB  i;.  THB  ATTOBKET-OBNEBAL.  *411 

*  1838,  the  appellant  was  elected  by  the  then  corpora-  *  411 
tion  of  the  said  borough  to  the  office  of  town-clerk, 

treasurer,  or  chamberlain,  and  every  other  ministerial  or  executive  officer 
in  such  borough,  shall  continue  to  act  in  the  same  capacity  as  heretofore, 
and  to  execute  all  the  duties  heretofore  belonging  to  his  office,  and  be 
entitled  to  have  the  same  salaries,  fees,  and  emoluments  as  he  would  have 
had  if  this  Act  had  not  passed,  until  he  shall  be  removed  from  his  office, 
and  no  longer,  imless  he  shall  be  reappointed  according  to  the  provisions 
of  this  Act,"  &c. 

By  sec.  66,  it  is  enacted,  **  that  every  officer  of  any  borough  or  county, 
who  shall  be  in  any  office  of  profit  at  the  time  of  the  passing  of  this  Act, 
whose  office  shall  be  abolished,  or  who  shall  be  removed  from  his  office 
under  the  provisions  of  this  Act,  or  who  shall  not  be  reappointed  as 
aforesaid,  shall  be  entitled  to  have  an  adequate  compensation,  to  be 
assessed  by  the  council  and  paid  out  of  the  borough  fund,  for  the  salary, 
fees,  and  emoluments  of  the  office  which  he  shall  so  cease  to  hold,  regard 
being  had  to  the  manner  of  his  appointment  to  the  said  office,  and  his 
term  or  interest  therein,  and  all  other  circumstances  of  the  case  ;  and 
every  person  entitled  to  such  compensation  as  aforesaid,  shall  deliver  to 
the  town-clerk,  or,  in  case  such  person  shall  himself  be  town-clerk,  then 
to  the  treasurer  of  the  borough,  a  statement  under  the  hand  of  such  per- 
son, setting  forth  the  amount  received  by  him  or  his  predecessors  in  every 
year  during  the  period  of  five  years  next  before  the  passing  of  this  Act, 
on  account  of  the  salary,  fees,  emoluments,  profits,  and  perquisites  in 
respect  whereof  he  shall  claim  such  compensation,  distinguishing  the 
office,  place,  situation,  employment,  or  appointment  in  respect  whereof 
the  same  shall  have  been  received,  and  containing  a  declaration  that  the 
same  is  a  true  statement,  according  to  the  best  of  the  knowledge,  infor- 
mation, and  belief  of  such  person,  and  also  setting  forth  the  sum  claimed 
by  him  as  such  compensation  ;  and  the  town-clerk  or  treasurer,  as  the 
case  shall  be,  shall  lay  such  statement  before  the  council,  who  shall  take 
the  same  into  consideration  and  determine  thereon ;  and  immediately 
upon  such  determination  being  made,  the  person  preferring  such  claim,  if 
he  shall  not  himself  be  the  town-clerk,  shall  be  informed  thereof  by 
notice  in  writing  under  the  hand  of  the  town-clerk ;  and  in  case  such 
claim  shall  be  admitted  in  part  and  disallowed  in  part,  such  notice  shall 
specify  the  particulars  in  which  the  same  shall  have  been  admitted  and 
disallowed  respectively  ;  and  in  case  the  person  preferring  such  claim  shall 
think  himself  aggrieved  by  the  determination  of  the  council  thereon,  or 
in  case  one-third  of  the  members  of  the  council  shall  subscribe  a  protest 
against  the  amount  of  compensation  allowed  by  the  determination  of  the 
council,  as  excessive,  it  shall  be  lawful  for  the  person  preferring  such 
claim,  or  any  member  of  the  coimcil  who  shall  subscribe  such  protest,  to 
appeal  to  the  Lords  Commissionen  of  his  Majesty's  Treasury,  who  shall 
thereupon  make  such  order  as  to  them  shall  seem  just ;  and  such  order, 
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*  412  *  and  waa  also  appcmited  dark  of  the  peace  of  the  town 
and  the  county  of  the  town  of  Poole ;  and  he  contin- 
ued to  hold  both  these  offices  until  after  the  passing  of  the 
said  Act :  that  he  was  also  appointed  to,  and  held  at  and  sub- 
sequently to  the  passing  of  the  said  Act,  several  other  offices, 
the  appointment  to  which  did  not  belong  to  the  said  corpora- 
tion ;  viz.,  the  offices  of  clerk  to  the  n^agistrate^)  clerk  to  the 
coroners,  under-sheriff,  clerk  to  the  commissioners  of  land- 
tax  and  assessed  taxes,  solicitor  to  the  overseers  and  board  of 
guardians,  and  clerk  to  the  commissioners  for  lighting  and 
watching  the  said  town :  that  soon  after  the  passing  of  the 
said  Act,  he  resigned,  or  expressed  his  intention  to  resign, 
the  offices  of  town-clerk  and  clerk  of  the  peace,  and  to  retain 
the  office  of  clerk  to  the  magistrates,  the  holding  of  which 
office  and  the  office  of  clerk  of  the  peace,  by  the  same  person, 
being  prohibited  by  the  said  Act ;  the  appellant  being  con- 
fident of  being  appointed  clerk  to  the  new  magistrates  under 

fldgned  by  three  or  more  of  such  horda  Gommisaioners,  shall  be  binding  on 
fill  paxiies  :  provided  always,  that  if  the  oouncil  shall  not  determine  on 
such  claim  within  six  calendar  mouths  after  the  aforesaid  statement  shall 
be  delivered  to  the  town-clerk  or  treasurer,  as  the  case  shall  be,  such 
claim  shall  be  considered  as  admitted  :  provided  also,  that  it  shall  not  be 
lawful  for  any  member  of  the  council  to  subscribe  such  protest  as  afore- 
said, except  within  such  period  of  tix,  calendar  months :  provided  also, 
that  the  person  preferring  such  claim  i  if  any  member  of  the  council  shall 
so  require,  upon  receiving  notice  in  writing  aogned  by  the  town-clerk, 
unless  such  person  shall  himself  be  town*clerk,  in  which  case  no  such 
notice  shall  be  reqidsite,  shall  from  time  to  Idme  attend  at  any  meeting  or 
adjourned  meeting  of  the  council  for  the  investigation  of  aooh  daim,  and 
then  and  there,  upon  bis  oath  or  solemn  affirmation  to  be  taken  or  made 
before  the  mayor,  who  is  hereby  autiioiiaed  to  administer  the  same,  shall 
answer  all  s^ch  questions  as  shall  be  asked  by  any  member  of  the  council 
touching  the  matters  set  forth  in  the  statement  subscribed  by  such  person 
as  aforesaid,  and  produce  all  books,  pi^rs,  and  writings  in  his  possession, 
custody,  or  power,  relating  thereto  i  prorided  also,  that  every  such 
officer  who  shall  be  continued  in  or  reappointed  to  such  office  under  the 
provisions  of  this  Act,  and  who  shall  be  subsequently  removed  from  such 
office  for  any  cause  other  than  such  misconduct  as  would  warrant  removal 
from  any  office  held  during  good  behaviour,  shall  be  entitled  to  compen* 
sation  in  like  manner  as  if  he  had  been  forthwith  removed  under  the 
provisions  of  this  Act,  and  had  not  been  continued  in,  or  reappointed  to, 
such  office." 
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the  said  Act,  and  the  last-mentioned  situation  being  more 
appropriate  to  the  appointment  which  he  held  of  derk  to  the 
guardians  of  the  poor,  and  he  oonceiving  at  the  same  time 
that  it  was  necessary  for  him  to  resign  his  situation  of  town- 
clerk  ;  that  on  or  before  the  1st  of  January,  1886,  the  appel- 
lant resigned  the  office  of  town-clerk,  and  also  the  office  of 
clerk  of  the  peace ;  and  in  consequence  of  such  resignation, 
he  was  not  re-elected  to  the  former,  nor  reappointed  to 
the  latter  office,  but  Thomas  Arnold  was  elected  *  and  *  418 
appointed  to  both  offices,  the  appellant  retaining  the 
office  of  derk  to  the  magistrates  and  the  other  officers  before 
mentioned. 

The  information  then  stated  that  on  the  4th  of  August, 
1886,  a  statement  and  daim  was  delivered  in  to  the  said  cor- 
poration by  the  appellant,  under  the  provisions  of  the  said 
Act  of  Parliament,  for  compensation  for  the  loss  of  the  office 
of  town-derk,  the  only  office  in  respect  of  which  he  was  en- 
titled to  daim  compensation,  and  he  claimed  for  such  com- 
pensation the  sum  of  48352.,  including  in  such  statement  and 
claim  the  profits  derived  from  the  office  of  town-clerk,  clerk 
of  the  peace,  and  all  the  other  offices  before  mentioned,  al- 
though the  same  did  not  appear  by  the  statement :  that  the 
said  claim  was  not  submitted  to  the  town  council  of  the 
borough  until  the  5th  of  October,  1886,  when  a  meeting  was 
held  for  the  purpose  of  taking  the  claim  into  consideration, 
and  one-third  of  the  council  present  at  the  meeting  objected 
to  the  claim  being  received,  on  the  ground  that  the  appellant 
had  voluntarily  resigned  the  office  of  town-derk,  as  well  as 
the  office  of  clerk  of  the  peace :  that  on  the  14th  of  October, 
to  which  day  the  said  meeting  was  adjourned,  the  town  coun* 
cil  again  met  to  consider  the  claim,  and  the  appellant  was 
examined  to  the  accuracy  of  the  accounts  furnished  by  him  in 
support  of  it ;  and  although  the  claim  could  have  been  dis- 
posed of  on  that  day,  and  notwithstanding  that  one-third  of 
the  council  pieeent  protested  against  any  adjournment,  yet 
adjournments  took  place,  first,  to  the  9th,  and  afterwards  to 
the  14th  of  November:  that  on  the  10th  of  October,  1886, 
the  list  of  burgesses  was,  according  to  the  provisions  of  the 
said  Act,  revised  by  the  mayor  of  tixe  borough,  the  appellant 
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acting  as  one  of  his  assessors,  when  about  eighty  per- 
*414    sons,  who  *had  been  frequently  excused  their  rates 

on  the  ground  of  poverty,  were  placed  on  the  roll  of 
burgesses,  their  rates  due  and  in  arrear  having  been  pre* 
viously  paid  up :  that  under  the  provisions  of  the  said  Act, 
the  annual  election  of  town  coimciUors  for  boroughs  takes 
place  on  the  1st  of  November  in  each  year,  and  the  said  meet- 
ing of  the  14th  of  October  was  therefore  adjourned  till  the 
9th  of  November,  when  a  new  town  council  would  necessarily 
have  been  elected  by  the  burgesses,  with  such  addition  of  the 
before  mentioned  eighty  burgesses:  that  a  meeting  of  the 
town  council  took  place  on  the  28d  of  November,  1836,  ac- 
cording to  such  adjournments  as  aforesaid ;  and  at  that  meet- 
ing the  town  council,  adopting  the  appellant's  statements  and 
calculations,  in  which  were  included  the  profits  of  all  the  be- 
fore mentioned  offices,  determined  on  the  claim,  and  awarded 
to  the  appellant  4500Z.  as  compensation,  nominally  for  the 
profits  of  his  office  of  town-clerk,  but  virtually  of  all  the  said 
offices ;  and  determined  that  the  said  sum  should  be  paid  with 
interest,  by  four  annual  instalments,  to  be  secured  by  bond  of 
the  corporation,  according  to  the  provisions  of  the  said  Act : 
and  such  bond,  under  seal  of  the  corporation,  had  subsequentiy 
been  executed. 

The  information  further  stated  that  the  appellant,  having 
voluntarily  resigned  the  office  of  town-clerk,  as  well  as  that 
of  clerk  of  the  peace,  was  not  entitied  to  any  compensation 
whatever  under  the  provisions  of  the  said  Act ;  and  even  if  he 
had  not  voluntarily  resigned  the  said  office,  yet  that  he  was 
only  entitied  to  a  compensation  to  be  calculated  on  the  prof- 
its derived  by  him  from  the  office  of  town-clerk,  and  not  in 
respect  of  the  profits  derived  by  him  from  any  of  the  other 

offices  held  by  him ;  but  the  sum  claimed  by  the  appel- 
*  415    lant  for  compensation,  and  the  sum  *  awarded  to  him 

by  the  town  council,  was  made  up,  not  only  of  the 
profits  derived  by  him  from  the  office  of  town-clerk,  but  also 
of  the  profits  derived  by  him  from  the  office  of  clerk  of  the 
peace,  and  the  said  several  other  offices :  that  the  only  office 
held  by  the  appellant  under  the  corporation,  and  from  which 
he  could  be  removed  by  the  town  council,  was  the  office  of 
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town-clerk,  and  that  was  the  only  office  in  respect  of  which 
he  was  or  conld  be  entitled  to  compensation  under  the  pro- 
yisions  of  the  aforesaid  act :  that  the  appeUant  was  not  re- 
moTed  from  any  of  the  said  offices,  but  voluntarily  resigned 
the  offices  of  town*clerk  and  clerk  of  the  peace:  that  the 
profits  derived  by  him  from  the  office  of  town-clerk  were  of 
inconsiderable  amount  as  compared  with  the  profits  of  the 
other  offices  held  by  him ;  and  if  the  said  compensation  had 
been  calculated,  as  it  ought  to  have  been,  on  the  profits 
derived  from  the  office  of  town-clerk  only,  and  not  on  the 
profits  derived  from  that  office  jointly  with  the  profits  derived 
from  the  other  offices  held  by  him,  such  compensation  would 
have  amounted  to  a  much  less  sum  than  45002.:  that  the 
town  council  had  not  any  power  to  award  compensation  to 
the  appellant  in  respect  of  any  of  the  offices  held  by  him, 
except  the  office  of  town-clerk,  and  that  in  respect  of  that 
office  they  had  not  any  power  to  award  him  any  compensa- 
tion, as  he  was  not  removed  from  the  same,  but  voluntarily 
resigned  it ;  and  the  award  of  any  compensation  in  respect  of 
any  of  the  said  offices  was  illegal ;  that  the  mayor,  aldermen, 
and  burgesses  of  the  said  borough,  acting  in  concert  with  the 
appellant,  and  for  the  purpose  of  paying  the  said  bond,  at  a 
meeting  of  the  town  council  held  on  the  10th  of  December, 
1836,  ordered  that  a  borough  rate  in  the  nature  of  a 
county  rate,  to  the  amount  of  5000Z.,  *  should  be  made  *  416 
and  levied  on  the  inhabitants  of  the  said  borough :  but 
that  complaints  having  been  made  of  the  rate,  the  said  cor- 
poration, on  the  2d  and  3d  days  of  January,  1837,  without, 
however,  rescinding  the  said  order  of  the  10th  of  December, 
1886,  ordered  that  a  sum  of  25002.  should  be  raised  by  a 
borough  rate,  payable  at  four  instalments,  in  the  months  of 
February,  April,  June,  and  August,  then  next  ensuing. 

The  information  charged  that  the  appellant  did  not  in  his 
aforesaid  statement  openly  make  any  claim  for  compensation 
for  the  office  of  derk  of  the  peace,  well  knowing  that  he  had 
actually  and  voltmtarily  resigned  the  same ;  and  also  charged 
that  he  resigned  and  voluntarily  gave  up  the  office  of  town- 
clerk,  and  was  not  by  any  act  of  the  town  council  removed 
from  the  same;  and  that,  not  having  been  so  removed,  he 
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was  not  entitled  to  any  compensation  in  respeot  thereof; 
nevertheless,  that  he  insisted  upon  receiving,  and  the  town 
council  insisted  upon  giving  him  the  said  compensation,  which 
was  calculated  not  alone  upon  the  profits  of  the  office  of  town- 
clerk,  but  also  of  all  the  said  other  offices.  The  information 
then  stated,  that  shortly  after  such  rate  as  aforesaid  had  been 
made,  an  order  was  made  by  the  council  of  the  borough,  on 
one  of  the  parishes  thereof,  and  on  one  Francis  Turner,  an 
inhabitant,  for  the  amount  of  the  rate  claimed  against  him  ; 
and  he  thereupon,  as  well  on  his  own  behalf  as  on  behalf  and 
with  the  concurrence  of  the  relators  and  numerous  other  per- 
sons, inhabitants  and  ratepayers  in  the  borough,  appealed 
against  such  rate,  and  the  appeal  came  to  be  heard  before 
the  recorder  of  the  borough ;  and  the  hearing  of  the  appeal 
being  objected  to  on  the  part  of  the  respondents  thereto,  on 

the  ground  of  a  defect  in  the  notice,  the  recorder  held 
*  417    the  notice  defective,  and  refused  to  *  hear  the  appeal ; 

and  an  application  to  the  Court  of  Queen's  Bench  for 
a  mandamut  to  the  recorder  to  hear  it  having  been  refused, 
the  inhabitants  and  ratepayers  of  the  borough  had  not  then 
any  remedy  whatsoever  at  law  against  the  said  rate,  not  hav* 
ing  any  means  of  appealing  therefrom,  nor  beii^  able  to  try 
the  validily  thereof  by  replevy,  as  the  rate  was  also  for  other 
purposes  besides  the  said  compensation ;  and  the  compensa- 
tion not  having  been,  by  reason  of  the  fraudulent  adjourn- 
ments and  alteration  in  the  constitution  of  the  town  council, 
protested  against  by  one-third  of  the  town  council,  no  appeal 
lay  to  the  Lords  Commissioners  of  the  Treasury,  according  to 
the  provisions  of  the  said  Act.  The  information  further* 
stated  that  the  mayor,  aldermen,  and  buigesses  of  the  said 
borough  caused  two  instalments  of  the  said  rate  to  be  levied, 
and  threatened  and  intended  to  enforce  the  payment  of  the 
whole  of  the  compensation,  and  to  apply  the  rate,  or  so  much 
thereof  as  should  be  collected,  in  satisfaction  of  the  principal 
money  and  interest  secured  by  the  bond  to  the  appellant,  and 
to  make  and  enforce  another  rate  or  rates,  if  required,  for 
pajrment  of  the  residue  of  the  said  principal  and  interest ;  or 
else  to  borrow,  on  the  security  of  the  rates  to  be  made  on  the 
inhabitants,  sufficient  money  to  pay  off  and  dischaige  the  said 
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bond :  and  that  the  appellant  not  only  claimecl  the  said  com* 
pensation,  and  insisted  on  the  yaliditj  of  the  bond  for  seour^ 
ing  it,  but  that  he  threatened  and  intended,  unless  restrained 
by  injunotioni  to  institute  proceedings  against  the  said  mayor, 
&c.,  for  compelling  payment  of  the  bond,  and  to  assign  it  to 
some  person  for  valuable  consideration,  in  order  that  such 
person  might  reoover  the  money  thereby  secured ;  and 
the  said  mayor,  &c.,  *  threatened  and  intended  to  pay  *  418 
the  said  bond,  and  to  apply  the  corporation  funds  for 
that  purpose. 

The  information  prayed  that  it  might  be  declared  that  the 
appellant,  haying  voluntarily  resigned  the  office  of  town*clerk, 
was  not  entitled,  under  the  said  Act,  to  any  compensation 
whatsoever  in  respect  of  such  office,  or  the  loss  thereof,  and 
that  the  town  council  of  the  borough  had  not  any  right  or 
authority,  under  the  said  Act,  to  awf^  to  him  any  compensa<- 
tion  whatsoever  in  respect  thereof;  but  in  case  it  should  appear, 
or  the  Court  should  be  of  opinion,  that  he  did  not  voluntarily 
resign  the  office  of  town-clerk,  but  was  removed  therefrom 
by  the  corporation,  then  that  it  might  be  declared  that,  accord- 
ing to  the  true  construction  of  the  said  Act,  by  virtue  of  the 
provisions  therein  contained,  the  appellant  was  only  entitled 
to  compensation  for  the  office  of  town^derk  only,  and  not 
entitled  to  any  compensation  in  respect  of  the  several  other 
offices  held  by  him  as  aforesaid,  or  any  of  them ;  and  that 
the  corporation  or  town  council  had  not  any  right  or  author- 
ity under  the  said  Act  or  the  provisions  therein  contained,  to 
make  or  award  to  the  appellant,  any  compensation  in  respect 
of  the  last  mentioned  offices,  or  any  of  them :  and  that  it 
might  be  also  declared  that  the  said  sum  of  4500/.  having 
been  awarde4  to  the  appellant,  in  respect  not  only  of  the 
office  of  town-clerk,  but  also  of  the  several  other  offices  held 
by  him,  the  award  of  such  compensation  was  improper  and 
illegal,  and  contrary  to  the  provisions  of  the  said  Act,  and 
not  in  any  manner  binding  on  the  inhabitants  and  ratepayers 
of  the  said  borough :  and  that  it  might  be  further  declared 
that  the  said  bond  was,  under-  the  circumstances,  fraudulent 
and  void ;  and  that  the  same  might  be  decreed  to  be 
*  delivered  up  to  be  cancelled,  or  else  to  stand  and  be   *  419 
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a  security  only  for  the  compensation  (if  any)  to  which 
the  appellant  might  be  entitled  in  respect  of  the  office  of 
town-clerk :  and,  if  necessary,  that  it  might  be  referred  to 
the  Master  to  inquire  and  certify  what  compensation  (if  any) 
the  appellant  was  entitled  to  under  the  provisions  of  the  said 
Act,  in  respect  of  the  office  of  town-clerk  ;  and  that  on  pay- 
ment of  what  the  Master  should  certify  to  be  the  amount  of 
such  compensation,  the  appellant  might  be  decreed  to  deliver 
up  the  said  bond  to  be  cancelled  :  and  that  in  the  mean  time 
the  appellant  might  be  restrained  by  injunction  from  demand- 
ing or  receiving  from  the  said  mayor,  aldermen,  and  bur- 
gesses, and  they  might  be  restrained  from  paying  to  him  the 
said  sum  of  45002.,  or  any  part  thereof :  and  that  the  appel- 
lant might  in  like  manner  be  restrained  from  commencing 
any  action  or  other  proceedings  against  the  said  mayor,  &c., 
upon  the  said  bond,  or  from  assigning  the  same. 

The  appellant  demurred  to  the  information,  for  want  of 
equity,  for  multifariousness,  and  also  for  want  of  parties, 
inasmuch  as  the  persons  who  had  paid  the  instalments  of  the 
rate  alleged  by  the  information  to  have  been  levied  by  the 
corporation,  were  not  made  parties.  The  corporation  and 
Thomas  Arnold  also  demurred  jointly,  for  want  of  jurisdic- 
tion and  want  of  parties.  Both  demurrers  came  to  be  aigued 
before  the  Master  of  the  Rolls ;  and  they  were  allowed  by 
his  Lordship's  orders,  dated  the  14th  of  December,  1888.  (a) 

The  Attorney-General  appealed  to  the  Lord  Chancellor. 
His  Lordship  heard  the  demurrers  argued  for  several 
*  420  days  in  January,  1838,  and  by  his  judgment,  *  on  the 
7th  of  November,  1838,  declared  them  bad  on  all  the 
grounds  except  for  want  of  parties ;  and  his  Lordship  allowed 
them  on  that  ground  alone,  but  gave  the  relators  leave  to 
amend,  (i) 

The  information  was  accordingly  amended  by  therein  stat- 
ing that  the  rates  due  from  several  of  the  eighty  persons 
mentioned  As  having  been  placed  upon  the  roll  of  burgesses, 
were,  previously  to  the  revision  of  the  burgess  list,  paid  or 

(a)  2  Keen,  190. 

(h)  4  My.  &  Cr.  17;  see  p.  88. 
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tendered  to  the  oveiBeers  by  the  confidential  clerk  of  the 
appellant,  with  his  knowledge  and  authority ;  and  that  the 
appellant  afterwards  gave  to  one  of  snch  eighty  persons  a 
written  indemnity  or  guaranty  against  any  rates  and  taxes  he 
might  be  called  upon  to  pay  in  consequence  of  becoming  a 
voter :  that  at  the  election  for  new  town  councillors,  which 
took  place  on  the  1st  of  November,  1886,  the  appellant  was 
active  on  behalf  of  the  candidates  who  afterwards  voted  for 
the  compensation,  and  he  employed  and  paid,  out  of  his  own 
moneys,  clerks  and  other  persons  to  assist  in  their  election. 
The  information  was  further  amended  by  striking  out  the 
statements  as  to  the  illegality  of  the  rate,  and  the  charges 
that  the  instalments  of  the  rate,  which  had  been  paid,  had 
been  paid  under  protest,  and  that  the  amount  ought  to  be 
returned  to  those  who  had  paid  the  same ;  and  by  striking 
out  of  the  prayer  so  much  thereof  as  prayed  relief  consequent 
upon  such  statement  and  charge,  (a) 

To  the  amended  information  the  appellant  demurred  for 
want  of  equity.     This  demurrer  came  to  be  argued 
before  the  Master  of  the  Rolls  on  the  7th  of  ♦  Feb-    ♦  421 
ruary,  1839,  and  was  overruled  by  his  Lordship's  order 
of  that  date. 

Against  this  order,  and  the  Lord  Chancellor's  order  of  the 
7th  of  November,  1838,  the  appellant  appealed  to  this  House. 

Mr.  BetJiell  and  Mr.  James  Russell^  for  the  appellant.  — 
The  amendments  introduced  in  the  information  went  far 
beyond  the  leave  given  by  the  Lord  Chancellor.  (5)  Listead 
of  adding  the  necessary  parties,  the  Attorney-General  struck 
out  the  all^ations  relating  to  the  rate,  and  introduced  a  new 
charge  wholly  unconnected  with  the  defect  of  parties.  There 
was  no  discussion  on  that  point,  nor  indeed  any  argument 
before  the  Master  of  the  Rolls  on  the  demurrer  to  the 
amended  information ;  his  Lordship  having,  upon  the  open- 
ing of  the  case  for  the  demurring  party,  intimated  that  he 

(a)  The  passages  struck  oat,  on  amendment,  are  not  inserted  in  the 
aboTe  statement  of  the  information, 
(ft)  4  My.  &  Cr.  83. 
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did  not  conceive  he  had  any  discretion  after  the  decision  by 
the  Lotd  Chancellor,  overruling  the  demurrers  to  the  original 
information  on  all  the  grounds  except  for  want  of  parties. 

The  propositions  which  the  appellant  has  now  to  support 
are  these :  1st.  That  neither  the  original  nor  amended  infot^ 
mation  states  a  case,  according  to  which  a  Court  of  Ek^nity 
would  have  jurisdiction  as  to  the  matters  referred  to,  or  a 
case  according  to  which  the  informant  would  be  entitled  to 
any  relief  if  the  Court  had  jurisdiction  in  the  matter.  2d. 
That  the  appellant  not  having  been  reappointed  to  the  office 
of  town-clerk,  was  entitled  to  compensation  under  the  pro- 
visions of  the  Act  5  &  6  Will.  4,  c.  76,  and  that  the  Act  em- 
powered the  town-council  to  determine  the  amount  of 

*  422    compensation  ;  and  no  sufficient  ground  is  *  stated  for 

impeaching  their  determination,  if  it  could  be  ques- 
tioned at  all  in  a  Court  of  Equity.  And,  8d.  That  the  in-* 
formation  was  multifarious,  having  been  exhibited  against  the 
corporation  and  the  appellant  for  several  and  distinct  matters 
not  depending  on  each  other,  and  in  some  of  which  the  appel- 
lant was  not  in  any  manner  concerned ;  and  for  that  reason 
the  Lord  Chancellor  should,  as  the  Master  of  the  Rolls 
did,  (a)  dismiss  the  original  information. 

The  portions  of  the  Act  5  &  6  Will.  4,  o.  76,  material  for 
consideration  in  the  discussion  of  these  propositions,  are  the 
58th,  65th,  66th,  67th,  and  92d  sections.  It  is  clear  on  the 
true  construction  of  the  66th  section  that  the  Court  of  Chan- 
cery was  not  intended  to  have  any  jurisdiction  over  the  mat- 
ters complained  of  in  the  information,  as  against  the  appellant : 
that  the  town  council  were  to  hear  and  determine  the  question 
of  compensation ;  and  that  their  determination  was  subject  to 
appeal  only  to  the  Lords  of  the  Treasury.  The  question  then 
is,  whether  the  Act  of  Parliament  has  not  provided  a  juris- 
diction exclusive  of  all  other  jurisdictions  ?  The  Lord  Chan- 
cellor conceived  that  the  Act  had  created  a  trust  of  the 
borough  fund,  which  therefore  was  a  fit  subject  for  the  pro^ 
tection  of  the  Court  of  Equity ;  and  his  Lordship,  in  deliver- 
ing that  opinion,  relied  on  his  own  judgment,  ooncurring  in 

f     (a)  2  Keen,  100. 
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that  point  with  the  Master  of  the  RoUb  in  the  case  of  The 
AUomey^Q-eneral  v.  AipinaU*  (a) 

The  grounds  on  which  the  Act  is  there  said  to  create  a 
trust  of  the  borough  fund  are,  that  that  fund  is  appropriated 
to  public  purposes,  and  therefore  a  charitable  trust  is  created ; 
and  over  all  charitable  trusts  the  Court  of  Chancery 
has,  and  is  bound  to  *  exercise,  jurisdiction.  That  is  *  423 
the  process  of  reasoning  in  the  Lord  Chancellor's  judg** 
ment  in  Ths  Attomey^Q-eneral  y.  Aynnall.  If  it  shall  be 
finally  decided  that  a  trust  of  the  borough  fund  has  been 
created,  calling  for  the  interposition  of  the  Court  of  Chancery, 
the  result  will  be  that  that  Court  will  be  bound  to  interfere 
with  eveiy  payment  out  of  that  fund,  eyen  the  salary  of  the 
mayor  and  of  other  officers,  and  the  expenses  of  making  and 
revising  the  burgess  lists ;  the  powers  of  the  Court  must,  in 
fiEU^t,  be  exercised  in  a  manner  different  from  the  usual  exer- 
cise of  them  in  the  administration  of  truats.  But  there  is  not 
any  general  jurisdiction  in  the  Court  of  Chancery  to  prevent 
injustice :  one  of  its  own  doctrines  ia,  that  its  poweis  are 
limited  to  trusts,  as  described  in  the  Statute  of  Elizabeth,  (i) 
WtUiams  v.  Kershaw,  (<?)  Mlis  v.  Selby.  (rf)  Where  a  right 
is  created  by  statute,  and  a  special  jurisdiction  is  at  the  same 
time  created  for  ascertaining  and  enforcing  it,  the  adjudication 
of  the  right  must  fedl  within  the  jurisdiction  so  created,  and 
be  confined  to  that  particular  mode  of  enforcing  the  right,  in 
exclusion  of  every  other  jurisdiction.  The  jurisdiction  cre- 
ated is  not  cumulative,  except  where  the  right  existed  before, 
in  which  Case  the  ordinary  jurisdiction  is  not  ousted,  except 
by  express  words  of  exclusion  in  the  Act,  or  necessary  impli- 
cation. Chriffith  V.  Appriee,  (e)  Rex  v.  Bohin%on,  (jg/)  Cotes 
V.  Knight,  (A)  Beckford  v.  Sood.  (i)  The  jurisdiction  of 
the  Court  of  Chanceiy  is  resorted  to  in  this  case  on  the 
ground  that  the  particular  jurisdictions  created  by  the  66th 
section  of  the  statute  are  unable  to  redress   the    alleged 

(a)  2  My.  &  Cr.  623,  and  1  Keen,  689. 

(6)  48  Eliz.  c.  4.  (c)  5  CL  &  Fin.  Ill  (note). 

{d)  7  Sim.  352;  1  My.  &  Cr.  286.  (e)  Gro.  Eliz.  .104. 

(g)  2  Burr.  800.  (A)  3  T.  R.  442. 

(0  7  T.  E.  620. 
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^424  *  wrong;  and  the  case  oi  The  Attorney- General  v. 
Brown  (a)  is  referred  to.  But  here  the  acts  com- 
plained of  fall  precisely  within  the  particular  jiirisdictions 
provided  by  the  statute,  which  therefore  exclude  the  ordinary 
jurisdiction.  The  mischievous  consequences  that  will  arise 
from  assuming  the  ordinary  jurisdiction  of  the  Court  of 
Chancery  to  be  applicable  to  this  case,  will  be  to  embarrass 
that  Court  with  the  perpetual  squabbles  of  different  political 
parties  succeeding  each  other;  one  party  applying  to  the 
Court  to  set  aside  what  the  other  party  had  done  in  respect 
of  the  application  of  the  borough  fund :  so  that  in  inquiring, 
according  to  the  principles  of  that  Court,  into  instances  of 
abuse,  circumstances  of  conduct  must  be  investigated,  as  in 
cases  of  charity,  and  party  controversies  will,  therefore,  come 
to  be  judged  of;  the  individual  who  must  institute  such 
inquiries  being,  in  addition,  a  political  officer  of  the  Crown, 
subject  to  party  influences,  and  who  may,  at  any  time,  have 
a  successor  in  office,  who,  acting  under  similar  influences,  will 
be  led  to  discontinue  investigations  entered  on  by  his  prede- 
cessor. The  Court  will,  in  fact,  be  an  arena  for  political  dis- 
cussion. 

As  to  the  appellant's  right  to  compensation,  the  Master 
of  the  Bolls  was  of  opinion  that,  although  he  might  have 
resigned,  still  his  case  fell  within  the  special  jurisdiction  pro- 
vided by  the  66th  section,  taken  in  connection  with  the  pro- 
visions of  the  58th  and  65th  sections.  The  Lord  Chancellor 
thought  otherwise,  and  that  by  the  words  *^  or  who  shall  not 
be  reappointed  as  aforesaid,"  in  the  66th  section,  was  intended 
a  class  of  officers  distinct  from  those  whose  offices 
*425  should  be  abolished,  or  who  should  have  been  *  re- 
moved ;  and  that  the  words  *^  as  aforesaid "  had  the 
effect  of  limiting  the  class  of  officers  to  those  comprehended 
in  the  58th  section,  that  is,  annual  officers  not  reappointed. 
But  these  words  are  to  be  taken  in  connection  with  the  mode 
of  appointment,  and  do  not  limit  the  class ;  they  refer  to 
and  mean  those  who  shall  not  be  reappointed  according  to  the 
provisions  of  the  Act ;  otherwise  their  meaning  is  not  limited, 

(a)  1  Swanst.  268. 
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and  they  exclude  persons  who  could  have  no  title  to  compen- 
sation. 

[The  Lord  Chanceux)R.  —  If  a  person  voluntarily  resigns, 
how  can  it  be  said  that  he  is  removed  ?  ] 

Because  he  is  not  reappointed. 

[Lord  Chancellob.  —  That  word  implies  a  continuance  in 
the  office  up  to  the  time  when  the  office  expires.  How  can 
it  be  applied  to  a  person  who  resigns  ?  ] 

Nothing  can  be  inferred  from  the  resignation  of  the  appel- 
lant, because  that  arose  from  necessity.  The  legislature  did 
not  intend  it  should  be  compulsory  on  officers  to  continue 
under  the  new  state  of  things ;  but  it  intended  that  they 
should  resign  if  they  thought  fit,  and  there  are  words  in  the 
Act  answering  to  that  intention.  The  appellant  might  cer- 
tainly have  held  the  office  of  town-clerk  a  few  days  longer ; 
but  as  he  held  several  offices  which  were  declared  to  be  incom- 
patible with  each  other,  he  was  forced  by  the  Act  to  elect 
between  them  sooner  or  later.  The  appellant  does  not  come 
within  the  description  of  officers  removed,  or  whose  offices 
were  abolished,  but  he  continues  in  office  till  he  is  forced  to 
resign ;  he  is  not  reappointed,  and  in  that  view  he  cannot 
come  within  the  description  of  officers  removed.  The  Lords 
of  the  Treasury,  and  the  Court  of  Queen's  Bench,  both  con- 
sidered, in  the  case  of  the  common-clerk  of  Shrews- 
bury, (a)  *  that  all  the  offices  dependent  on  that  of  *  426 
town-clerk  should  be  included  in  the  estimate  of  com- 
pensation, and  the  same  appears  from  the  Treasury  minute 
given  in  a  note  to  the  case  of  The  Qmen  v.  2%0  Lords  of  the 
TrecLmiry^  in  the  matter  of  TibbiUs.(V)  The  present  is  a 
claim  with  reference  to  a  variety  of  offices  depending  on  the 
office  of  town-clerk.  That  fact  appears  upon  the  information, 
which  sets  out  an  examination  of  the  appellant  before  a  com- 

(a)  The  Qneen  v.  The  Lords  of  the  Treasury,  in  the  matter  of  Lox- 
dale  ;  10  Ad.  &  El.  179. 
Q)  10  Ad.  &  El.  875. 
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mittee  of  the  House  of  Commons.  He  brought  in  a  claim 
for  the  office  of  town-clerk,  including  in  his  claim  other  offices 
which  he  was  obliged  to  resign  as  incompatible  with  offices 
which  he  retained.  If  the  claim  were  false  in  amount,  it 
would  in  the  language  of  the  statute  be  only  excessive,  and 
that  excess  might  be  corrected  by  the  special  jurisdiction  pro- 
vided by  the  Act  for  that  purpose.  The  Treasury  minute 
before  referred  to  states  that,  by  the  provisions  of  the  Act, 
compensation  was  to  be  made  to  all  corporate  officers  whose 
offices  should  be  abolished,  or  who  should  be  removed  from 
office  under  thp  Act,  or  who  should  not  be  reappointed :  and 
in  fixing  the  amount  of  compensation,  not  only  the  salary  and 
just  emoluments  of  town-clerk  were  to  be  taken  into  con- 
sideration, but  also  the  profits  of  the  legal  business  executed 
by  him  in  his  official  capacity,  and  the  just  emoluments  of  other 
corporate  appointments  held  by  him  in  conjunction  with  the 
office  of  town-clerk. 

[The  Lord  Chancellor.  —  That  is  in  pursuance  of  an 
iindertaking  given  by  Lord  Melbourne  in  this  House  on  the 
discussions  on  the  bill :  but  the  compensation  was  to 
*  427  be  made  for  offices  corporate  usually  held  *  with  the 
office  of  town-clerk,  and  then  only  in  eases  where  the 
offices  were  abolished  or  the  officer  removed ;  not  where 
the  officer  resigned.  The  information  states  *^  that  in  conse- 
quence of  such  resignation  the  appellant  was  not  re-elected ; 
that  he  resigned  on  or  before  the  day  of  election,  and  then 
Mr,  Arnold  was  elected."  Therefore  the  resignation  must 
have  preceded  the  election.] 

Whether  the  appellant  resigned  or  not,  the  town  council 
were  bound  to  elect  a  town-clerk.  The  appellant  was  out  of 
office  by  the  operation  of  the  Act.  The  town  council  did  not 
reappoint  or  offer  to  reappoint  him,  and  the  proper  construc- 
tion of  their  act  is  that  they  removed  him. 

[The  Lord  Chancellor.  —  The  reasons  of  his  resignation 
are  stated  in  the  information ;  and  not  being  denied,  must  be 
taken  to  be  true.    The  information  states  that  he  resigned 
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the  offices  of  town-clerk  and  of  clerk  of  the  peace,  because 
he  conceived  them  to  be  incompatible^  according  to  the  Act, 
with  other  offices  which  he  held  and  desired  to  retain.] 

The  appellant  held  other  offices  with  the  office  of  town- 
clerk,  which  the  Act  of  Parliament  made  incompatible,  and 
he  resigned  some  of  them  rather  than  be  turned  out :  then 
was  he  not  removed  by  the  operation  of  the  Act  ?  The  office 
of  town-clerk  was  vacated  to  give  the  town  council  the  power 
of  doing  what  the  Act  required.  The  proper  interpretation  of 
the  66th  section  would  be  to  comprehend  the  appellant's  case 
within  its  terms,  as  the  Master  of  the  Bolls  did,  and  allow 
corporate  officers,  who  held  their  offices  up  to  the  new  state 
of  things,  and  were  then  forced  to  resign  by  the  operation  of 
the  Act,  to  fall  within  the  class  of  officers  which  the  Act 
declared  entitled  to  compensation.  Although  the  ap- 
pellant's *  claim  was  certainly  for  compensation  for  all  *  428 
the  offices  held  by  him,  and  for  loss  of  which  he  was 
entitled  to  compensation :  The  Queen  v.  The  Mayor  of  Bridae- 
water ^  (a)  The  QiAeen  v.  The  Mayor  of  Norwich ;  (i)  in  form 
it  was  a  claim  only  in  respect  of  one  office,  which  is,  within 
the  special  jurisdiction  given  by  the  Act,  entitled  to  compen- 
sation. It  is  objected  that  the  profits  derived  from'  other 
offices,  not  held  of  the  corporation,  and  some  of  which  are 
still  held  by  the  appellant,  were  included  in  the  claim  :  that 
did  not  appear  by  the  claim.  Another  objection  was  that  the 
appellant  claimed  too  much,  and  gave  an  exaggerated  state- 
ment of  his  profits ;  that  could  be  inquired  into  by  the  town 
council,  and  corrected  under  the  special  jurisdiction  given 
them  by  the  66th  section,  which  gave  the  same  jurisdiction 
to  the  Lords  of  the  Treasury  on  appeal,  in  case  the  town 
council  awarded  an  excess  of  compensation.  The  appellant 
had  a  colourable  legal  title  to  compensation  under  the  Act, 
without  fraud,  and  in  that  case  the  Court  of  Chancery  had 
no  jurisdiction.  The  appellant  laid  his  statement  and  claim 
before  the  town  council,  who  inquired  into  it  and  allowed  the 
compensation,  proceeding  according  to  the  special  powers  given 

(a)  6  Ad.  &  El.  380.  (6)  8  Ad.  &  El.  639. 
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bj  the  Act  of  Parliament.  There  is  no  suggestion  in  the  infor- 
mation of  any  fraud  or  misconduct  in  which  the  Court  of 
Chancery  could  exercise  its  jurisdiction. 

The  appellant's  demurrer  in  the  Court  below  was  founded, 
not  only  on  the  want  of  jurisdiction,  but  also  on  the  multi- 
farious character  of  the  information,  uniting  together  matters 
of  a  different  nature,  and  contemplating  two  distinct  objects 

and  remedies ;  one  affecting  the  personal  rights  of  the 
*  429    appellant,  the  *  other  seeking  relief  to  the  inhabitants 

of  the  borough  against  a  rate  alleged  to  have  been  im- 
properly made  and  levied.  There  is  no  privity  between  the 
appellant  and  inhabitants,  and  no  connection  between  the 
appellant's  claim  on  the  borough  fund  and  the  inhabitants' 
right  to  have  the  rate  quashed,  and  the  moneys  paid  by  them 
repaid.  It  is  true  those  moneys  have  been  paid  into  the  gene- 
ral fund  of  the  borough,  and  therefore  subject  to  the  payment 
of  the  appellant's  bond  ;  but  if  the  Attorney-General  filed  an 
information  to  reform  or  recall  the  rate,  suggesting  that  it  had 
been  made  for  an  unlawful  purpose,  a  person  who  had  only  a 
claim  on  the  borough  fund  would  not  be  a  proper  party  to 
that  suit.  It  is  clear  that  this  information  is  severable  into 
two  distinct  suits,  to  be  supported  on  different  principles ;  to 
one  of  which  the  appellant  might  be  a  proper  party,  but  not 
to  the  other. 

[The  Lord  Chancellor.  —  The  information  states  that  the 
rate  was  made  to  provide  for  the  payment  of  the  bond ;  and  one 
part  of  it  seeks  to  restrain  the  corporation  from  enforcing  the 
rate,  and  the  other  part  seeks  to  restrain  them  from  paying 
the  bond  out  of  the  borough  fund.] 

All  the  statements  and  charges  in  the  information  in  respect 
of  the  rate  may  stand  without  the  appellant  being  a  party ;  and 
all  the  charges  respecting  the  bond  may  stand  against  him  with- 
out the  corporation.  The  late  Lord  Chancellor,  in  his  judg- 
ment in  the  Court  below  on  this  objection  to  the  information, 
says,  **  If  Mr.  Parr  had  nothing  to  do  with  some  part  of  the 
case,  he  could  not,  I  apprehend,  complain.  If  it  were  com- 
petent for  him  to  do  so  in  such  a  case,  there  might,  in  many 
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instances,  be  a  denial  of  justice :  the  case  against  one 
defendant  may  be  so  entire  as  to  be  *  incapable  of  being  ♦  480 
prosecuted  in  several  suits,  and  yet  some  other  defend- 
ant might  be  a  necessary  party  to  some  portion  only  of  the 
case  stated  ."(^)  -^^^  ^^^^  ^^  Lordship  refers  to  the  case 
of  Turner  v.  RobvMcn.  (V)  There  is  no  similitude  between 
the  present  case  and  Turner  y.  Robinson^  or  the  other  case 
relied  on  in  the  Court  below,  The  Attorney- General  y.  Cror 
doeky  (<?)  further  than  that  there  were  in  all  of  them  demurrers 
for  multifariousness  :  neither  these  cases,  nor  the  reasoning  of 
his  Lordship,  answer  the  appellant's  objection  to  this  infor- 
mation. If  the  case  made  by  the  information  against  him  was 
an  integral  part  of  an  entire  case,  he  could  not  complain  of 
being  made  a  party ;  but  if  the  information  joins  together 
matters  in  which  he  has  no  interest,  it  must  be  held  to  be 
multifarious.  The  best  test  of  multifariousness  is  that  the 
information  may  be  severed  irtto  two  distinct  suits ;  one  for 
relief  against  the  rate,  the  other  for  relief  against  the  bond. 
The  appellant  had  nothing  to  do  with  the  rate ;  the  validity 
of  it  could  not  be  tried  in  the  Court  of  Chancery,  there  being 
no  fraud ;  it  was  purely  a  question  of  law.  The  appellant 
has  no  lien  on  the  rate ;  his  bond  is  payable  out  of  the 
borough  fund,  and  it  is  immaterial  to  him  whether  the  rate  is 
valid  or  not. 

The  Solicitor- General  (Sir  W.  Follett)  and  Mr.  Pemberton 
appeared  for  the  respondents,  but  were  not  called  on.  (c2) 

(a)  4  My.  &  Cr.  81.  (&)  1  Sim.  &  Stu.  813. 

(c)  3  My.  &  Cr.  86. 

(d)  The  following  were  the  reasons  annexed  to  the  respondents' 
printed  case,  and  sabscribed  by  Mr,  Pemberton  and  Mr.  B.  S,  Follett:  — 

Because,  by  the  effect  of  the  Act  5  &  6  Will.  4,  c.  76,  the  property  of 
municipal  corporations,  and  the  funds  to  be  raised  for  the  purposes  of  the 
Act,  are  Inade  subject  to  trusts  ;  and  are  liable,  therefore,  like  all  other 
trust  property,  to  the  jurisdiction  of  the  Court  of  Chancery,  unless  such 
jurisdiction  be  excluded  by  the  terms  of  the  Act. 

Because  there  is  nothing  in  the  Act  'of  5  &  6  Will  4,  c.  76,  which,  ac- 
cording to  the  proper  construction  of  its  provisions,  operates  to  take 
away  this  jurisdiction  of  the  Court  of  Chancery  in  the  present  case. 

Because  the  payment  of  the  compensation  secured  by  the  said  bond  to 
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♦481  *The  Lord  Chancellor  (Lord  Lyndhurst).  —  I  be- 
Keve,  Mr.  Solicitor-General,  we  are  aU  of  opinion  that 
this  is  a  public  trust ;  that  these  funds  are  held  by  the  corpo- 
ration, subject  to  a  trust,  so  as  to  give  a  Court  of  Equity  juris- 
diction over  the  subject-matter ;  and  that  these  funds  have  been 
applied,  at  least  in  one  instance,  for  a  purpose  to  which  they 
could  not  properly  be  applied,  namely,  for  the  purpose  of  giving 
compensation  for  offices  which  the  party  still  holds.  It  seems 
to  me  that  that  is  a  sufficient  ground  for  maintaining  the  judg- 
ment of  the  Court  of  Chancery. 

Lord  Campbell.  —  I  see  no  ground  for  any  difficulty  upon 
the  subject.  Before  the  Municipal  Corporations  Regulation 
Act  passed,  certainly  the  corporation  property  was  not  sub- 
ject to  any  trust :  the  corporations  might  do  with  it  whatever 
they  chose ;  and,  generally  speaking,  no  relief  could  be  ob- 
tained either  at  law  or  in  equity  for  any  misapplication  of 
that  property.     The  Municipal  Corporations  Act  creates  a 

trust  for  corporation  purposes ;  first,  for  certain  speci- 
*  432   fied  purposes,  and  *  then,  when  these  are  answered, 

for  other  general  purposes,  for  the  benefit  of  the  town. 
Then  this  being  trust  property,  there  is  nothing  in  the  Act  of 
Parliament  to  take  away  the  jurisdiction  which  the  Court  of 
Chancery  would  otherwise  have  over  it,  or  to  take  away  the 
right  which  the  subject  would  otherwise  have  to  relief  in  a 
Court  of  Equity,  in  case  of  any  misapplication  of  the  trust 
property.  Now  looking  at  this  information,  the  allegations 
in  it  state  a  case  of  fraud.  There  may  be  no  foundation  for 
it ;  but  surely,  if  the  allegations  are  true,  there  is  a  case  of 
gross  fraud.     I  give  no  opinion  as  to  Mr.  Parr's  right  to  com- 

the  said  Robert  Henning  Parr,  under  the  circumstances  stated  in  the  in- 
formation, would  be  a  misapplication  of  the  trust  property. 

Because  the  said  Robert  Henning  Parr,  having  voluntarily  resigned 
the  offices  mentioned  in  the  information,  is  not,  according  to  the  proper 
construction  of  the  Act  5  &  6  Will.  4,  c.  76,  entitled  to  any  compensation; 
and  at  all  events  is  not  entitled,  under  the  circumstances  stated  in  the 
information,  to  compensation  for  the  several  offices  not  held  under  the 
corporation,  or  which  have  not  been  abolished,  or  from  which  he  has  not 
been  removed  under  the  provisions  of  the  said  Act ;  all  of  which  are, 
however,  included  in  the  amount  seciured  by  the  said  bond. 
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pensation  for  the  office  of  town-clerk.  It  may  turn  out,  when 
the  matter  is  properly  investigated,  that  the  office  was  abol- 
ished ;  and  then,  notwithstanding  his  resignation,  he  may  be 
entitled  to  compensation.  Upon  that  point  it  is  unnecessary 
to  give  an  opinion,  although  there  seems  to  me  to  be  great 
difficulty  in  saying  that  he  could  be  entitled  to  compensation 
when  he  had  voluntarily  resigned  the  office.  But  apart  from 
the  compensation  awarded  to  him  for  his  office  of  town-clerk, 
it  is  positively  alleged  that  compensation  has  been  granted  to 
him  for  several  offices,  which  are  wholly  unconnected  with 
the  office  of  town-clerk,  and  some  of  which  he  still  holds.  If 
that  be  so,  the  bond  is  illegal ;  and  it  would  be  a  gross  mi^ 
application  of  the  borough  fund  to  apply  it  for  the  purpose  of 
paying  off  such  a  bond.  I  therefore  see  no  ground  at  all  for 
saying  that  the  case,  as  set  out  in  this  information,  is  not  one 
which  calls  for  the  interference  of  a  Court  of  Equity. 

Lord  Cottenham.  —  The  case  having  been  disposed  of 
by  the  two  noble  and  learned  Lords  who  have  now  given 
their  opinions,  I  will  only  say  that,  after  attending 
*  to  all  that  has  been  urged  at  the  bar,  I  have  heard  *  438 
nothing  that  could  alter  the  opinion  which  I  formed  in 
the  Court  of  Chancery,  after  a  veiy  mature  consideration  of 
all  the  allegations  in  the  information,  upon  which  the  ques- 
tion must  necessarily  depend.  It  having  been  established  in 
the  case  of  the  Attomey-Q-eiMral  v.  Aspinall  —  which  I  be- 
lieve has  not  been  brought  here  by  appeal,  and  which  has 
been  followed  by  other  cases  in  the  Court  of  Chancery  — 
that  a  borough  fund  is  constituted  a  trust  fund  by  this  Act 
of  Parliament,  the  question  then  is,  whether  the  information 
states  a  case  of  breach  of  trust,  of  improper  dealing  with 
that  which  is  held  by  the  corporation  for  public  purposes, 
and  therefore  in  that  sense  to  be  considered  a  trust  fund,  and 
subject  to  the  jurisdiction  of  the  Court  of  Chancery,  for  the 
purpose  of  preventing  breaches  of  trust  and  abuses  of  that 
sort  of  confidence,  whether  reposed  in  individuals  or  corpo- 
rations. Looking  at  the  information,  we  find  that  it  states 
that  which,  beyond  aU  doubt,  would  constitute  a  great  abuse 
of  this  property,  and  therefore  a  breach  of  trust.    Nothing 

[869] 


*488  CASES  IN  THE  HOUSE  OF  LOBDS. 

more  is  required  to  biing  the  case  within  the  jurisdiction  of 
the  Court  of  Chancery,  and  therefore  it  becomes  impossible 
that  a  general  demurrer  for  want  of  jurisdiction  can  be  sup- 
ported. 

The  only  other  part  of  the  case  now  under  consideration  is 
one  which  applies  only  to  the  first  decision ;  for  it  does  not 
apply  to  the  decision  by  the  Master  of  the  Rolls,  of  which 
your  Lordships  have  heard  nothing  at  the  bar.  That  has 
been  entirely  passed  over;  yet  that  is  one  of  the  orders 
against  which  the  appeal  is  presented.  The  objection  for 
multifariousness  applies  only  to  the  order  upon  the  informa- 
tion before  it  was  amended.  Now  nothing  can  be  more  diffi- 
cult than  to  lay  down  rules  as  to  multifariousness.  As 
*434  cases  *  necessarily  come  before  the  Court  in  various 
shapes,  many  matters  are  to  be  considered  before  a 
rule  can  be  laid  down  applicable  to  all  cases ;  because,  how- 
ever important  it  is  to  prevent  one  defendant  from  being 
exposed  to  the  expense  of  litigation,  where  it  appears  that  he 
is  only  interested  in  part  of  it,  yet  if  that  rule  were  to  be 
strictly  adhered  to,  it  would  frequently  become  impossible  to 
agitate  the  whole  case  when  some  one  defendant  was  inter- 
ested only  in  part  of  it.  That  was  brought  under  the  con- 
sideration of  Sir  John  Leach,  who  laid  down  no  general 
rule ;  but  with  the  ability  which  belonged  to  him — probably 
more  than  to  any  other  Judge  —  of  stating  with  great  pre- 
cision the  grounds  upon  which  he  conceived  a  particular  rule 
ought  to  be  adopted,  in  the  case  referred  to  (a)  he  puts  it 
upon  this,  that  if  the  case  be  an  entire  case  as  against  one 
defendant,  no  other  defendant  then  has  a  right  to  complain, 
although  he  is  connected  only  with  some  portion  of  the  whole 
case.  The  consequence  of  adopting  a  different  rule  would 
obviously  be,  that,  in  order  to  prevent  an  objection  for  multi- 
fariousness, you  must  split  an  entire  case.  Now  if  the  facts 
of  this  case  be  considered,  it  is  obvious  that  that  is  but  one 
entire  case  against  the  corporation.  It  is  said  that  there  is 
out  of  Court,  because,  by  amending  the  information,  the 
Attorney-General  has  withdrawn  part  of  his  case.    Now  the 

» 

(a)  Torner  v.  Bobinsoii,  1  Sim.  &  Sta.  818. 
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plaintiff  is  bound  to  ask  all  the  relief  that  he  may  be  entitled 
to,  and  the  amendment  is  certainly  advancing  part  of  his 
case.  But  the  question  upon  the  information,  before  it  was 
amended,  was,  is  the  case  stated  an  entire  case  as  affects  the 
corporation  ?  The  case  stated  originally  was  this :  here 
is  a  bond  given  for  an  improper  *  purpose,  throwing  a  *  4S5 
charge  upon  the  borough  fund  to  which  it  ought  not  to 
be  liable.  In  order  to  get  a  fund  to  meet  the  demand  upon 
the  bond,  a  rate  is  imposed,  and  money  levied  from  the  rate* 
payers,  to  pay  that  illegal  demand ;  and  the  information  seeks 
protection  against  the  bond,  and  seeks  protection  against  the 
illegal  rate.  The  illegality  affecting  the  bond  ako  creates  an 
illegality  affecting  the  rate,  because  the  rate  is  imposed  for 
the  illegal  purpose  of  laying  a  burden  upon  the  borough 
fund,  to  which  that  fund  ought  not  to  be  subject.  If,  there- 
fore, this  matter  were  split  into  two  cases,  which,  according  to 
the  argument  of  Mr.  Parr's  counsel,  would  be  necessary,  it 
would  be  one  information  complaiuiug  of  the  bond,  and 
anpther  information  complaining  of  the  rate :  the  case  as 
against  the  corporation,  as  to  both,  being  identically  the 
same,  the  same  facts,  the  same  circumstances,  all  the  allega- 
tions would  be  the  same ;  but  the  relief  prayed  in  the  one 
case  would  be  applied  to  the  bond,  and  in  the  other  case 
applied  to  the  rate.  That  is  precisely  the  case  contemplated 
by  Sir  John  Leach,  where  there  is  one  entire  case  as  against 
one  defendant;  in  which  case  the  other  defendant  cannot 
object  because  he  happens  to  be  connected  only  with  a  por- 
tion of  the  entire  case.  Upon  these  grounds  I  thought,  and 
I  still  think,  that  the  objection  for  multifariousness  does  not 
apply  to  this  case. 

The  Lobd  Chancellor.  —  It  must  be  understood  that  we 
decide  nothing  as  to  the  point  of  the  case,  about  the  construc- 
tion of  that  part  of  the  Act  which  relates  to  the  reappoint- 
ment of  the  town-clerk.  It  is  not  necessary  for  this  purpose : 
what  I  rely  upon  is,  that  the  party  is  in  possession  of  some  of 
those  offices  for  which  he  claims  to  receive  compensation. 

•  Lord  Cottenham.  —  When  the  case  was  before  me    *  436 
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in  the  Court  of  Chancery,  I  took  care  to  guard  myself 
against  being  supposed  to  have  decided  that  point.  It  was 
not  necessary  to  decide  it,  because  there  were  other  matters 
upon  the  face  of  the  information,  which,  supposing  even  that 
point  had  been  in  fayour  of  Mr.  Parr,  would  have  made  it 
necessary  to  overrule  the  demurrer. 

Appeal  dismissed,  and  the  orders  complained  of  affirmed, 
with  costs. 


•487  ♦BROWN  v.  ANNANDALE. 

1842. 

James  Brown  of  Eskmills,  near  Edinburgh      Appellant. 
Alexander  Annandale  and  Son,  Paper  Man-  \ 

ufacturers    at    Polton,   in    the  County    of  >  Ite9pondent8. 

Mid-Lothian ) 

FaienL 

It  is  essential  to  the  validity  of  a  Scotch  patent  that  the  invention  or  im- 
provement for  irhich  it  is  granted  should  be  new  in  England  as  well  as 
in  Scotland. 

Accordingly,  evidence  of  the  use  of  an  invention  in  England  previous  to 
the  date  of  a  patent  for  it  in  Scotland,  is  admissible,  and  sufficient  to 
make  the  patent  void ;  et  vice  versd.^ 

February  24,  25,  1842. 

The  question  in  this  case  originated  in  an  application  by 
the  appellant  to  the  Court  of  Session  for  an  interdict  or  in- 
jimction  against  the  use,  by  the  respondents,  of  a  certain 
apparatus  or  machinery  in  the  manufacture  of  paper,  at  their 
works  at  Polton,  in  the  county  of  Mid-Lothian.  The  appel- 
lant's averment  was,  that  he  had  invented  certain  improve- 

>  See  Kerr  Ihj.  414. 
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inents  in  the  machinery  for  making  paper,  for  which  he  had 
obtained  letters-patent ;  that  the  machinery  so  invented  by 
him  had  not  been  known  to  or  practised  by  others  before  the 
date  of  the  letters-patent ;  and  that  the  respondents,  without 
his  license  or  consent,  had  used,  and  were  continuing  to  use, 
his  said  inyention,  or  part  thereof,  to  his  serious  injury  and 
damage. 

The  respondents  in  their  answers  stated,  that  the  machinery 
employed  by  them  was  purchased  by  them  of  Mr.  John 
Evans,  paper  manufacturer,  of  Birmingham,  who  obtained  a 
patent  for  it  in  1889  ;  and  that  it  was  substantially  different 
firom  that  described  in  the  appellant's  specification; 
and  even  if  it  could  be  *  supposed  that  their  machinery  *  438 
was  the  same  with  the  machinery  so  described  by  the 
appellant,  that  his  patent  was  invalid  on  several  grounds ; 
but  more  particularly,  because  his  alleged  invention  or  im- 
provements were  not  new,  having  been  known  and  publicly 
used  both  in  England  and  in  Scotland  prior  to  the  date  of 
the  patent :  in  particular,  that  the  alleged  invention  was  pre- 
viously known  to  and  practised  by  the  said  John  Evans ;  by 
Messrs.  Turner,  paper  manufacturers  at  Fountain  Mills,  Ber- 
mondsey,  near  London ;  by  Messrs.  Smith  and  Allnutt,  paper 
manufacturers  of  Great  Ivy  Mills,  near  Maidstone,  in  the 
county  of  Kent ;  and  by  several  other  paper  manufacturers  in 
England.  The  respondents  referred  also  to  a  patent  for 
Scotland,  which  was  obtained  by  a  Mr.  Dickenson,  dated  the 
24th  of  December,  1827,  and  22d  of  January,  1828,  for  cer- 
tain machinery  or  apparatus  invented  by  him ;  and  they  al- 
leged that  the  invention  of  Mr.  Dickenson  was  the  same  in 
substance  and  effect  with  the  invention  claimed  by  the  appel- 
lant, and  was  used  in  Scotland  prior  to  1886. 

While  matters  were  in  this  state  the  appellant  instituted 
an  action  against  the  respondents,  in  which  he  set  forth  his 
letters-patent,  and  recited  the  specification  of  his  alleged  in- 
vention :  then  he  averred  that  the  respondents  had  infringed 
and  were  continuing  to  infringe  the  patent ;  and  concluded 
against  them  for  payment  of  lOOOZ.  in  damages. 

The  respondents  met  this  action  as  they  had  met  the  appli- 
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cation  for  injunction.  They  denied  the  infringement,  and 
averred  that  the  machinery  employed  by  them  in  the  making 
of  paper  was 'substantially  different  from  what  the  appellant 
claimed  as  his  inyention ;  and  they  again  pleaded  the  invalid- 
ity of  the  patent,  inter  alia^  ^^  because  his  alleged  in- 
*  489  vention  or  ♦  improvements  were  not  new ;  but,  on  the 
contrary,  were  known  and  publicly  used  both  in  Eng- 
land and  Scotland  prior  to  the  date  of  the  patent." 

The  two  processes  having  been  conjoined,  by  an  interlocu- 
tor pronounced  by  the  Lord  Ordinary  on  the  20th  of  February, 
1840,  a  record' was  made  up  in  common  form.  The  following 
admissions  and  issues  were  afterwards  adjusted:  viz.,  ^^It 
being  admitted  that,  on  the  4th  day  of  February,  1886,  the 
pursuer  obtained  letters-patent  under  the  great  seal  used  in 
Scotland  in  place  of  the  great  seal  thereof,  whereby  there  was 
granted  the  exclusive  privilege,  during  the  period  of  fourteen 
years  from  the  said  4th  of  February,  1886,  of  using,  as  his 
original  invention,  certain  machinery,  as  described  in  the  said 
letters-patent  and  in  the  specification  enrolled  in  the  Court  of 
Chancery,  for  the  application  in  paper-making,  of  a  vacuum 
to  the  horizontal  web  of  wire-cloth  of  a  Fourdrinier  machine, 
in  the  manner  described  in  the  said  specification :  — 

"  Whether,  during  all  or  any  part  of  the  years  1889  and 
1840,  at  the  paper-mill  works  of  the  defenders  at  Pol  ton,  sub- 
sequent to  the  date  of  the  said  letters-patent  and  the  said 
specification,  the  defenders,  by  themselves  or  others,  without 
the  consent  or  permission  of  the  pursuer,  wrongfully  and  in 
contravention  of  the  said  letters-patent,  used  in  their  said 
works  machinery  in  imitation  of,  and  substantially  the  same 
with,  the  machinery  described  in  the  said  specification,  to  the 
loss,  injury,  and  damage  of  the  pursuer  ?  "     Or, 

^'  Whether  the  said  machinery  described  in  the  said  specifi- 
cation is  not  the  original  invention  of  the  pursuer  ? 

^*  Whether  a  machine   or  machines,  constructed  accord- 
ing to  the  description  in  the  said  letters-patent  and 
*440    *  specification,  is  not  practically  useful  for  the  pur^ 
poses  therein  set  forth  ? 

^*  Whether  the  description  of  the  machine  contained  in  the  . 
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said  specification,  is  not  such  as  to  enable  workmen  of  ordi- 
nary skill  to  make  a  machine  capable  of  producing  the  effects 
set  forth  in  the  said  patent  ?  " 

On  the  trial  of  these  issues  before  Lord  Mackenzie  and  a 
jury,  in  May,  1841,  after  the  evidence  on  the  appellant's  part 
had  been  concluded,  the  counsel  for  the  respondents,  in  his 
address  to  the  jury,  stated  that  it  would  be  part  of  their  case 
to  bring  evidence  to  prove,  inter  alia^  their  averment  on  the 
record  (already  recited),  that  the  invention  specified  by  the 
appellant  had  been  publicly  used  in  England  before  the  date 
of  his  patent:  whereupon  the  admissibility  of  any  such  evi- 
dence was  objected  to  by  the  appellant's  counsel,  on  the 
ground  that  previous  public  use  of  the  invention  in  England 
was  not  a  ground  for  invalidating  the  appellant's  patent  in 
Scotland. 

Lord  Mackenzie  repelled  the  objection,  and  ruled  that  the 
evidence  was  admissible  ^  proving  a  ground  of  the  invalidity 
of  the  patent. 

Against  this  judgment  the  counsel  for  the  appellant  ex- 
cepted, and  lodged  in  process  this  minute :  ^^  In  respect  of 
the  opinion  of  the  Judge,  that  the  use  and  practice  averred 
as  to  England  is  competent,  in  evidence,  to  establish  the  first 
issue  for  the  defenders,  the  pursuer  admits  that  the  verdict 
must,  in  point  of  fact,  go  on  that  first  issue  for  the  defenders, 
subject  to  exception  to  the  opinion  of  the  Judge  ;  the  pursuer 
admitting  that,  if  the  above  point  of  law  is  decided  against 
him,  the  defenders  are  entitled  to  judgment  in  the  cause." 
Upon  which  the  jury  found  for  the  defenders  on  the  first 
issue. 

*  The  bill  of  exceptions  came  to  be  argued  before  *  441 
the  Lords  of  the  first  division  of  the  Court  of  Session, 
on  the  8th  of  July,  1841,  and  was  disallowed  by  an  inter- 
locutor of  that  date  ;  and  on  the  13th  of  July  this  interlocu- 
tor was  pronounced :  ^^  The  Lords,  in  respect  of  the  verdict 
of  the  jury  in  this  cause,  apply  the  same ;  and,  in  the  process 
of  suspension  and  interdict,  find  the  lettera  orderly  proceeded, 
and  dismiss  the  suspension ;  and,  in  the  action  of  declarator 
and  damages,  assoilzie  the  defenders  from  the  conclusions  of 
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the  summons,  and  decern :   find  the  defenders  entitled  to 
expenses  in  said  conjoined  actions."  (a) 

The  appeal  is  against  both  those  interlocutors. 

The  Attorney- Cf-enerai  (/Sir  F.  Pollock)^  for  the  appellant. 
—  The  question  to  be  considered  is,  whether,  according  to  the 
laws  of  England  and  Scotland,  as  they  now  stand  with  regard 
to  letters-patent  for  inventions,  the  condition  of  novelty  in- 
serted in  the  grants  extends  beyond  those  parts  of  the  United 
Kingdom  respectively  for  which  the  grants  are  made  ?  that  is, 
whether  it  is  not  sufficient  that  the  invention  be  new  in  that 
part  of  the  United  Kingdom  for  which  the  patent  is  granted  ? 
English  as  well  as  Scotch  patents  derive  their  force  solely 
from  the  prerogative  of  the  Crown,  immemorial  usage,  and 
common  law,  and  not  from  any  statute  laws.  The  only  dif- 
ference between  them  is,  that  in  England  there  is  a  statute, 
21  James  1,  c.  3,  restraining  the  prerogative  as  to  the  dura- 
tion of  the  grant :  in  Scotland  there  is  none ;  each  country  is 
perfectly  distinct.  By  that  statute  it  is  declared,  that  all 
monopolies  and  letters-patent  heretofore  granted  or  hereafter 

to  be  granted  for  the  buying,  selling,  making,  working, 
*  442    or  using  any  thing  within  this  realm  *  or  the  dominion 

of  Wales,  are  contrary  to  the  laws  of  the  realm  :  but 
by  the  sixth  section  it  is  enacted,  "  that  this  declaration  shall 
not  extend  to  any  letters-patent  and  grants  of  privilege,  for 
the  term  of  fourteen  years  or  under,  hereafter  to  be  made,  of 
the  sole  working  or  making  of  any  manner  of  new  manufact- 
ures within  this  realm,  to  the  true  and  first  inventor  and 
inventors  of  such  manufactures  which  others,  at  the  time  of 
making  such  letters-patent  and  grants,  shall  not  use,'*  &c. 
The  operation  of  this  Act  is  not  extended  to  Scotland,  either 
by  its  terms  or  by  virtue  of  the  Act  of  Union  of  the  two 
kingdoms.  Although  in  Scotland,  since  the  Union,  the  dura- 
tion* of  the  privilege  is  limited  by  the  patents  to  fourteen 
years  (the  same  term  which  the  statute  gives  for  the  exclu- 
sive use  of  an  invention  in  England),  and  there  are  other 

(a)  8  Don.  B.  M.  &  D.  1189. 
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coincidences  in  the  practice  of  granting  patents  in  both  coun- 
tries, the  rights  conferred  on  the  grantees  are  distinct  and 
separate.  A  patent  granted  for  England  is  always  con- 
fined in  terms,  **  within  that  part  of  our  United  Kingdom  of 
Great  Britain  and  Ireland  called  England,  our  dominion  of 
Wales,  and  town  of  Berwick-upon-Tweed ; "  and  vice  versd^  a 
patent  for  Scotland  confines  the  benefits  of  the  invention  to 
the  patentee,  ^^  intra  earn  partem  regni  nostri  uniti  Magnae 
Britanniaa  et  Hibemiffi,  Scotiam  vocatam."  These  are  the 
terms  used  in  both  countries  respectivelj,  as  well  in  the 
petitions  to  the  Sovereign  praying  the  patents  as  in  the 
patents  themselves,  as  may  be  seen  in  the  forms  given  in  the 
books  of  practice ;  (a)  showing  clearly  that,  notwithstanding 

(a)  The  letters-patent  to  the  appellant,  dated  the  4th  of  February, 
1836,  recited  his  petition  to  the  Crown,  setting  forth  that  he  had  dis- 
covered a  certain  improvement  in  the  manufacturing  of  paper  :  **  quam 
inventionem  credit  pro  generali  beneficio  et  commodo  futuram  esse,  dictam 
inventionem  novam  esse  et  haud  unquam  antehac  f  actitatam  aut  usitatam 
fuisae  per  uUam  aliam  personam  aut  personas,  quosquemque  intra  hseo 
regna,  ut  intelligit  et  credit.  Petitor  igitur  humillime  supplicavit  ut 
nobis  gratiose  placnerit  concedere  sibi,  &c.,  nostras  regias  literas-patentes, 
&u.,  pro  factdtatione,  usitatione,  &c.,  dictsB  ejus  inventionis,  &c.,  intra 
iUam  partem  regni  nostri  imiti  Magnse  Britannise  et  Hibernise,  Scotiam 
vocatam,  pro  termino  14  annorum  secundum  statutum."  —  The  patent 
then  proceeds  in  the  usual  form  to  grant  to  the  appellant  the  sole  privi- 
lege of  using  the  said  invention  within  that  part  of  the  United  Kingdom 
called  Scotland,  and  to  prohibit  all  other  persons,  without  his  permission, 
from  using  the  same  therein  ;  and  then  comes  this  proviso  :  '*  Proviso  ut 
si  quoTis  tempore  durante  dicto  termino,  &c.,  nobis,  hsBredibus  et  suc- 
cessoribus  nostris,  &c. ,  manifestum  reddetur  banc  nostram  concessionem 
legi  contrariam  vel  subditis  nostris  damnosam  vel  incommodam  esse,  vel 
dictam  inventionam,  quoad  publicum  ejus  in  ilia  parte  regni  nostri  uniti, 
Scotia  vocata,  usum  et  exercitium,  non  esse  novam  inventionem,  vel  a 
dicto  J.  Brown,  ut  prsedicitur,  non  esse  inventam,  turn  per  ejus  rei  signi- 
ficationem  a  nobis,  &c.,  prsesentes  hse  literss  penitus  cassabunt,  ac  prorsus 
ad  omnes  intentioncs  et  proposita,  irritse  fient,"  &c. 

«*  Proviso  etiam  quod  prsesentes  hse  li terse,  &c.,  non  extendent  ad 
privileginm  dandum  dicto  J.  Brown,  ezecutoribus,  &c.,  extendi  vel 
f  aciendi  quodcunqne  inventum  vel  opus  quod  prius  ab  ullis  subditis  nos- 
tris quibuscunque  excogitatum  aut  inventum  publiceque  in  prsedicta 
r^^  nostri  uniti  parte  Scotia  vocata  factitatum  vel  exercitatum  fuerit 
quibTis  similes  literse-patentes  pro  solo  usu  et  exercitio  ejusdem  antea 
concesssB  fuerant,"  &c. 
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*  443    *  the  Union,  there  is  no  communication  of  the  law  of 

patents,  or  of  the  rights  arising  under  patents,  between 
the  two  countries  ;  but  that  each  part  of  the  United  Kingdom 
is  in  this  respect  as  distinct,  separate,  and  independent,  rela- 
tively to  the  other,  as  any  foreign  country. 

Lord  Campbell.  —  But  it  has  been  considered  that  the  6th 
ai'ticle  of  the  Act  of  Union  has  made  the  law  of  Scotland  the 
same  as  the  law  of  England  with  respect  to  letters-patent, 
and  the  rights  under  them. 

*  444       *  Lord  Brougham.  —  Yes,  English  cases  are  cited  in 

patent  cases  in  the  Courts  of  Scotland,  just  as  in  Eng- 
land. Turner  v.  Winter^  Boulton  v.  Bull^  and  all  the  leading 
oases,  are  cited  as  law  there  as  well  as  here. 

The  Attorney- General,  —  It  is  immaterial  whether  the 
law  of  England  applies  to  Scotland  or  not :  assuming  that  it 
does,  stiU  we  maintain  that  the  Crown  of  Scotland  is  in  the 
same  situation  as  respects  the  granting  of  patents  as  the 
Crown  of  England.  The  man  who  brings  into  this  country 
an  invention,  and  first  publishes  it  here,  is  the  inventor  for  all 
purposes.  The  Crown  can  give  the  exclusive  use  in  Scotland 
to  what  is  new  in  Scotland,  as  it  can  in  England  to  what  is 
new  in  England.  It  is  not  a  ground  for  setting  aside  a  patent, 
that  the  invention  protected  by  it  had  been  used  in  another 
country.  If  the  patent  in  the  present  case  was  a  good  patent, 
it  cannot  be  invalidated  by  any  thing  but  user  of  the  machin- 
ery in  Scotland ;  user  in  England  cannot  affect  it.  That, 
however,  is  the  only  ground  of  defence  now  set  up  by  the 
respondents.    If  their  argument  prevails,  nearly  all  the  ezist- 

[AU  petitions  to  the  Crown  for  English  patents  pray  the  exclusiye 
benefits  of  the  inventions  **  within  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called  England,  your  dominion  of  Wales,  and 
town  of  Berwick-upon-Tweed."  These  words  are  also  used  in  the  grant- 
ing parts  of  the  patents,  and  again  in  the  clauses  prohibiting  others  from 
using  the  inventions,  and  in  the  provisos  for  the  novelty  of  the  inven- 
tion, &c.  —  Grodson  on  Patents,  p.  170;  and  App.  Nos.  I.  and  III.,  last 
edition.] 
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ing  patents  are  bad,  as  most  of  the  inventions  have  been  first 
known  in  other  countries. 

The  Lord  Chancellor.  —  Then  you  contend  that  any  per- 
son introducing  an  invention  into  Scotland  from  England,  is 
equally  entitled  to  a  patent  as  if  he  imported  it  from  beyond 
the  seas? 

The  Attorney-  General.  —  I  do ;  Scotland  is  a  foreign  coun- 
try as  to  England  for  this  purpose.  The  question  is  this :  is 
not  the  Crown  entitled  to  grant  a  patent  to  an  inventor, 
inventing  or  importing  an  invention  into  Scotland, 
just  the  same  as  it  can  to  an  *  inventor  in  England  ?  *  445 
The  word  ^^  realm,"  in  the  Statute  of  James,  means 
now,  as  it  meant  before  the  Union,  the  realm  of  England. 

Lord  Brougham.  —  That  does  not  get  rid  of  my  difficulty. 
The  petitioner  for  the  patent  states  that  his  invention  has  not 
been  before  used  intra  hcec  regna^  (a)  these  kingdoms ;  and 
that  is  recited  in  the  patent.  He  deceives  the  Crown,  and 
therefore  the  grant  would  be  void,  independently  of  the 
statute. 

The  Lord  Chancellor.  —  If  the  word  ^'  realm "  means 
the  United  Kingdom,  the  proviso  of  novelty  ^*  in  that  said 
part  of  our  United  Kingdom  of  Great  Britain  and  Ireland 
called  England,"  &c.,  is  illegal ;  and  the  consequence  would 
be  that  every  English  patent  is  void. 

The  Attomeff- General.  —  That  would  be  so  if  the  right 
construction  of  ^^  realm  "  is,  ^^  the  United  Kingdom ;  "  but 
our  contention  is,  that  each  part  of  the  United  Kingdom  must 
be  considered  distinct  for  these  purposes. 

The  Lord  Chancellor.  —  There  is  no  doubt,  I  suppose, 
that  this  invention  was  known  and  used  in  England  before 
the  date  of  the  Scotch  patent. 


(a)  See  note  (6),  atUty  p.  442. 
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The  Attorney"  General. «—  No  doubt  at  all :  but  the  appeU 
lant  took  out  his  patent  without  knowing  the  invention  was 
known  in  England ;  he  was  certainly  the  original  inventor  in 
Scotland.  Most  of  the  eminent  counsel  whose  opinions  have 
been  taken  in  this  case  agree,  looking  at  the  language  of  the 
patent  and  of  the  statute,  that  the  condition  of  novelty  only 
applies  to  the  country  for  which  the  patent  is  granted. 

*  446       ♦  Thb  Lojw)  Chancellor.  —  The  words  of  the  pro- 

viso are  decisivj^,  if  they  are  justified  by  the  statute. 
They  are  the  same,  t  suppose,  in  English  and  Irish  patents. 
Those  words  in  the  appellant^s  patent  are  t  **  Proviso  semper, 
&c.,  dictam  inventionem,  quoad  publicum  ejus  in  ilia  parte 
regni  nostri  uniti,  Scotia  vx>cata,  usum  et  eicercitium,  non  esse 
novam  inventionem,  vel  a  dicto  Jacobo  Brown,  ut  praedicitur, 
non  esse  inventam."  The  Crown  can  only  grant  a  patent  for 
what  is  new.  The  question  is,  where  new  ?  You  have  evi- 
dence of  the  construction  of  the  Act  of  James  I.  in  a  long 
course  of  usage,  in  the  form  of  the  proviso.  It  is  a  resti-ictive 
proviso,  less  than  the  Act  authorizes,  if  we  hold  that  the  Act 
is  to  be  so  construed.  It  would  be  a  monstrous  thing  if  an 
invention  having  full  publicity  in  one  part  of  the  United 
Kingdom  could  be  made  the  subject  of  a  patent  in  another 
part  of  it.  There  is  a  difficulty  in  applying  the  words  **  haec 
tegna,*'  in  the  recital  in  the  patent,  to  Scotland  only. 

The  Attorney- General.  —  If  the  proviso  is  bad,  very  serious 
doubt  will  arise  whether  the  patent  is  not  bad  altogether. 
The  question  is,  whether  a  practical  construction  of  the  Act 
—  a  imiform  practice  of  200  years  —  shall  be  set  aside  merely 
by  a  legal  decision ;  or  whether  it  should  not  be  by  Act  of 
the  Legislature  to  be  passed  for  the  very  purpose,  particidarly 
when  the  vast  interests  grown  up  under  the  supposed  state  of 
the  law  are  considered  ?    If  the  decision  in  Roehuek  v. 

♦  447   Stirling^  (a)  on  the  authority  of  which  the  *  Court  of 

(a)  There  is  a  short  report  of  Roebuck  v.  Stirling  in  6  Brown's  Sup- 
plement' to  Morrison's  Collection  of  Decisions  in  the  Court  of  Session. 
There  is  no  report  of  the  case  on  appeal  to  the  House  of  Lords.    The 
foUowing  is  taken  from  the  printed  appeal  cases  6t  both  parties,  in  Lin- 
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Session  proceeded  in  tbii^  c^se,  b^  held  Iwding  on  the 
House,  aU   aigumant  is  at   an  <end.     It  is  lingular  that 

colii'8-]iui  lil^rary ;  from  hori  HAif^ss's  Notes  of  Decision  pf  the  Lords  of 
Council  and  Session  from  the  ye^  1796  to  1791|  c^ted  by  Mr.  Brown,  tqI. 
1,  p.  689;  ^d  fronpi  the  Joum^  of  the  Hous^  (^  Jyoids  for  the  year  1774. 
The  arguments  before  the  House  }f^re  been  SQV^t  for  without  success  :  «^ 

J)f.  John  KoffBUOK  iMiid  Sam usl  GAaJUCTT,  Esq,   .    •    .    Appellants. 
Andrew  STiai^iNa  ^  ^n,  Merchants  va  Glasgow  ^    ,    .    Respondents. 

May  27,  1774. 

In  June,  1771,  tbs  aiqpeUants  .obtained  letter-patent  Jf^^^  ^  sood 
under  the  g^rcMt  seal  of  SecAlaQ4»  f^  the  exclusive  right  Scotch  patent 
fji  manufaotonng  oil  of  yiljnol  ia vessels  of  lead,  through-  lubeioTKnAted! 
x>«t  Scotl^d,  for  lovuiew  yesfs.  JJiey  Jiad,  for  several  2id*'i5^2todlS 
years  previoualy,  carried  on  ^  siMne  m»m(»fture,  with  England 
as  moch  secrecy  as  they  could,  at  ^Preatonpans,  near  £din- 
b^rgb.  Soon  itfter  the  dt^te  of  the  pi^nt,  the  respondents  began  to  erect 
buildings  at  Gli^sgow  foir  carrying  on  the  same  process  of  mauufaoturing 
oil  of  vitriol ;  whereupon  the  appellants  applied  to  the  €ourt  of  Session 
for  a  bill  of  suspension  and  interdict,  or  injunction,  to  restrain  them. 
This  bill  was  passed  ftft^r  various  discussions  not  necessary  to  be  here 
stated.  In  the  course  of  those  discussions  the  respondents  raised  the  fol- 
jlowing  objections  tv>  the  patent :  — 

1.  That  the  invention  daimed  .by  the  appellants  (the  substitution  of 
lead  for  glass  vessels)  was  no  new  discovery,  being  only  a  slight  variation 
in  the  method  of  conduqting  the  mannfactfire. 

2.  That  it  could  be  )io  ^ew  discovery  at  the  tiqie  of  obtaining  the 
patent,  inasmuch  as  the  appellants  {iad,.for  twenty  years  previously,  car- 
.ried  on  th«  manufacture  in  that  method. 

8.  That  at  the  time  the  patent  was  granted*  this  method  of  manufaqt- 
nring  oil  or  spirits  of  yitriql  in  vessels  of  lead,  was  known  to,  and  prac- 
tised by,  various  other  people  both  in  £!ngland  and  Scotland.  « 

These  objections  were  met  by  counter  averments  by  the  appellants, 
who,  in  aiiswer  to  the  third  in  particular,  averred  that  prior  to  the  date 
of  their  patept,  the  manufacture  of  oil  or  spirits  of  vitriol  in  vessels  of 
lead  was  not  pvbUcly  {Mractised  by  an^  person  whatever,  either  in  England 
or  Scotland. 

The  Lord  Justice-Clerk  pronopuqed  this  intedocutor  on  the  10th  of 
Siaroh,  1778  : —  '*  Before  answer,  aUows  the  chargers  (the  respondents) 
to  prove  that  the  making  the  oil  of  vitriol  from  a  mixture  of  sulphur  and 
sal^tre,  in  vessels  of  lead,  was  at  the  time  and  before  the  date  of  the 
letters-patent  in  favour  pf  the  suspenders  (the  appellants)  known  to,  and 
actually  practised  by  others  than  the  suspenders  themselves  ;  and  allows 
the  suspenders  cppjunct  probation  thereanent ;  and  grants  commission  to 

[871] 


*  447  CASES  IN  THE  HOUSE  OF  LORDS. 

*  448   the  respondents  in  the  appeal  to  this  *  House,  in  that 
case,  did  not  put  their  case  on  user  in  England:  so 

take  the  proofs  to  be  adduced  by  both  parties,  at  Bewdly,  in  Worcester- 
shire, and  at  Battersea,  near  London,"  &c. 

Seyeral  witnesses  were  examined  under  the  commission  in  England : 
witnesses  were  also  examined  in  Scotland. 

The  proofs  being  concluded,  the  cause  was  argued  on  memorials 
(written  pleadings).  The  arguments  were  substantially  the  same  as  the 
reasons  herein  after  stated  as  annexed  to  the  printed  cases  of  the  parties 
in  their  appeal  to  the  House  of  Lords. 

On  the  4th  of  March,  1774,  the  following  interlocutor  was  pronounced 
by  the  Lords  of  Session  (dissentieniibus  Lords  Kaimes,  Pitfoub,  and 
MoNBODDo):  —  *'  On  report  of  the  Lord  Justice-Clerk,  and  haying  ad- 
vised the  proof  and  memorials  hinc  inde;  in  respect  it  appears,  from 
the  proof  adduced,  that  the  art  of  making  the  oil  of  vitriol  from  a  mixture 
of  sulphur  and  saltpetre,  in  vessels  of  lead,  was  at  the  time  and  before 
the  date  of  the  letters-patent  in  favour  of  the  suspenders  (appellants) 
known  to,  and  actually  practised  by,  different  persons  in  England;  there- 
fore the  Lords  find  the  letters  orderly  proceeded  (that  is,  dissolve  the 
injunction),  and  decern." 

Six  of  the  Lords  of  Session  gave  their  reasons  as  follows  : — 

*'  Lord  Hailes.  — A  very  momentous  question  occurs  here.  Messrs. 
Roebuck  &  Co.  contend  that,  although  they  were  not  the  inventors  of 
making  oil  of  vitriol  in  lead  vessels,  still  their  patent  must  be  good  to 
exclude  others,  because  they  were  the  first  to  practise  that  art  in  Scotland. 
Your  Lordships  wiU  not  establish  this  proposition  without  maturely 
weighing  its  consequences,  which  seem  exceedingly  strange.  I  will  ex- 
plain what  I  mean  by  a  few  familiar  examples.  The  first  stocking-loom 
in  Scotland  was  established  in  Glasgow  between  thirty  and  forty  years 
ago.  According  to  Messrs.  Roebuck  &  Co. ,  the  man  who  first  established 
iSiat  stocking-loom  might  have  obtained  a  patent,  prohibiting  all  others 
in  Scotland  from  establishing  A  stocking-loom  in  Scotland  for  fourteen 
years  :  the  same  would  be  the  case  as  to  the  still  later  establishment  of 
looms  for  silk,  gauze,  and  ribands.  At  this  day  the  working  of  velvet, 
or  of  any  other  manufactures  used  in  England,  but  not  in  Scotland,  may 
be  circumscribed  by  patent  for  fourteen  years;  that  is,  all  new  manufact- 
ures may  be  limited  in  Scotland  to  one  man  for  the  space  of  fourteen 
years.  The  only  person  in  Scotland  who  has  used  Dr.  Franklin's  con- 
ductor for  lightning  is  Dr.  Lind.  According  to  the  suspenders'  argu- 
ment, he,  as  the  first  user,  though  not  the  inventor,  may  have  a  patent ; 
although  lightning  were  as  frequent  and  fatal  in  Scotland  as  in  Virginia, 
no  man  could  use  the  conductor  without  Dr  Lind's  permission,  not  even 
Dr.  Franklin  himself.     Again,  there  is  in  Edinburgh  one  Dallaway,  who 
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little  did  they  expect  to  succeed  in  this  point  that 

they  scarcely  mentioned  it  in  their  *  reasons.    The   *449 

understands  the  method  of  enamelling  on  white  iron,  as  practised  in 
Birmingham.  This  art  is  not  known  in  Scotland ;  it  is  a  manufacture 
which  would  maintain  thousands  of  hands  ;  there  can  be  no  doubt  of  the 
pMictu  usus  et  exercUiumtoi  Dallaway,  for  I  have  seen  his  work  ;  he  may, 
therefore,  obtain  a  valid  patent  to-morrow,  and  prevent  the  further  intro- 
duction of  the  manufacture  into  Scotland  for  fourteen  years.  Many  more 
exflimples  might  be  given  ;  but  these  may  suffice  to  call  your  Lordships' 
attention  to  this  question,  whether  that  proposition  can  be  true  in  law, 
whereof  the  consequences  are  obviously  ruinous  to  the  whole  system  of 
improvements  in  Scotland? 

'*  LfOBD  Gardenston.  —  Here  is  such  an  improvement  as  may  be 
held  an  invention.  There  is  nothing  in  the  objection  that  Roebuck  &  Co. 
had  privately  carried  on  the  trade  for  a  number  of  years.  The  great 
difficulty  is  here,  that  the  work  in  lead  vessels  had  been  carried  on  in 
£ngland  before  the  date  of  the  patent.  I  should  even  doubt  whether  a 
patent  might  be  granted  to  the  person  who  first  introduced  any  foreign 
invention  into  Britain.  In  matters  of  prerogative  there  is  no  distinction 
betwe^i  England  and  Scotland.  This  distinction  was  taken  away  by  the 
happy  Union. 

**  Lord  Eaimes.  —  This  is  a  matter  of  considerable  moment,  because 
it  concerns  the  good  of  the  public  and  manufactures.  The  suspenders 
take  the  benefit  both  of  the  Act  of  James  1,  and  of  the  general  pre- 
rogative of  all  princes  touching  patents  to  new  inventions.  The  radical 
point  is,  whether  Messrs.  Roebuck  &  Co.  have  invented  any  thing 
material?  They  certainly  have.  The  use  of  lead  vessels  instead  of  glass 
is  a  matter  of  great  moment.  It  has  been  said,  that  if  the  use  of  lead 
vessels  was  known  in  England  before  the  date  of  the  patent,  Messrs. 
Roebuck  &  Co.  cannot  support  their  patent ;  and  to  illustrate  this  the  use 
of  the  stocking-loom,  &c.,  has  been  mentioned.  I  am  not  sure  that  the 
ELing  could  not  have  granted  a  patent  to  the  person  who  introduced  the 
stocking-loom  into  Scotland.  The  cases,  however,  are  different,  for 
the  stocking-loom  was  a  public  manufactory  in  England,  to  which  every 
one  had  access  ;  whereas,  they  who  made  oil  of  vitriol  in  lead  vessels  at 
Bridgenorth  or  Bewdly,  wrought  privately,  and  work  privately  still. 

*'LoBD  MoKBODDO. — The  invention  of  Messrs.  Roebuck  &  Co.  has 
proved  useful.  The  first  objection  is,  that  there  is  no  new  discovery. 
Answer  :  Call  it  a  discovery,  or  call  it  an  improvement,  it  is  so  material 
as  to  entitle  Messrs  Roebuck  &  Co.  to  a  reward.  The  second  objection 
is,  that  the  patentees  had  used  this  method  for  fourteen  years  before  the 
date  of  the  patent.     Answer,  1st,  In  point  of  fact  it  is  long  since  they 
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judgment   of  this  Houd^  also  affintied  thd  decree  belo^, 
*^  for  other  reasons^  as  well  8ts  those  specified  ill  the  inters 

locator." 

began  to  try  it ;  but  they  did  not  till  of  late  btin^  their  trials  to  perfect 
tion.  2d.  There  was  no  occanon  for  applying  to  obtairi  a  patent  till  there 
was  a  danger  of  discovery.  The  third  objection  is,  that  the  discovery  was 
not  made  by  Roebuck  &  Co.  I  do  not  see  tthy  evidence  of  the  art  having 
been  practised  in  Scotland.  That  the  art  was  practised  it  England  before 
the  date  of  the  patent  I  am  satisfied.  The  questioti  then  comes  to  this,  > 
will  not  Roebuck's  patent  be  good,  as  he  first  bit)tight  the  art  into  Scot^ 
land?  £ven  in  that  view,  as  the  ihtroductor  of  this  art,  he  is  a  great 
benefactor  to  the  nation.  The  art  was  not  publicly  practised  in  England  \ 
it  being  secretly  practised  there  will  not  affect  Roebuck's  patent.  But  I 
will  suppose  that  the  art  was  publicly  practised  in  England  ;  still,  I  think 
it  the  same  thing  as  if  Roebuck  had  introduced  it  into  Scotland  front 
beyond  seas.  In  the  sense  of  law,  England,  With  respect  to  Us,  is  beyond 
seas.  The  article  of  Union  touches  hot  this  case.  Tliis  is  tidt  a  tUatteT 
of  trade,  though  it  may  be  liseful  in  trade.  There  is  bo  cotnlnunication 
of  the  law  of  patents  between  the  twb  nations. 

'*  Lord  Co  Alston.  —  I  am  clear  that  there  is  no  relevancy  on  the  first 
and  second  objections.  My  sole  difficulty  lies  in  the  third  objection,  that 
this  art  had  been  practised  in  England  and  elsewhere  before  the  date  of 
the  patent.  There  is  ho  proof  as  to  the  Stirlings.  It  is  not  sufficient 
that  others  may  have  known  it ;  it  others  did  Hot  uSQ  it,  the  patent  will 
be  good  ;  so  says  the  Act  of  King  James  1,  which  the  {larties  admit  to  bd 
the  law  of  Britain  ;  but  the  evidence  of  its  hatdug  been  practised  in  Eng-< 
land  is  sufficient  to  void  the  patent.  I  admit  that  its  being  practised  in 
foreign  parts  would  not  be  a  good  objection.  It  is  proved  to  have  been 
practised  at  Bridgenorth  and  Bewdly  :  this,  I  think,  Is  a  good  objectioti 
in  the  words  of  the  articles  of  Union.  Upon  this  tilause  of  the  articled 
of  Union  the  Statute  of  J^ames  1  is  admitted  to  bte  the  law  of  Britain.  At 
the  time  of  the  Union,  there  was  scarcely  one  maUufactuTe  properly  prac- 
tised in  Scotland.  Most  of  the  manufactures  now  known  were  then 
known  in  England.  Was  it  agreeable  to  the  Statute  of  Monopolies,  or  to 
the  articles  of  Union,  that  any  subject  of  Scotland  could  apply  for  a 
patent  respecting  any  manufacture  knoMrh  in  England,  but  not  in  Soot^ 
land?    This  cause  falls  to  be  determihed  Upon  the  articles  of  Uiiiou. 

^*  Lord  Justice-Clerk.  —  I  would  r^p^l  the  first  and  second  objec- 
tion ;  but  the  third  is  irresistible.  Ah  to  what  is  said  that  this  bUsineiM 
is  kept  a  secret,  it  is  notoriously  known  that  many  of  the  most  valuable 
manufactures  in  England,  whether  ^th  patent  or  without,  are  cohdiicted 
with  all  imaginable  secrecy.  The  Words  publicum  exerditium^  though  in 
the  patent,  are  not  in  the  statute.    I  should  b\9  sorry  that  we  adopted 
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*  The  Lord  Chancellor,  —*  If  we  are  to  take  that  *  450 
case  according  to  the  letter,  it  is  a  distinct  decision  on 

this  rule  of  decision,  holding  that  a  patent  would  be  good  against  estab- 
lishing manufactures  in  Scotland  which  are  practised  in  England :  this 
destroys  the  evidence  from  the  King's  patent,  that  Roebuck  was  the 
original  inventor.  The  law  of  monopolies  is  general}  with  the  exception 
of  the  first  inventor." 

Roebuck  and  Garbett  appealed  to  the  House  of  Lords  against  the 
interlocutor  of  the  Court  of  Session,  and  also  against  several  prior  inter- 
locutors of  the  Lord  Ordinary.  The  reasons  annexed  to  their  printed 
case,  and  signed  by  £.  Thurlow,  Ja.  Montgomery,  and  Al.  Wedderbum, 
were  to  the  following  effect :  — 

1.  Every  original  discoverer  of  an  invention,  or  an  importer  of  a  foreign 
invention  useful  to  the  public,  may,  as  a  reward  of  his  labour,  obtain  a 
patent  for  an  exclusive  privilege  of  exercising  such  invention  during  a 
reasonable  time.  The  appellants  stand  in  that  situation :  by  study, 
labour,  and  great  expense,  they  discovered,  and  for  many  years  practised 
in  secret,  a  method  of  preparing  and  also  of  rectifying  oil  of  vitriol  in 
vessels  of  lead  ;  which  considerably  reduced  the  price  of  that  commodity. 
On  finding  themselves  likely  to  be  stripped  of  the  benefit  of  this  discovery 
by  repeated  undue  attempts  made  by  others  on  their  servants  to  come  at 
the  secret,  they  applied  for  and  obtained  letters-patent,  which,  by  the 
laws  of  both  parts  of  the  United  Kingdom,  entitle  them  to  prevent  any 
other  person  from  exercising  this  invention  during  the  term  granted  by 
the  pateirt. 

Objection.  That  the  mode  of  preparing  oil  of  vitriol  practised  by  the 
appellants  is  not  an  original  invention,  but  only  an  improvement  on  a 
manufacture  formerly  known. 

Answer.  The  method  discovered  by  the  appellants  is,  in  the  sound 
construction  of  the  Act  of  21  James  1,  §  6,  a  new  invention,  as  the  pro- 
cess and  vessels  used  are  different  from  any  formerly  practised  ;  and  as 
their  method  has  had  the  effect  of  lowering  the  price  of  the  manufacture, 
they  are,  within  the  reason  of  the  law,  justly  entitled  to  the  benefit  of 
their  patent. 

Objection.  That  before  the  date  of  the  patent,  the  same  mode  was 
practised  by  the  appellants  themselves,  and  also  known  to  and  practised 
by  the  respondents  and  others,  both  in  England  and  Scotland. 

Answer*  For  many  years  before  the  date  of  the  patent,  the  appellants 
practised  their  own  invention  ;  but  they  were  long  employed  in  bringing 
to  perfection  the  discovery  they  had  made,  and  carried  on  their  business 
wiUi  all  possible  secrecy,  until  they  made  a  public  disclosure  of  the  in- 
vention upon  their  obtaining  the  patent,  and  till  then  it  was  not  known 
or  practised  by  others  or  elsewhere. 

2.  No  proof  has  been  brought  by  the  respondents,  either  of  the  dis- 
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the  very  point.     The  second  reason  raised  the  question 
*  451   *  distinctly.    It  appears  Lord  Mansfield  was  present 
when  the  judgment  was  given. 

covery  or  practice,  by  any  other  than  the  appellants,  of  this  invention  in 
Scotland  (which  alone  can  avail  them) ;  and  with  respect  to  the  proof  of 
the  prior  practice  of  the  same  mode  in  England,  that  proof,  were  it  much 
stronger  and  more  unexceptionable  than  it  is,  cannot  serve  the  respon- 
dents, because  England  in  the  present  question  is  to  be  considered  as  a 
foreign  coimtry  with  respect  to  Scotland  ;  and,  in  that  view,  the  appel- 
lants are  entitled  to  the.full  benefit  of  the  patent,  even  though  they  had 
not  been  the  first  discoverers,  but  only  the  first  importers  of  the  invention 
from  England  to  Scotland. 

[The  rest  of  this  reason  alleged  that  the  respondents'  proofs  were  im- 
properly taken  in  England  ;  that  the  imperfect  knowledge  of  the  manu- 
facture there  was  acquired  from  a  discarded  servant  of  the  appellants  ; 
that  the  manufacture  was  never  publicly  carried  on  at  any  of  the  oil  of 
vitriol  works  in  England  ;  and  that  the  rectifying  the  spirits  in  vessels  of 
lead,  which  was  a  material  part  of  the  invention,  was  never  practised  in 
England  prior  to  the  date  of  the  appellants'  patent.] 

3.  Upon  a  fair  view  of  all  the  circumstances  in  evidence,  it  appears 
that  the  appellants  were  the  original  inventors,  and  for  some  time  ex- 
clusively possessed  the  improvement ;  that  on  discovery  of  undue  attempts 
on  their  servants  to  come  at  the  secret  of  this  improvement,  the  appel- 
lants then  obtained  the  patent  for  the  exclusive  exercise  of  their  invention; 
that  prior  to  the  patent  the  invention  was  not  known  in  Scotland  to  any 
besides  the  appellants  ;  that  the  imperfect  attempts  to  reduce  it  to  useful 
practice  in  England,  took  their  rise  from  the  assistance  and  information 
of  one  of  the  appellants'  servants,  who  was  dismissed  for  misbehaviour, 
and  who  pretended  he  had,  but  truly  had  not,  learned  the  secret ;  and 
that  whatever  knowledge  the  respondents  might  have  acquired  of  the 
invention,  they  had  come  at  by  corrupting  the  appellants'  servants,  or  by 
the  disclosure  of  the  invention  made  by  the  appellants  in  their  specifica- 
tion. 

The  reasons  annexed  to  the  respondents'  printed  case,  and  signed  by 
Al.  Forrester  and  Al.  Murray,  were  to  this  effect :  — 

1.  Every  grant  from  the  Crown  may,  by  the  law  of  Scotland,  be  set 
aside,  if  obtained  by  concealing  the  truth,  or  upon  a  false  or  erroneous 
representation  of  facts.  The  petition,  on  which  the  patent  in  question 
was  obtained,  disguised  the  truth,  as  it  induced  a  belief  of  a  new  manu- 
facture being  then  discovered.  It  concealed  the  fact  that  Dr.  Ward  had 
obtained  a  patent  for  extracting  the  same  acid  spirit  from  sulphur  by  a 
mixture  of  saltpetre  ;  that  the  appellants  themselves,  and  others  in  Eng- 
land, had  carried  on  that  manufacture  ;  and  under  cover  of  leaden  vessels, 
a  colour  was  given  to  their  alleged  invention  as  if  the  whole  had  been  a 
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The  Attorney- Chenend. — ^To  what  extent,  then,  are 
*  the  judgments  of  this  House  to  be  held  bindmg  ?  Of  *  452 
course  this  House  has  the  same  power  to  review  its 
own  judgments  as  the  Courts  below  have. 

♦  The  Lord  Chancellor.  —  They  are  binding  on  all   ♦  458 
inferior  jurisdictions,  but  not  absolutely  binding  on 
this  House.    It  would,  however,  require  strong  reasons  for 


manufacture  then  newly  discovered  ;  whereas  the  operation  had  been  per- 
formed, even  in  leaden  vessels,  long  before  the  date  of  the  patent. 

2.  Monopolies  being  adverse  to  the  constitution  and  common  law  of 
Scotland,  the  grant  thereof  can  be  supported  only  from  some  evident 
public  utility,  or  as  a  reward  for  the  ingenuity  and  labour  of  a  perfectly 
new  invention  ;  neither  of  which  are  at  all  applicable  to  a  patentee  who, 
at  the  obtaining  of  his  patent,  is  only  continuing  a  manufacture  long  car- 
ried on  by  him  in  Scotland,  and  brought  there  from  the  other  part  of  the 
United  Kingdom,  where  it  had  long  been  in  full  use  and  practice,  not 
restrainable  by  any  grant  of  the  Crown,  and  consequently  not  restrainable 
in  Scotland,  by  the  very  words  of  the  sixth  article  of  the  Union  treaty, 
which  in  points  of  trade  subject  both  parts  of  the  United  Kingdom  to  the 
same  restrictions,  and  allow  the  same  exceptions. 

3*  Whatever  claim  the  inventors  of  a  new  discovery  may  have  by  the 
common  law  of  Scotland,  or  by  21  James  1,  now  become  the  law  of  that 
part  of  the  United  Kingdom,  to  a  reward  for  their  industry  by  a  monopoly 
for  a  term  of  years,  the  appellants  cai)  never  bring  themselves  within  any 
such  description.  The  claim  supposes  them  to  be  the  original  inventors, 
which  they  have  not  proved.  Next,  it  supposes  the  invention  to  have 
been  of  difficult  investigation,  which  was  not  the  case ;  the  discovery 
being  no  more  than  a  change  of  the  material  of  the  vessels  in  the  manu- 
facture, which  was  not  new,  being  known  and  practised  by  several  others 
long  before  the  patent  was  granted  ;  nay,  for  many  years  by  the  appel- 
lants themselves. 

4.  The  imputation  endeavoured  to  be  fixed  on  the  respondents  of  cor- 
rupting the  appellants'  servants  is  unfounded  and  foreign  to  the  purpose  ; 
the  sole  question  being,  whether  the  making  oil  of  vitriol  in  leaden 
vessels  was  an  operation  new  and  unknown  to  others  when  the  appellants 
obtained  their  patent.  The  respondents  could  not  have  any  object  in 
being  informed  of  the  use  of  leaden  vessels,  since  they  were  proved  to 
have  hum  well  informed  thereof  before  that  time. 

The  appeal  came  to  be  argued  before  the  House  of  Lords  on  the  27th 
of  May,  1774,  when  —  *'  It  was  ordered  and  adjudged  that  the  appeal  be 
dismissed,  and  the  interlocutors  therein  complained  of  be  affirmed,  for 
other  reasons  as  well  as  the  reasons  specified  therein." 
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US  to  set  aside  a  dBoision  of  the  House  on  the  very  point 
raised  in  this  case. 

The  Attorney'  Q-enerdl.  —  The  true  rule  I  take  to  be, 
whether  the  decision  is  binding  beyond  the  strict  necessity  of 
the  case.  The  reasons  assigned  form  no  part  of  the  judg- 
ment of  the  House  ;  and  if  the  judgment  be  right  and  main- 
tainable *^  for  other  reasons/'  it  is  open  to  me  to  reargue  the 
points  contained  in  the  reasons  assigned.  The  decbion  of  the 
House  does  not  make  them  law. 

The  Lobd  Chancellor.  —  The  second  reason  is  made  an 
essential  part  of  the  judgment  of  the  House. 

The  Attomeif' General.  —  It  is  clear  that  in  that  case  there 
was  previous  user  by  the  party  himself  in  Scotland ;  and  that 
was  sufficient  ground  to  set  aside  the  patent  and  support  the 

judgment.  The  circumstance  that  no  costs  were  given 
*  464   is  evidence  that  the  decision  *  was  not  given  on  the 

ground  taken  in  the  Court  below ;  and  the  other  cir- 
cumstance, that  the  practice  had  been  uniform  the  other  way 
for  200  years,  is  a  practical  construction  of  the  Act  of  Par- 
liament during  all  that  period.  The  sixth  article  of  the  Union 
has  nothing  to  do  with  mon9polies  for  inventions,  and  does 
not  apply  to  this  case.  There  was  a  patent  law  in  Scotland 
long  before.  Did  the  Crown  lose,  by  the  Act  of  Union,  the 
power  to  grant  a  patent  for  one  kingdom  separately  from  the 
other,  as  before  the  Union  ?  If  this  be  a  good  patent,  the  pro- 
viso makes  it  dear  that  no  prior  user,  except  in  Scotland, 
will  vacate  it.  Every  patent,  both  English  and  Scotch,  is  in 
jeopardy  if  this  is  not  right.  [The  cases  of  Laycock  v. 
Clarke^  (a)  The  King  v.  Arkwright^  and  TennanCe  Patent^  (6) 
wer«  referred  to. 

Mr^  Bigge  Andrews  (with  the  Attorney- General). — The 
condition  on  which  the  patent  to  the  appellant  is  made  de- 
feasible is,  that  the  invention  is  new  in  Scotland,  not  defeas- 

(a)  Morr.  5045.  (b)  Dalies'  Pat.  Cm.  pp.  129,  400. 
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ible  by  reason  of  previouB  use  of  the  maoUnery  in  England* 
The  respondents  try  to  control  the  prerogative  because  they 
say  there  was  previous  user  in  England.  If  the  Crown  had 
the  power  of  granting  these  patents  before  the  Union,  as  part 
of  its  prerogative,  that  power  could  not  be  taken  away  except 
by  express  Act  of  Parliament*  The  Crown,  by  the  common 
law,  before  the  Statute  of  James,  which  is  restrictive  of  its 
prerogative,  had  the  power  to  grant  patents  without  restrio- 
tion  to  the  true  and  first  inventor  of  any  invention  in  Eng-* 
land,  (a)  or  the  importer  of  any  Invention  from  a  foreign 
country.  Bdge%hury  v.  Stephem.  (i)  AH  the  forms  of  patents 
in  England  proceed  on  the  narrative  that  the  invention  is 
new  in  England  (Davies  on  Patents,  p.  27) ;  and  if  not 
new  *  in  England,  the  patent  is  defeasible.  The  case  *  455 
of  The  Xing  v.  ArkwrigJU,  relied  on  in  the  respondents' 
printed  case,  is  in  favour  of  the  appellant*  The  cases  of 
Laycock  v.  Clarke  and  of  Tewrumt^e  Patent  have  no  appli- 
cation to  this  \  and  as  to  Roebuck  v,  J^irling^  it  is  quite  clear 
that  the  judgment  of  the  House  does  not  go  on  the  ground 
only  of  previous  user  in  England. 

T&B  LoBD  Ch ANCBLLOB.  *^  As  fieu*  as  I  am  concerned,  I  feel 
myself  bound  by  the  decision  of  the  House  in  that  case :  you 
cannot  aver  against  the  record  as  in  the  Journals. 

Lord  Brougham*  ->—  The  case  of  Roebuck  v.  Stirling  appears 
to  me  perfectly  to  decide  this  case.  The  Court  of  Session 
had  dismmsed  the  suit  because  it  appeared  that  the  process 
in  question  was  known  to  and  practised  by  different  persons 
in  England^  This  House  adjudged  that  the  interlocutors 
complained  of  be  aflSrmed  *^  for  other  reasons,  as  well  as  the 
reasons  specified  therein."  That  implies  that  they  concurred 
in  the  reasons  thus  given  on  the  face  of  the  interlocutor* 
What  other  reasons  there  may  have  been  for  the  affirmance 
may  be  a  question,  but  that  reason  was  put  forward  by  the 
Court  below  as  the  ground  of  its  decision ;  and  being  so  put 

(a)  Noy,  p.  182*  (ft)  2  Sslk.  447. 
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forward,  was,  at  all  eyents,  one  of  the  reasons  for  tiie  affirm- 
ance of  tike  judgment,  with  other  reasons  not  stated  by  the 
House. 

Lord  Campbell.  —  There  is  an  express  decision  applying 
in  its  terms  to  the  present  case  just  as  much  as  if  other  rea- 
sons had  not  been  introduced  into  the  judgment  of  the  House. 
That  being  an  express  decision  upon  the  point  in  question, 
unless  it  ia  shown  that  the  House  was  under  some  great  mis- 
take at  the  time,  it  must  be  considered  as  binding.  I  entirely 
concur  in  the  decision:  I  think  it  is  perfectly  right,  and  if 

it  had  been  res  integra  I  should  have  so  decided ;  but 
*  456   ♦  especially  after  that  decision,  I  perfectly  concur  in 

the  affirmance  of  the  judgment  of  the  Court  below. 
My  opinion  is  that  the  law  was  quite  correctly  hiid  down  by 
this  House  in  1774. 

Lord  Brougham.  —  When  I  stated  that  I  proceeded  on  the 
decision  of  this  House  in  Boehuek  t.  Stirling j  in  the  year  1774, 
I  intended  to  have  added  that  I  should  have  so  decided  with- 
out th&t  precedent.  I  entirely  agree  with  my  noble  and 
learned  friend,  that  if  this  had  been  res  integra^  I  should  have 
so  decided  it. 

The  Lord  Chancellor. — Mr.  Attorney-General  has  stated 
that  several  opinions  have  been  taken  upon  this  subject  in 
England.  When  the  case  came  before  one  Judge,  he  decided 
it  in  the  way  in  which  we  think  he  ought  to  have  decided  it. 
Then  it  afterwards  went  before  the  full  Court,  and  they  were 
unanimous  in  their  judgment,  corresponding  with  the  previous 
decision  of  this  House.  And  with  respect  to  the  previous 
decision  of  this  House,  we  have  searched  the. Journals  and 
we  find  that  the  Lord  Chancellor  was  present,  and  not  only 
the  Lord  Chancellor,  but  Lord  Mansfield  also. 

Mr,  Fitzroy  Kelly  and  Mr.  Q-odsan  appeared  for  the  re- 
spondents, to  support  the  judgment  of  the  Court  below.     As 
their  Lordships  proposed  to  affirm  that  judgment  without 
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hearing  them,  they  asked  that  it  might  be  affirmed  with  costs, 
the  appeal  being  directly  in  the  face  of  a  judgment  of  this 
House. 

Thc  Lobd  Chancellob. — I  think  it  must  be  affirmed  with 
costs. 

And  it  was  so  ordered. 


♦ANDRE WES  v.  WALTON.         •     ♦457     * 

1842. 

Geobgb  Ptne  Ani«ewes  .    .  ' Appellant. 

William  Walton  and  Others JRespondents. 

Appeal    Practice*    Enrolment.     Costs. 

The  HoiiBe  of  Lords  will  not  hear  an  appeal  against  any  decree  or  order 
of  any  branch  of  the  Court  of  Chancery,  unless  it  has  been  enrolled.^ 

Where  an  appeal  against  a  decree  and  orders  came  to  be  heard,  and  the 
respondents'  counsel  took  a  preliminary  objection  that  they  were  not 
enrolled  ;  the  House,  considering  that  the  appellant  had  been  misin- 
formed as  to  the  necessity  of  enrolment,  allowed  (with  consent  of  the 
respondents)  the  appeal  to  stand  orer  for  that  purpose,  without  order- 
ing him  to  pay  the  costs  of  the  day. 

February  17, 1842. 

This  was  an  appeal  against  a  decree  made  by  the  Vice^ 
Chancellor,  the  10th  of  June,  1831,  dismissing,  with  costs, 
the  appellant's  bill  for  specific  pei-formance  of  an  agreement ; 
and  from  an  order  of  the  Lord  Chancellor,  dated  the  22d  of 
December,  1832)  affirming  the  said  decree,  with  costs ;  and 

*  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1019,  and  cases  in  note  (5),  1492  ; 
Beavan  v.  Momington,  8  H.  L.  Cas.  525  ;  Broadhurst  v.  Tunnicliff,  9 
a.  &  Fin.  71. 
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from  several  oonaequential  orders  of  the  Court  of  Chancery. 
The  appeal  came  on  to  be  heard  before  the  Lord  ChaiM^ellpr, 
Lord  Bbougham,  Lord  Cottenham,  and  Lord  Campbell., 

Mr,  Andrewes."^  I  am  the  appellant  in  poraon,  and  have 
respectfully  to  state  to  your  Lordships  that  it  is  an  appeal, 
not  only  from  a  decree  of  the  yice-Chancellor  affirmed  by 
the  Lord  Chancellor,  but  also  against  several  orders  and  pro- 
cesses of  attachment  subsequent  to  that  decree. 

Mr.  J.  RvsseU  (with  whom  was  Mr.  Mflcqueen)^  for  the 

respondents,  interrupting  the  appellant,  Baid :  I  am  anxious 

on  the  part  of  my  clients  to  put  an  end  to  the  fright- 

*  458   ful  litigation  in  this  case ;  I  am  *  perfectly  willing  to 

•bstain  from  enforcing  wy  process  against  Mr.  An- 
drewes,  and  to  consent  to  his  being  discharged  out  of  custody 
at  once  from  all  the  costs  awarded  against  him  in  the  Court 
of  Chancery,  provided  he  will  consent  to  refrain  from  har- 
assing the  respondents  with  any  further  litigation.  It  is  out 
of  compassion  for  him  that  I  make  this  offer,  and  I  am  sure  if 
he  had  counsel  here  they  would  press  upon  him  to  accept  it ; 
it  is  out  of  compassion  to  him,  and  in  mercy  to  my  clients, 
that  I  make  the  offer ;  and  if  he  will  not  aooept  it,  tiien  I 
would  merely  submit  to  your  Lordships  whether  yop  can 
xegularly  hear  the  appeal.  It  is  an  appeal  from  the  decree 
of  the  Vice-Chancellor,  not  signed  by  the  Lord  Chancellor, 
not  enrolled ;  it  is  an  appeal  against  an  order  of  the  Lord 
Chancellor,  not  signed  nor  enrolled ;  it  is  an  appeal  against 
an  order  of  the  Master  of  the  RoUs,  not  signed  nor  enrolled ; 
it  is  an  appeal  against  orders  of  the  Lords  Commissioners, 
not  signed  nor  enrolled ;  and  it  is  an  appeal  against  other 
orders  of  the  Lord  Chancellor,  not  signed  nor  enrolled. 
There  arises,  therefore,  not  merely  that  general  question 
whether,  if  it  had  been  an  appeal  here  from  the  order  of  the 
Lord  Chancellor  in  the  cause,  enrolment  would  have  been 
necessary :  but  a  further  point  on  which  we  go  is,  that 
there  are  various  orders  of  the  Master  of  the  RoUs  and  of  the 
Lords  Commissioners,  and  there  cannot  be  an  appeal  to  this 
House  against  them  unless  they  are  enrolled.  And  further, 
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I  baTO  to  sabmit  to  your  Lordships  that  with  respect  to  the 
decree  and  order  a£brming  it  —  which  are  the  foundation  of 
all  the  orders  sought  to  be  discharged — there  is,  first,  the 
decree  dismissing  the  bill  with  costs;  and  then  there  are 
orders  affecting  other  persons,  and  these  persons  are 
not  made  parties  to  this  appeal,  but  thej  *  would  be  *  459 
affected  by  an  alteration  of  the  decree  and  orders: 
and  farther,  there  is  a  vesting  order  from  the  Insolvent 
Debtors'  Court,  which  your  Lordships  will  find  stated  in  our 
case,  and  by  which  all  right  and  interest  (if  there  were  any) 
that  Mr.  Andrewes  had  at  any  time  in  tiiese  matters,  is  de- 
vested out  of  him,  and  is  now  vested  in  the  assignee,  imder 
the  Act  of  the  1  A  2  Vict.  c.  110.  I  do  not  say  tJmt  on  that 
account  Mr.  Andrewes  is  absolutely  precluded  from  prose- 
cuting the  appeal,  because,  although  his  interest  in  respect 
of  the  lease,  the  original  subject  of  the  suit,  is  devested  out 
of  him,  stil],  with  respect  to  his  personal  Hability  under  the 
process  of  contempt,  he  has  a  right  to  appeal.  He  has  a 
light  to  be  heard  before  your  Lordships  on  the  regularity  and 
validity  of  the  orders  upon  which  the  process  of  contempt 
was  issued ;  but  he  must  have  an  appeal  which  is  perfect ;  he 
must  have  all  the  parties  here,  because  we  are  not  to  have 
the  risk  of  another  appeal  against  other  parties.  With 
respect  to  the  oompoitation  of  the  time  of  appealing,  the 
limit  now  is  fipom  the  date  of  the  enrolment  of  the  decree  or 
order;  (a)  and  if  your  Lordships  permit  this  appeal  to  be 
heard  without  the  enrolments,  there  will  be  no  rule  by  which 
to  compute  the  time  for  appealing.  I  hope  Mr.  Andrewes 
will  take  into  consideration  the  offer  I  again  make  him,  and 
which  is  more  than  he  could  expect,  even  if  he  were  as  right 
as  he  is  wrong.  If  he  does  not  accept  the  offer,  so  as  to 
save  your  Lordships  and  ourselves  from  the  discussion  into 
which  I  have  no  doubt  he  will  otherwise  enter,  I  have  to 
submit  to  your  Lordships  the  objections  which  I  have  now 
made,  namely,  that  your  Lordships  cannot  entertain  the  ap- 
peal. 

(a)  Ante,  Vol.  lY.  pp.  264,  506;  and  Vol.  TI.  p.  876,  No.  118. 
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•  460       *  Mr.  Andrewes. —  My  Lords,  with  respect  to  the  offer 

that  has  been  made  of  a  mere  discharge  from  prison 
after  so  long  a  confinement,  it  would  be  a  hardship  upon  me, 
as  being  nothing  to  satisfy  my  expectations,  especially  to  go 
out  with  my  hands  tied  from  proceedings  against  the  other 
parties,  and  precluded  from  seeking  relief  in  pecuniary  com- 
pensation for  that  imprisonment.  I  trust  your  Lordships  will 
be  of  opinion  in  my  favour  upon  hearing  my  case,  in  the  jus- 
tice of  which  I  haye  the  fullest  confidence.  The  best  test  of 
my  sincerity  in  that  belief,  whether  right  or  wrong,  is  that  I 
have  patiently  endured  my  long  confinement  under  the  fullest 
hope  that  I  shall  ultimately  succeed.  Had  I  not  the  opinions 
of  most  eminent  counsel,  whom  I  have  consulted,  in  my  favour, 
I  might  not,  bn  my  own  opinion  alone,  possess  the  confidence 
I  do.  I  hope  your  Lordships  will  not  be  influenced  by  the 
compassionate  offer  which  has  been  made  by  the  opposing 
counsel ;  so  that  my  rejection  of  that  offer  may  in  the  least 
prejudice  my  case.  If  your  Lordships  will  allow  me  time  to 
answer  the  preliminary  objection  which  has  been  raised  sud- 
denly, I  have  not  a  doubt  I  shall  be  able  most  satisfactorily 
to  clear  away  all  that  has  been  urged  as  an  impediment  to  my 
being  heard  upon  the  appeal.  I  have  endeavoured  to  find  out 
whether  my  appeal  stood  in  such  a  state  as  to  require  enrol- 
ment of  the  decree  and  subsequent  orders;  and  the  best 
information  I  have  been  able  to  get  from  (what  I  considered 
competent  authority)  the  Six  Clerks'  Office,  is,  that  the  modem 
practice  does  not  require  the  enrolment  of  an  order ;  that,  had 
I  come  to  this  House  immediately  appealing  from  the  Vice- 
Chancellor's  decree,  I  could  not  have  presented  myself  with- 
out being  armed  with  the  enrolment  of  that  decree; 

*  461    but  *  according  to  modern  practice,  and  there  is  a  late 

publication  by  Mr.  Smith  upon  it,  (a)  I  was  instructed 
it  was  not  necessary  that  the  decree,  having  been  appealed 
from  to  the  Lord  Chancellor,  should  be  enrolled,  in  order  to 
a  further  appeal  here.    I  was  led  in  my  own  mind  not  to  rest 

(a)  Smith's  Prao.  vol.  2,  p.  2.     See  also  2  Dan.  Prac.  p.  ^4;  and 
contrOf  Macq.  Prac.  ia  the  House  of  Lords,  p.  118. 
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^wholly  upon  that  publication,  but  to  have  application  made 
to  the  different  clerks  in  Court,  at  the  Six  Clerks'  Office* 
upon  the  subject ;  and  I  have  their  positive  assurance  that 
the  decree  being  appealed  from  to  the  Lord  Chancellor,  and 
from  him  to  this  House,  it  does  not,  according  to  the  modern 
practice,  require  enrolment;  or  else  that  enrolment  should 
have  taken  place  before  I  had  ventured  to  appear  before  your 
Lordships.  If  there  be  any  doubt  with  respect  to  the  prac- 
tice on  the  point,  reference  to  the  Six  Clerks'  Office  may  clear 
up  that  doubt ;  and  if  it  should  be  found  not  to  be  as  I  have 
stated  it,  I  have  been  misled  after  the  best  endeavours  to 
obtain  the  right  information  on  the  subject.  I  have  heard  the 
respondents'  counsel  speak  of  orders  of  the  Master  of  the 
Rolls,  but  I  am  not  aware  at  this  moment  of  any  order  of 
the  Master  of  the  Rolls  appealed  from  directly  from  the  Mas- 
ter of  the  Rolls :  but  the  general  answer  to  my  inquiry,  and 
not  from  one  only  in  the  Six  Clerks'  Office,  but  from  several, 
was  that  no  orders  are  ever  enrolled  short  of  decrees  or 
decretal  orders,  not  interlocutory  orders;  or  else  I  should 
have  seen  what  I  had  to  do  ;  for  there  are  several  ordera  now 
before  your  Lordships,  the  appeals  from  which,  as  I  have 
believed,  were  in  a  fit  state  to  be  heard. 

Lord  Brougham. —  The  Six  Clerks  have  misinformed 
*  you.   Have  they  informed  you  that  no  orders  appealed    ♦  462 
from  to  this  House  are  necessary  to  be  enrolled  ? 

Mr.  Andrewea.  —  Yes ;  that  no  orders,  short  of  decrees  or 
decretal  orders,  have  ever  been  required  to  be  enrolled.  The 
question  was  sent  to  them  from  me,  whether,  in  order  to 
appeal  to  the  House  of  Lords,  those  orders  required  enrol- 
ment ;  and  the  answers  have  been,  some  in  writing,  that  it 
was  unnecessary.  Now,  if  I  have  been  mistaken,  I  should 
hope  your  Lordships  would  allow  me  time  in  order  to  have 
that  rectified.  I  remember,  not  very  long  ago,  when  it  was 
found  that  an  appeal  from  Ireland  (a)  was  brought  without 
enrolment  of  the  decree,  some  time  was  given  for  doing  it, 

(a)  Be  Borgb  v.  Clarke,  ante^  Yol.  IV.  p.  586. 
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and  an  order  made  for  the  appeal  to  stand  oyer ;  and  it  was 
afterwards  brought  on  perfected.  If  your  Lordships  allow 
me,  I  will  say  one  word  with  respect  to  the  enrolment,  that  is 
as  to  the  separate  parts  of  the  appeal :  if  the  first  part,  the 
decree  appealed  from  to  the  Lord  Chancellor,  had  not  been 
so  appealed  from,  but  had  come  direct  from  the  Vice-Chan- 
cellor  to  your  Lordships,  it  must  have  been  previously  en- 
rolled, but  having  come  through  the  Lord  Chancellor  to  this 
House,  enrolment  of  that  decree  was  not  requisite ;  and  if 
your  Lordships  allow  me,  I  will  go  on  and  show  the  founda- 
tion of  the  proceedings. 

The  Lord  Chancellor.  —  Are  you  willing  to  rest  on  the 
result  of  your  argument  that  the  decree  and  orders  did  not 
require  to  be  enrolled? 

Mr.  Andrewes,  —  If  your  Lordships  will  allow  me,  I  would 
rather  be  right  before  I  open  my  appeal.    I  should  be 
*  463    very  sorry  to  trouble  your  Lordships  to  *  hear  an  argu- 
ment on  a  case,  which  would  afterwards  fall  to  the 
ground  on  the  point  of  form,  for  the  want  of  the  enrol- 
ment. 

Lord  Brougham.  —  What  would  the  fees  on  the  enrolment 
be,  Mr.  Andrewes  ? 

Mr.  Andrewes.  —  I  have  not  inquired,  my  Lord,  because  I 
had  ascertained  it  was  not  necessary.  If  all  the  orders  require 
enrolment,  I  should  say  probably  30{.  or  40L 

Lord  Brougham.  —  Upon  each  ? 

Mr,  Andrewes.  —  Upon  the  whole. 

Mr.  Russell.  —  It  would  only  be  one  enrolment. 

The  Lord  Chancellor.  —  Is  it  desired  that  the  hearing 
should  be  postponed  for  that  purpose  ?    If  so,  we  are  dis- 
posed to  let.it  stand  over,  that  is,  if  it  be  wished,  for  the  pur- 
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pose  of  the  enrolment  of  the  proceedings :  but  we  cannot 
proceed  with  the  appeal  without  their  being  enrolled. 

Mr.  Andrewes.  —  The  Vice-Chancellor's  decree,  or  all  the 
orders  and  decree  ? 

The  Lord  Chancellor.  —  All ;  they  require  to  be  en- 
rolled :  whatever  you  appeal  from,  whether  it  is  a  decree  of 
the  Vice-chancellor  or  a  decree  of  the  Lord  Chancellor,  it 
reqidres  to  be  enrolled. 

Mr,  Andrewes. — As  that  is  a  distinct  part  of  my  appeal, 
would  your  Lordships  allow  that  to  stand  over,  and  let  the 
orders  of  commitment  and  the  case  of  my  imprisonment,  which 
I  consider  to  be  false  imprisonment,  be  gone  into  ?  because  if  it 
should  turn  out  that  they  do  not  require  enrolment,  it — 

The  Lord  Chancellor.  —  We  cannot  take  the  case  by 
parcels ;  do  you  abandon  that  part  of  the  appeal  ?  We 
cannot  take  it  by  parcels ;  therefore  you  wiU  *  decide  *  464 
what  course  you  will  take.  You  appeal  from  a  decree ; 
that  decree  requires  to  be  enrolled ;  if  you  mean  to  abandon 
that  part  of  the  appeal  which  relates  to  the  decree,  you  will 
tell  us  so :  if  not,  we  will  not  allow  the  appeal  to  be  heard  by 
parcels. 

Lord  Cottenham  addressed  to  the  appellant  observations  to 
the  same  effect,  as  to  the  practice  of  the  House. 

• 

Mr.  Andrewes. — Though  they  are  of  a  distinct  nature? 
One  branch  of  my  appeal  is  for  false  imprisonment,  and  the 
other  with  respect  to  the  lease. 

The  Lord  Chancellor.  —  We  cannot  reason  with  you,  nor 
can  we  hear  the  appeal  by  parts :  if  you  choose  to  abandon  a 
part,  we  will  see  whether  we  will  allow  you  to  proceed  with 
the  rest. 

Mr.  AndreweB.  —  Tour  Lordships  have  been  so  good  as  to 
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put  it  to  me  that  I  may  go  upon  the  substantial  part  of  the 
case,  namely,  the  orders  of  commitment  on  the  false  imprison- 
ment, which  is  of  ten  times  more  consequence  to  me  than  the 
other  part,  though  that  is  considerable.  The  great  amount 
of  costs  turns  upon  the  question  as  to  whether  I  am  or  not 
entitled  to  the  lease ;  but  the  other  question  is  as  to  my  de- 
tention in  prison,  and  the  special  damage  consequent  upon 
nine  years'  imprisonment;  which  is  of  such  magnitude  in 
comparison  with  the  value  of  the  lease,  the  origin  of  the 
litigation,  that  I  do  not  here  hesitate  giving  up  the  first  part 
of  the  appeal,  and  going  upon  the  orders  I  am  now  complain- 
ing of,  beginning  with  the  first  order  of  the  Vice-Chancellor, 
not  having  been  discharged  under  that  first  order,  and  which 
ffrst  order  has  been  followed  up  by  subsequent  orders,  all  of 

which  I  hope  to  show  deserve  consideration  in  my 
*  465    favour,  as  being  wrong,  not  *  because  they  followed  a 

wrong  order,  but  because  in  themselves  they  are  equally 
wrong  with  the  first  order :  and  in  appealing  from  that  (from 
what  I  have  just  heard  from  your  Lordships),  I  have  now  to 
open  my  case.  This  is  a  mere  interlocutory  order,  which  the 
Six  Clerks  never  heard  of  being  enrolled.  Mr.  Smith,  an 
experienced  clerk  in  Court,  who  has  published  a  Book  of 
Practice  on  the  subject,  says  a  decree  of  the  Vice-Chancellor^ 
after  appeal  to  the  Lord  Chancellor,  does  not  in  modem  prac- 
tice appear  necessary  to  be  enrolled :  and  the  last  practical 
knowledge  I  have  obtained  from  the  Six  Clerks  on  the 
point  is,  that  the  interlocutory  orders  axe  never  enrolled  at 
aU. 

Lord  Brougham.  —  What  do  they  say  to  this  ?  Suppose 
you  were  going  on  with  one  of  these  unenroUed  orders  by 
appeal  here,  and  the  decree  was  not  under  appeal ;  what  is  to 
prevent  another  party  going  for  a  rehearing  in  the  Court  be- 
low, while  we  are  dealing  with  the  matter  here  ? 

Mr.  Andrewes,  —  The  orders  in  my  case  are  of  that  nature 
that  there  is  nothing  to  be  done  under  them.    Those  orders 
amount  merely  to  refusing  my  motions ;  there  is  nothing  in- 
them  to  be  acted  upon,  except  by  discharging  them. 
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Lord  Brougham.  —  With  respect  to  an  order  refusing  youf 
motion,  if  unenroUed  originally  below,  you  might  have  the 
case  reargued  in  the  Court  below  in  order  to  have  the  motion 
granted,  which  had  been  refused,  while  we  are  upon  the 
appeal  here  from  the  same  order. 

Mr.  Andrewes,  —  Taking  it  that  I  have  appealed  to  your 
Lordships  from  any  such  order,  the  other  side  could  have  no 
interest  in  disputing  it,  having  it  all  their  own  way. 
There  are  only  two  parties  to  these  *  orders ;  and,  with  *  466 
submission  to  your  Lordships,  would  it  not  be  a  high 
contempt  and  breach  of  the  privilege  of  this  House  for  me  to 
go  to  anodier  Court  for  any  other  purpose,  when  I  have  the 
matter  before  your  Lordships  for  decision?  If  I  appeal  to 
your  Lordships,  I  submit  I  must  wait  the  decision  of  this 
House,  and  not  go  to  an  inferior  Court  to  interfere  with  the 
proceedings  of  this  House.  I  should  have  been  guilty  of  a 
contempt  in  doing  such  a  thing,  if  I  had  first  submitted  my 
case  to  the  breast  of  this  House. 

The  Lord  Chancellor.  —  Are  you  willing  to  abandon  the 
first  ground,  and  go  on  with  the  appeal  with  respect  to  any 
of  these  orders,  running  the  risk  of  our  dismissing  the  appeal 
on  the  ground  of  the  orders  not  being  enrolled  ?  and  if  so,  we 
will  hear  you. 

Mr.  Andreives.  —  Certainly,  if  your  Lordships  will  put  it  in 
train  for  being  cleared  up.  I  have  so  endeavoured  to  ascer- 
tain whether  the  orders  were  subject  to  enrolment  or  not, 
that  I  have  the  fullest  confidence — 

Lord  Brougham.  —  The  practice  of  the  Court  below  may 
be  taken  by  what  the  Six  Clerks  tell  you,  but  the  practice  of 
this  House  is  different. 

Mr,  Russell,  —  Mr.  Andrewes  is  entirely  misinformed  with 
respect  to  this  matter.  The  Lord  Chancellor  will  recollect  a 
case  within  the  last  three  weeks  where  there  was  a  mere 
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order  for  maintenance;   and  that  order  was  required  to  be 
enrolled. 

The  Lord  Chancellor.  —  I  do  not  think  any  thing  can  be 
the  subject  of  appeal  to  this  House  until  it  is  enrolled.  The 
Six  Clerks  may  say  it  is  not  the  practice,  but  that  does  not 
mean  that  they  can  come  to  this  House  without  enrolment. 

*  467        *  Mr.  AndrewBB.  —  I  assure  your  Lordships  that  is 
the  opinion  of  the  Six  Clerks* 

Lord  Brougham.  —  The  Six  Clerks  can  know  nothing  of 
the  practice  of  this  House ;  it  is  with  them  confined  to  the 
Court  of  Chancery. 

The  Lord  Chancellor.  —  My  opinion  is  that  all  orders 
must  be  enrolled  before  appealed  from ;  they  are  not  perfect 
records  unless  enrolled. 

Mr.  Andrewes.  —  May  I  beg  to  be  clear  in  my  understand- 
ing of  the  matter,  as  to  whether  every  thing  which  has  been 
done  in  the  Court  below  would  require  enrolment  before  it 
comes  to  this  House  ? 

The  Lord  Chancellor.  —  That  is  my  opinion. 

Mr.  AndrewBB,  —  Would  your  Lordships  require  a  certifi- 
cate from  the  Six  Clerks  ? 

The  Lord  Chancellor.  —  We  are  not  in  the  habit  of  con- 
sulting the  Six  Clerks. 

Mr.  Andrewes.  —  Or  adopt  any  other  mode  of  arriving  at  a 
certainty  ?  I  have  not  alone  depended  on  the  Six  Clerks,  but 
have  attentively  studied  the  reports,  for  many  years,  of  cases 
of  appeal  to  your  Lordships ;  and  I  could  not  find  out  that 
any  such  enrolment  was  necessary,  not  being  from  Ireland  or 
Scotland. 
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The  Lord  Chancellor.  —  We  cannot  carry  on  a  dialogue 
with  you,  and  you  must  make  your  election  what  course  you 
will  adopt. 

Mr,  Andrewes.  —  It  has  been  my  desire  to  be  right. 

The  Lord  Chancellor.  —  We  have  said  they  must  be  en- 
rolled. 

Lord  Brougham. — My  advice  to  you,  Mr.  Andrewes, 
is  to  reconsider  the  offer  which  has  been  made  *  to  you  *  468 
by  the  learned  counsel  for  the  respondents :  I  strongly 
recommend  you  to  turn  it  in  your  mind ;  but  if  you  do  not 
accept  it,  I  do  not  say  that  your  refusing  it  will  work  any  the 
slightest  prejudice  to  your  case,  but  it  is  impossible  it  should 
not  work  a  feeling  in  our  minds.  I  must  say  it  appears  to  me 
a  very  kind  offer  on  their  part. 

The  Lord  Chancellor.  —  The  questions  you  have  to  argue 
are  merely  questions  of  law  ;  therefore  your  refusing  the  offer 
cannot  by  possibility  prejudice  your  case. 

Mr,  Andrewes,  —  The  great  question  is  whether  I  am  right 
or  wrong :  if  I  am  right,  it  requires  great  compensation  for 
nine  years'  imprisonment,  when,  as  I  hope  to  be  able  to  show 
your  Lordships,  the  proceeding  was  taken,  not  for  the  sake 
of  the  amount  of  the  demand,  but  for  the  express  purpose  of 
inflicting  that  imprisonment. 

The  Lord- Chancellor.  —  If  you  choose  to  rest  on  the 
opinion  which  has  been  given  you  by  the  Six  Clerks,  and  to 
take  the  chance  on  the  subject,  you  will  go  on ;  but  if  you 
apply  for  permission  to  have  an  opportunity  of  enrolling  those 
orders,  that  is  another  thing,  and  we  will  consider  it. 

Mr.  Andrewes,  —  I  humbly  apply  for  that ;  your  Lordships 
considering  they  require  it  before  I  can  be  heard  here. 

The  Lord  Chancellor  (after  their  Lordships  had  con- 
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f erred  together  a  short  time)*  —  Elect  now  which  you  will  do. 
We  are  of  opinion  enrolment  is  necessary  before  you  can 
appeal  to  this  House. 

Mr.  Andrewes.  —  I  must  take  it  as  your  Lordships  pro- 
nounce it ;  and  must  submit  not  to  come  to  this  House  again 
until  I  am  better  fortified. 

♦  469       *  Mr.  RuBsell.  —  Will  your  Lordships  order  the  ap- 
peal to  stand  oyer  for  some  limited  time  ? 

Mr.  Andrewes.  —  Will  your  Lordships  take  into  consider- 
ation the  disadvantages  I  labour  under,  being  in  a  prison  ? 

The  Lord  Chancellor. — What  time  do  you  want? 

Mr.  AndreweB.  —  Three  months,  if  your  Lordships  will 
allow  me  ;  and  as  I  am  suffering  all  the  time  whilst  all  the 
other  parties  are  out,  you  may  be  sure  I  would  not  ask  it 
unnecessarily,  and  I  hope  it  will  be  granted. 

Mr.  Ru9%ell.  —  I  will  not  object,  my  Lords,  to  three 
months. 

The  Lord  Chancellor.  —  Say  till  after  Easter.  It  stands 
over  till  after  Easter. 

Mr.  RuB%ell.  —  Will  your  Lordships  make  any  order  as  to 
the  costs  of  this  appearance  ? 

The  Lord  Chancellor.  —  We  make  no  order  as  to  the 
costs. 

It  was  then  ordered  (by, consent  of  the  appellant  and 
respondents)  that  the  appeal  should  stand  over  until  after 
Easter,  in  order  to  give  time  to  enrol  the  decrees  and  orders 
appealed  from. 
[  392  ] 


NAPIEB  V.  BBUCB.  *470 


♦NAPIER  V.  BRUCE.  •470 

1842. 

George  Napier  &  Co.,  Brewers  in  Edinburgh    Appellants. 
Mrs.  Ann  Bruce     • JRespandent. 

Employers  and  Agent,    Suretf/.    Bond,     Construetion. 

In  construing  an  agreement  in  the  form  of  a  bond,  in  which  a  surety 
became  liable  for  ihe  due  fulfilment  of  an  agent's  duties  therein  par- 
ticularly enumerated,  a  general  clause  in  the  obligatory  part  of  the 
bond  must  be  interpreted  strictly,  and  controlled  by  reference  to  the 
prior  clauses  specifying  the  extent  of  the  agency. 

HM  accordingly  (affirming  the  judgment  of  the  Court  of  Session),  that 
moneys  received  by  an  agent  on  account  of  his  employers,  during  the 
time  of  his  agency,  but  not  in  pursuance  of  the  particular  agency  dis- 
closed to  the  surety  by  the  specified  conditions  in  the  bond,  were  not 
covered  by  the  surety's  obligation  **  that  during  the  whole  time  the 
said  J.  D.  *B.  (the  agent)  shall  continue  to  act  as  agent  foresaid,  in 
consequence  of  the  above  recited  agreement,  he  shall  well  and  truly 
account  for  and  pay  to  us  (the  employers)  all  sums  of  money  received 
by  him  on  our  account."  ' 

February  25,  1842. 

On  the  18th  of  February,  1886,  the  appellants  addressed  a 
letter  to  James  Duncan  Bruce,  the  respondent's  son,  stating  the 
terms  of  an  agreement  which  they  proposed  to  enter  into  with 
him  as  their  agent,  for  the  sale  of  their  ales  in  London.  It 
was  part  of  the  agreement  that  Mr.  Bruce  should  find  two 
sufficient  sureties  to  the  amount  of  1,000^,  and  give  heritable 
security  to  that  extent.  On  the  8th  of  March  following,  J. 
D.  Bruce,  by  letter,  accepted  the  proposal;  but  instead  of 
the  security  first  required,  the  appellants  agreed  to  take  the 
respondent's  deposit  of  1,0007.  upon  the  conditions  contained 
in  the  following  bond,  which  they  executed  to  her  on  the  2d 

1  See  1  Chitty  Contr.  (11th  Am.  ed.)  675  and  notes ;  Bonar  v. 
McDonald,  3  H.  L.  Cas.  226. 
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of  April,  1836.    The  bond  recited,  "  That  by  holograph  letter 

of  the  18th  of  February  last,  subscribed  by  me  the  said  G. 

Napier  for  myself  and  my  said  partner,  on  behalf 

•  471    *  of  the  said  copartnership  of  G.  Napier  &  Co.,  and 

addressed  to  J.  D.  Bruce,  an  arrangement  was  pro- 
posed to  him  to  act  as  agent  for  us,  for  the  sale  of  our  ales 
in  London,  upon  the.  following  considerations :  — 

^^  1.  That  we  should  furnish  the  said  J.  D.  Bruce  with 
horses  and  drays,  counting-house  and  cellars,  and  public 
books ;  all  of  which  were  understood  to  belong  to  us. 

^^  2.  That  the  ales  to  be  shipped  hy  U9  to  him  (a)  should  be 
charged  at  the  usual  prices ;  viz.,  48«.,  588.,  968.,  and  788.  per 
barrel,  and  at  such  other  price  or  prices  under  the  first,  as 
might  be  considered  by  us  as  most  suitable  to  correspond 
with  those  charged  by  the  generality  of  the  brewers  in 
Edinburgh. 

^^  8.  That  the  said  J.  D.  Bruce  was  to  guarantee  the  whole 
debts  ;  and  that  from  the  above  prices  we  should  allow  him  25 
per  cent  in  full  of  commission,  guarantee,  5  per  cent  discount 
to  customers,  horses*  keep,  and  all  other  charges  whatever, 
after  the  ales  had  been  put  on  board  at  Leith ;  but  that  it 
should  be  expressly  understood  that  the  aforesaid  25  per  cent 
should  not  extend  to  ale  returned,  or  upon  which  an  allow- 
ance, agreeably  to  article  sixth,  should  be  made,  but  that  the 
said  J.  D.  Bruce  should  be  entitled  to  charge  the  expenses 
incurred  by  him,  which  should  not  exceed  48.  per  barrel. 

^^  4.  That  the  credit  allowed  to  customers  should  be  twenty- 
eight  days,  and  that  the  said  J.  D.  Bruce  should  keep  their 
payments  as  nearly  to  that  period  as  possible  ;  but  in  order  to 
give  sufiScient  time  for  all  debts  to  be  collected,  we  the  said 
G.  Napier  &  Co.  agreed  to  extend  the  period  of  credit 

*  472   to  ten  weeks,  after  which  time  *  we  should  be  at  lib- 

erty to  draw  a  bill  on  him  the  said  J.  D.  Bruce,  at  two 
months'  date,  for  such  sum  or  sums  as  might  appear,  from 
the  books  to  be  kept  by  him,  to  have  exceeded  the  last  men* 

(a)  The  words  '*  to  be  shipped  by  us  to  him  "  were  not  in  the  corre- 
sponding part  of  the  letter  of  proposal ;  but  in  all  other  respects  that  letter 
did  not  differ  materially  from  the  recitals  of  it  in  the  bond. 
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tioned  period  of  ten  weeks ;  which  bill  he  would  be  required 
to  accept. 

^^  5.  That  the  said  J.  D.  Bruce  was  to  guarantee  the  safe 
returns  of  empty  casks  within  four  months ;  but  as  soon  as 
they  were  shipped,  and  his  letter,  accompanied  by  a  receipt 
from  the  captain  or  wharfinger  (when  practicable),  advising 
the  conveyance,  quantity,  and  number  of  casks  returned, 
they  should  be  considered  at  our  risk ;  and  that  in  case  any 
casks  should  be  lost,  or  should  not  be  returned  within  four 
months  from  the  date  of  invoice,  we  should  then  be  at  liberty 
to  charge  him  with  the  same,  at  the  market-price  at  the 
time. 

^^  6.  That  in  case  any  fault  should  be  found  with  any  ale, 
complaint  must  be  made  to  us,  by  letter,  within  thirty-five 
days  from  the  time  of  its  arrival  in  London,  during  the 
period  between  the  1st  of  November  and  the  1st  of  June 
following,  or  within  twenty-one  days  during  the<period  from 
the  1st  of  June  to  the  1st  of  November  following,  in  any 
year,  specifying  the  brewing  and  numbers  of  casks  so  com- 
plained of ;  in  which  case  it  should  be  optional  for  us  to  have 
the  same  returned  or  sold,  as  we  might  determine. 

^^  7.  That  the  said  J.  D.  Bruce  should  not  sell,  or  be  in  any 
way  connected  with  any  other  house  in  the  sale  of  ales. 

^^  8.  That  the  travellers  are  to  be  under  the  said  J.  D. 
Brace's  entire  direction  and  control ;  but  in  case  of  dismissal, 
it  is  expected  that  we  should  be  consulted ;  and,  therefore, 
all  engagements  previously  entered  into  with  them  should  be 
binding  upon  the  said  J.  D.  Bruce,  the  same  as  if  these  had 
originated  with  himself. 

*^  9.  *  That  account-sales  should  be  transmitted  on  *  473 
eveiy  Saturday  of  each  week,  agreeably  to  a  form 
already  in  practice ;  also  a  statement  of  all  moneys  collected 
during  the  like  period,  accompanied  by  a  remittance  for  the 
amount,  under  deduction  of  the  said  J.  D.  Bruce's  commis- 
sion of  twenty-five  per  cent,  agreeably  to  a  form  also  in  prac- 
tice, which  last  should  contain  a  statement  of  any  allowances 
made  to  customers,  or  expenses  incurred  on  any  ale  returned 
agreeably  to  article  6th,  and  copies  of  which  forms  were  fur- 
nished to  the  said  J.  D.  Bruce. 
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"  10.  That  the  said  J.  D.  Bruce  should  find  two  sufficient 
securities  to  the  amount  of  lOOOZ.  sterling,  who  should  agree 
to  enter  into  a  bond  for  that  purpose,  subjecting  themselves 
always  to  the  conditions  and  stipulations  contained  in  the 
said  missive  letter  and  above  expressed,  and  that  heritable 
security  should  be  given  to  that  extent,  and  that  one-half  the 
expense  of  the  bond  or  assignation  and  infeftment  following 
upon  it  be  paid  by  the  said  J.  D.  Bruce,  and  that  the  neces- 
sary deed  should  be  executed  by  him  and  his  securities  so 
sooit  as  it  could  be  prepared. 

"  11.  That  two  months'  notice  should  be  given  and  required 
in  the  event  of  a  change  or  separation ;  and  in  case  of  any 
dispute  or  difference  arising  in  any  of  the  afore-mentioned 
articles,  that  the  same  should  be  submitted  to  men  mutually 
chosen,  with  power  to  choose  an  oversman,  whose  award 
should  be  final." 

The  bond  further  recited,  *'  that,  by  holograph  letter  of  the 
8th  of  March,  1836,  addressed  to  us  the  said  G.  Napier  &  Co., 
by  the  said  J.  D.  Bruce,  he  fully  agreed  to  the  whole  of  the 
above  recited  conditions  and  stipulations,  and,  in  consequence 
thereof,  has  since  commenced  to  act  as  our  agent  in  London : 

and,  considering  that  it  being  inconvenient  for  him  at 
*  474   present  to  •  find  the  heritable  security  stipulated  for  by 

article  10th  of  the  above  recited  agreement,  and  that 
his  mother,  Mrs.  Ann  Bruce,  relict  of  Alexander  Bruce,  Esq., 
has  agreed  to  become  one  of  his  sureties,  and  has  undertaken 
to  place  in  our  hands  the  sum  of  lOOOL  sterling  in  lieu  of 
such  security,  on  our  granting  these  presents  in  manner 
underwritten,  and  that  we  have  agreed  to  receive  and  to 
hold  the  same,  in  the  place  and  stead  of  such  security  which 
was  to  have  been  granted  to  us ;  and  now,  seeing  that  the 
said  Mrs.  Ann  Bruce  has  paid  over  to  us  the  aforesaid  sum  of 
1000?.,  whereof  we,  as  a  company  and  as  individuals,  do 
hereby  acknowledge  the  receipt,  renouncing  all  objections  to 
the  contrary ;  which  sum  of  lOOOi.  we  the  said  copartners, 
under  the  said  firm  of  G.  Napier  k  Co.,  bind  and  oblige  our- 
selves jointly  and  severally,  and  our  heirs,  &c.,  as  well  as  the 
said  copartnership  of  G.  Napier  &  Co.,  to  repay,  with  and 
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uuder  the  conditions  and  provisions  after  written,  to  the  said 
Mrs.  Ann  Bruce  and  to  her  heirs,  &c.,  at  the  term  of  Martin- 
mas next,  with  a  fifth  part  more  of  said  principal  sum  of 
liquidate  penalty  in  case  of  failure,  and  the  interest  of  the 
said  principal  sum  at  the  rate  of  4i  per  centum  per  annum, 
from  the  date  of  these  presents  to  the  aforesaid  term  of  pay- 
ment, and  thereafter  during  the  non-payment  thereof,  and  that 
at  two  terms  in  the  year,"  Ac. 

The  bond  then  provided  and  declared,  "  that,  notwith- 
standing the  obligation  before  written,  the  said  Mrs.  Ann 
Bruce  shall  have  no  right  to  demand  payment  of  the  afore- 
said principal  sum  of  lOOOZ.,  at  the  aforesaid  terms,  unless  the 
whole  conditions  and  stipulations  of  the  above  recited  agree- 
ment with  the  said  J.  D.  Bruce,  shall  have  been  fulfilled, 
while  the  said  agreement  shall  subsist  and  be  in  oper- 
ation, and  which  *  stipulations  and  agreements  she  *475 
becomes  bound  and  obliged,  as  by  acceptance  hereof 
she  binds  and  obliges  herself  and  her  heirs,  &c.,  to  see  ful- 
filled, and  that  so  long  only  as  the  said  agreement  shall  sub- 
sist and  be  in  operation;  and,  in  particular,  the  said  Mrs. 
Ann  Bruce  is  bound  and  obliged,  as  by  acceptance  hereof 
she  binds  and  obliges  herself  and  her  foresaids,  that,  during 
the  whole  time  the  said  J.  D.  Bruce  shall  continue  to  act  as 
agent  foresaid,  in  consequence  of  the  above  recited  agree- 
ment, he  shall  well  and  truly  account  for  and  pay  to  us  aU. 
sums  of  money  received  by  him  on  our  account,  and  likewise 
account  for  and  pay  to  us  the  value  of  all  ales  sold  by  him  for 
us,  and  the  value  of  all  barrels  sent  to  him  in  terms  of  his 
said  agreement  with  us ;  and  whatever  loss,  damage,  or  ex- 
pense shall  be  sustained  or  incurred  by  us  through  the  intro- 
missions of  the  said  J.  D.  Bruce,  the  said  Mrs.  Ann  Bruce, 
by  acceptance  hereof,  binds  and  obliges  herself  and  her  fore- 
saids to  content  and  pay  to  us,  to  the  extent  of  the  foresaid 
sum  of  10002.,  or  to  allow  us  to  retain  the  same  out  of  the 
aforesaid  sum  of  10002.,  which  has  been  deposited  in  our 
hands  for  the  express  purpose  as  aforesaid;  and  upon  the 
said  loss  or  damage  being  ascertained  and  fixed  in  manner 
specified  in  the  said  agreement,  we,  the  said  G.  Napier  &  Co., 
shall  only  be  bound  and  obliged  to  make  payment  to  the  said 
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Mrs.  Ann  Bruce,  of  the  balance  remaining  due  of  the  afore, 
said  sum  of  10002.  after  satisfying  and  paying  the  amount  of 
such  loss  or  damage ;  and  the  said  Mrs.  Ann  Bruce,  on 
receiving  payment  of  such  balance,  shall  be  bound  and 
obliged  to  grant  a  valid  and  sufficient  discharge  to  us  of  the 
bond  and  obligation  above  written,  and  of  the  whole  terms 

thereof,  it  being  expressly  understood  and  declared 
*476    that  the  aforesaid  sum  of  10002.  is  placed  in  ♦our 

hands  as  a  security  for  the  intromissions  of  the  said 
J.  D.  Bruce,  in  virtue  of  his  said  agreement,  and  to  indemnify 
us  against  aU.  loss  or  damage  that  may  be  sustained  by  us  in 
consequence  thereof :  but  it  is  likewise  hereby  specially  pro- 
vided and  declared,  that  we  shall. be  bound  and  obliged,  as 
we  hereby  bind  and  oblige  ourselves  and  our  foresaids,  and 
our  said  copartnership,  to  repay  the  aforesaid  sum  of  lOOOZ. 
with  such  interest,  at  the  rate  of  4i  per  cent.,  as  may  be  due 
thereon  at  the  time  to  the  said  Mrs.  Ann  Bruce  and  her  fore- 
saids, on  receiving  two  months'  previous  notice  in  writing 
from  her  or  them  to  that  efiPect,  and  oh  satisfactory  heritable 
or  other  sufficient  security  to  the  extent  foresaid  being  found 
to  us,  in  terms  of  the  10th  article  of  the  above  recited  agree- 
ment with  the  said  J.  D.  Bruce,"  &c. 

In  pursuance  of  the  agreement,  Mr.  J.  D.  Bruce  proceeded 
to  London,  and  on  the  1st  of  April,  1836,  commenced  his 
duties  as  agent  for  the  appellants,  and  continued  to  act  in 
that  capacity  until  the  month  of  September  following,  when 
they  dismissed  him  from  their  employment  for  irregularities 
of  conduct,  and  took  possession  of  the  office  books  and  ac- 
counts. He  was  then  indebted  to  them,  as  they  alleged,  to 
the  amount  of  1284Z..  14«.  Id.  for  his  intromissions  as  their 
agent.  It  appeared  firom  an  account  produced  by  the  appel- 
lants that  this  debt  consisted  in  part  of  the  HIL  12a.,  the 
price  of  ales  shipped  to  London,  and  placed  in  the  appel- 
lants* cellars  there,  before  the  date  of  the  agreement,  and 
afterwards  sold  by  J.  D.  Bruce  for  prices  less  than  those 
specified  in  the  agreement.  Another  item  in  the  debt  was 
a  sum  of  2102. 17^.,  the  balance  of  5382.  collected  by  him  from 

the  customers  for  ales  sold  before  his  agency  commenced, 
*  477  and  not  remitted  by  him.    The  appellants  *  claimed 
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to  be  entitled,  in  the  terms  of  the  conditions  of  the  bond, 
to  retain  the  lOOOi.  deposited  with  them,  in  extinction  pro 
tanto  of  the  whole  debt.  The  respondent  resisted  the  claim, 
insisting  that  her  guaranty  was  entirely  prospective ;  that  she 
was  not  liable  for  the  proceeds  of  any  ales  that  had  been 
shipped  to  London  prior  to  the  commencement  of  her  son's 
agency,  or  for  any  outstanding  debts  due  to  the  appellants 
before  that  time,  though  they  might  have  been  received  by 
him.  As  to  the  debt  generally,  she  disputed  several  items, 
and  complained  that  the  appellants  were  aware  of  her  son's 
irregularities  long  before  they  dismissed  him,  and  that  they 
did  not  give  her  notice  thereof,  as  was  their  duty  towards  her 
as  surety. 

Mutual  actions  were  brought  by  the  parties :  the  respon- 
dent by  her  action  concluding  for  a  lease  from  her  cautionaiy 
obligation,  and  for  pajrment  to  her  of  the  10002.  with  interest 
from  the  date  of  the  bond,  or,  in  the  event  of  it  being  found 
that  the  appellants  had  any  just  claim  against  her,  that  they 
might  be  decreed  to  produce  a  full  state  of  accounts,  whereby 
the  balance,  if  any,  due  to  them  might  appear.  The  appel- 
lants' action  concluded  for  a  declaration  that,  as  J.  D.  Bruce 
had  not  fulfilled  the  conditions  and  stipulations  of  the  agree- 
ment, the  respondent  had  no  right  to  demand  payment  of  the 
lOOOZ. ;  that  the  appellants  were  entitled  to  retain  the  same 
and  the  interest  thereon,  in  extinction  of  an  equal  portion  of 
the  debt  owing  to  them  from  J.  I).  Bruce,  and  uf  the  loss 
sustained  by  them  through  his  intromissions ;  that  their  bond 
had  become  void,  and  that  the  respondent  might  be  decreed 
to  grant  them  a  discharge  therefrom,  and  to  deliver  the  same 
up  to  be  cancelled.  Upon  objection  taken  by  the  re- 
spondent to  the  *  appellants'  action,  as  the  principal  *  478 
debtor  was  not  made  a  party,  they  raised  a  supplement- 
ary action  of  accounting  against  him.  The  three  actions 
being  conjoined,  a  record  was  made  up,  and  the  Lord  Ordinary 
having  heard  the  parties'  procur&tors  in  support  of  their  pleas, 
which  were  in  substance  the  same  as  the  above  stated  conclu- 
sions of  their  respective  actions,  pronounced  this  interlocutor 
on  the  14th  of  November,  1889 :  "  Finds  that  Mrs.  Bruce, 
under  the  condition  of  the  bond  in  her  favour,  is  not  liable  for 
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the  value  of  the  ale  belonging  to  Napier  &  Co.,  which  was  in 
London  prior  to  the  commencement  of  her  son's  agency  ;  but 
that  she  is  liable  for  the  prices  of  such  parts  thereof  as  were 
actually  received  by  him  after  the  agency  commenced.  Finds, 
that  she  is  not  liable  for  the  debts  due  to  the  company  prior 
to  the  commencement  of  her  son's  agency,  except  in  so  &r  as 
the  said  debts  were  received  by  him  after  his  agency  com- 
menced," &c. 

A  reclaiming  note  against  that  interlocutor  having  been 
presented  to  the  Lords  of  the  first  division  of  the  Court  of 
Session  by  the  respondent,  their  Lordships,  by  their  interlocu- 
tor on  the  11th  of  February,  1840,  "  alter  the  interlocutor 
reclaimed  against,  and  find  that  Mrs.  Bruce,  as  cautioner  for 
her  son,  is  not  liable  for  the  prices  of  any  ales  which  were  in 
the  cellars  of  Napier  &  Co.,  in  London,  prior  to  the  com- 
mencement of  the  agency  of  J.  D.  Bruce,  though  received  by 
him  after  that  date,  nor  for  any  debts  due  to  the  company 
prior  to  the  commencement  of  the  agency,  though  received 
by  J.  D.  Bruce  after  its  commencement ;  and  remit  to  the 
Lord  Ordinary  to  proceed  further  as  shall  be  just,"  &c. 

Napier  &  Company  appealed  against  this  interlocutor,  and 
a  subsequent  decree  of  the  Lords  of  the  first  division  for  pay- 
ment of  the  costs. 

♦  479  *  Mr.  FiUroy  Kelly  and  Mr.  Willmore^  for  the  appel- 
lants. —  The  question  is  whether  the  surety  is  not,  by 
the  express  terms  of  the  stipulations  contained  in  the  bond, 
liable  for  all  the. acts  and  receipts  of  the  agent,  and  bound  to 
indemnify  the  appellants,  to  the  extent  of  her  deposit,  against 
the  losses  sustained  by  them  through  the  agent's  conduct 
while  he  was  in  their  employment.  The  purpose  of  this 
appointment  was  '^  for  the  sale  of  our  ales  in  London."  His 
duty  was  to  sell  the  stock  of  ales  in  London  delivered  to  his 
care,  as  well  as  the  ales  that  were  afterwards  shipped  for  the 
same  purpose.  He  was  also  boimd  as  agent  to  collect  and 
account  for  debts  previously  due  for  ales.  The  security 
extended  to  all  the  acts  of  the  agent  from  the  commence- 
ment of  his  agency.  It  is  incredible  that  the  appellants,  in 
contracting  for  the  security,  could  mean  to  except  from  it  the 
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proceeds  of  the  stock  of  ale  then  in  London,  handed  over  to 
the  agent  for  the  purpose  of  being  sold,  and  which  was  sold 
by  him,  or  the  moneys  then  due,  which  the  agent  was 
authorized  to  receive,  and  which  he  accordinglj'^  did  receive. 
There  is  no  passage  in  the  bond  to  exonerate  the  respondent 
from  liability  for  all  the  receipts  of  the  agent ;  on  the  con- 
trary, it  imposes  a  special  obligation  on  her,  for  it  provides 
and  declares  that,  *'  in  particular,  the  said  Mrs.  Ann  Bruce  is 
bound  and  obliged,  as  by  acceptance  hereof  she  binds  and 
obliges  herself  and  her  foresaids,  that  during  the  whole  time 
the  said  J.  D.  Bruce  shall  continue  to  act  as  agent  foresaid,  in 
consequence  of  the  above  recited  agreement,  he  shall  well  and 
truly  account  for  and  pay  to  us  all  sums  of  money  received  by 
him  on  our  account,  and  likewise  account  for  and  pay  to  us 
the  value  of  aU  ales  sold  by  him  for  us,  and  the  value 
of  all  barrels  sent  to  him,  in  *  terms  of  his  said  agree-  *  480 
ment  with  us ;  and  whatever  loss,  damage,  or  expense 
shall  be  sustained  or  incurred  by  us  through  the  intromissions 
of  the  said  J.  D.  Bruce,  the  said  Mrs.  Ann  Bruce,  by  accept- 
ance hereof,  binds  and  obliges  hei'self  and  her  foresaids  to 
content  and  pay  to  us,  the  said  G.  Napier  &  Co.,  to  the  extent 
of  the  foresaid  sum  of  10007.,  which  has  been  deposited  iu 
our  hands  for  the  express  purpose  as  aforesaid."  That  pro- 
viso concludes  thus:  ^^It  being  expressly  understood  and 
declared  that  the  aforesaid  sum  of  lOOOZ.  is  placed  iu  our 
hands  as  a  security  for  the  intromissions  of  the  said  J.  D. 
Bruce,  in  virtue  of  his  said  agreement,  and  to  indemnify  us 
against  all  loss  or  damage  that  may  be  sustained  by  us  in 
consequence  thereof." 

[The  Lord  Chancellor.  —  The  second  article  in  the  agree- 
ment mentions  ^'  ales  to  be  shipped,"  and  the  fourth  mentions 
the  number  of  days'  credit  to  be  given.  These  articles  seem 
to  show  the  agreement  to  be  prospective.  Could  the  surety 
be  liable  for  any  moneys  not  received  by  the  agent  in  pursu- 
ance of  thie  agreement?  It  would  appear  to  me  that  the 
surety  did  not  know  of  any  ales  shipped  to  London  before  the 
date  of  the  bond.  How  can  she  be  held  liable  for  the  prices 
of  those  ales  which  had  been  then  in  London,  or  of  any  ales 
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which  had  been  previously  sold  by  other  agents,  or  for  the 
collection  of  any  debts  then  outstanding?] 

From  the  course  of  business  there  may  be  outstanding 
debts  which  it  is  the  duty  of  the  succeeding  agent  to  collect, 
and  for  which,  therefore,  the  surety  is  liable.  By  the  obliga- 
tion of  the  bond  the  respondent  binds  herself  that  the  agent 
shall  account  for  and  pay  the  appellants  all  moneys  received 
by  him  on  their  account,  and  account  for  and  pay  to  them 

the  value  of  all  the  ales  sold  by  him  for  them.     It  is 
*  481    true  the  *  respondent,  in  support  of  her  case,  relied  on 

the  second  and  fourth  articles  of  the  letter  transcribed 
into  the  bond,  as  controlling  the  whole  agreement,  and  show- 
ing that  the  surety  could  not  be  intended  to  be  liable  for  the 
price  of  any  ales  which  had  been  sent  to  London  previous  to 
the  agreement.  But  these  articles  are  only  two  of  several 
distinct  heads  of  agreement,  and  cannot  restrict  the  meaning 
of  the  others.  The  introductory  part  of  the  letter  refers  to 
the  sale  of  ales  in  London;  and  if  the  construction  con- 
tended for  were  allowed,  what  would  become  of  the  third 
article?  Would  not  the  agent,  in  case  he  had  sold  ale 
already  in  London,  have  been  entitled  to  the  percentage 
stipulated  by  that  article,  or  would  he  have  been  without  any 
claim  in  that  respect  ?  Again,  if  any  of  the  ale  already  on 
hand  had  become  faulty,  or  been  complained  of,  would  the 
agent  not  have  been  bound  to  comply,  as  to  that,  with  the 
terms  of  the  sixth  article  ?  or  would  he  have  been  at  liberty 
wholly  to  disregard  the  protection  of  his  principals,  which 
that  article  was  intended  to  secure  ?  In  construing  the  con- 
tract, the  intention  of  the  parties  is  to  be  collected  from  their 
situation  and  from  the  subject  of  the  contract.  The  parties 
must  be  taken  to  have  been  acquainted  with  that  about  which 
they  were  contracting ;  and  in  the  nature  of  things  it  must 
necessarily  happen,  that  at  any  given  period  of  a  business 
siich  as  that  of  the  appellants,  there  would  be  stock  in  hand, 
and  debts  outstanding.  Could  it  have  been  the  intention  of 
the  parties  that  these  should  be  left  wholly  without  protec- 
tion ?  or  that  the  principals  must  themselves  have  come  to 
London,  or  employed  another  agent  ? 
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[The  Lord  Chancellor.  —  It  would  seem  as  if  some- 
thing had  passed  on  that  between  the  appellants  and 
the  agent  himself.  What  is  there  to  show  that  the 
*  surety,  whatever  may  have  passed  between  or  been  ♦  482 
known  to  the  other  parties,  was  aware  of  the  state 
of  matters  previously,  either  as  to  stock  in  hand  or  out- 
standing debts?] 

The  veiy  nature  of  this  business  must  have  suggested  that 
to  her.  The  eightii  article  speaks  of  travellers  as  already  in 
employment,  and  the  ninth  of  **  a  form  already  in  practice  ; " 
and  the  fourth  shows  that  credit  was  allowed  to  customers  by 
the  course  of  the  business,  and  would  be  running  as  to  sales 
previous  to  the  appointment.  Uhless  the  surety  was  to  be 
liable  for  the  outstanding  debts  received  by  the  agent,  no 
meaning  can  be  attached  to  those  words  in  the  obligatory 
part  of  the  bond  already  referred  to,  that  the  agent  should 
"  account  for  all  moneys  received  by  him  on  our  account." 
That  would  comprise  the  outstanding  debts,  and  the  price  of 
ale  on  hand  previous  to  the  arrangement,  as  the  subsequent 
words  were  alone  applicable  to  transactions  under  the 
arrangement ;  and  it  is  a  rule  of  construction  that  no  part  of 
a  contract  is  to  be  held  of  no  effect  if  it  is  possible  to  give 
effect  to  all. 

[The  Lord  Chancellor.  —  Suppose  the  agent  should  have 
sold  ale  under  the  price  fixed  by  the  second  article,  he  would 
have  been  bound,  under  the  words  "  received  on  our  account," 
to  account  for  the  prices  so  received ;  but  under  the  words  of 
the  next  clause  he  would  also  have  been  bound,  over  and 
above  that,  to  account  for  the  value  of  the  ale.] 

The  prices  fixed  by  the  second  article  might  not  be  the 
actual  value  ;  at  all  events  it  is  submitted  that  the  obligatory 
part  of  the  bond  is  to  be  taken  as  explanatory  of  any  thing 
which  is  vague  in  the  terms  of  the  letter  as  copied  into  the 
bond.  With  regard  to  the  stock  on  hand  at  the  time 
the  agent  entered  on  the  *  business,  the  introductory    *  488 
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paragraph  of  the  letter  is  sufficient  to  show  that  this  was 
embraced  by  the  an*angement. 

[Lord  Brougham.  —  No  part  of  the  letter  appears  to  be 
retrospective.] 

The  terms  of  the  eighth  and  ninth  articles,  to  which  refer- 
ence  has  been  already  made,  contemplated  past  sales. 

[The  Lord  Chancellor.  —  In  the  second  article  there  is 
no  mention  of  any  ales  already  in  London,  or  of  any  prices  to 
be  affixed  to  them.  We  cannot  say  what  may  have  passed 
between  the  principals  and  the  agent.  The  surety  is  bound 
only  by  her  written  contract.  The  words  "  to  be  shipped  " 
are  not  in  the  second  article  of  the  letter,  but  are  in  the  letter 
as  transcribed  into  the  bond.  The  surety  may  have  bargained 
for  thisi  Is  there  any  thing  to  extend  the  meaning  of  the 
words  '^  to  be  shipped  '*  to  ales  which  had  been  then  in  Lon- 
don?] 

That  is  only  one  part  of  the  agreement,  not  overriding  the 
whole.  The  introductory  part  is  for  the  sale  of  ales  in  Lon- 
don, and  the  obligatory  part  of  the  bond,  near  the  conclusion, 
makes  the  surety  liable  for  all  the  moneys  received  by  the 
agent  on  account  of  the  appellants :  and  she  subsequently 
binds  herself  to  content  and  pay  the  appellants  ^'  whatever 
loss,  damage,  or  expense  shall  be  sustained  by  us  through  the 
intromissions  of  the  said  J.  D.  Bruce." 

[The  Lord  Chancellor.  —  That  is  general  enough,  to  be 
sure  ;  but  the  second  article  fixes  it  to  ales  ^'  to  be  shipped." 

Lord  Brougham.  —  And  the  sixth  article  speaks  of  thirty- 
five  days  from  arrival  in  London.] 

Two  articles,  the  second  and  sixth,  speak  of  future 
♦  484   ♦  shipments ;  but  the  rest  of  the  articles  refer  to  the 
general  arrangement  of  such  a  business,  and  may  com- 
prise the  stock  already  in  London. 
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[Lord  Abinger.  —  The  question  is,  what  information  did 
the  bond  give  the  surety  ?] 

The  surety  might  have  intended  to  become  responsible  for 
ale  already  in  London,  and  the  obligation  of  the  bond  em- 
braces such  a  case.  The  extent  of  her  obligation  must  be 
interpreted  by  the  terms  of  the  bond,  and  all  written  instru- 
ments are  to  be  construed  against  those  who  make  them. 

Mr.  Pemberton  and  Mr.  J,  Stuart^  for  the  respondent,  were 
stopped  by 

The  Lord  Chancellor.  —  We  are  all  (a)  of  opinion  that 
the  Judges  of  the  Court  below  were  right  in  the  construction 
they  put  on  this  agreement,  and  that  their  interlocutor  ought 
.to  be  affirmed. 

The  interlocutors  were  accordingly  affirmed,  with  costs. 

(a)  Lord  Campbell  was  present  and  concoired,  as  well  as  the  other 
learned  Lords  whose  names  are  mentioned. 
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♦485  •BALFOUR  v.  MALCOLM. 

1842. 

John  Balfoub,  Clerk  to  the  Edinburgh  Wa-  ,    . 

terCompany .     .  J  ^»^^««^^' 

Jambs  Malcolm Respondent. 

Et  e  Contra. 

Jurisdictio9i.    Declarator.    Pleading. 

The  jurisdiction  of  the  Court  of  Session  is,  by  the  59  Geo.  8,  c.  116  (the 
Edinburgh  Water  Company's  Act),  taken  away  in  **all  actions  or 
suits  relative  to  the  Act."  ' 

An  action  of  declarator  at  tiie  suit  of  the  company's  officer  to  obtain  a 
declaration  of  the  company's  right  to  rates,  cannot  therefore  be 
brought  in  the  Court  of  Session.  The  proceedings  to  recover  such 
rates  must  be  taken  before  the  sheriff  of  Edinburgh. 

Where  a  party  disputing  a  rate  institutes  proceedings  before  the  sheriff, 
to  have  the  particular  sum  due  from  him  declared,  and  the  company's 
officer  at  the  same  time  institutes  a  suit  of  declarator  in  the  Court  of 
Session,  to  have  the  general  right  of  the  company  as  to  the  mode  of 
calculating  the  rate  declared,  a  plea  of  lis  alibi  pendens  before  the 
sheriff  is  no  answer  to  such  suit. 

March  3,  4, 1842. 

The  respondent  in  this  case  was  the  occupier  of  a  house  in 
Dundas  Street,  Edinburgh,  and  was  supplied  with  water  by  the 
Edinburgh  Water  Company.  His  house  stood  assessed  to  the 
police  tax  of  the  city  at  88Z.  89.,  according  to  which  the  pay- 
ment due  by  him  to  the  Water  Company  would  be,  as  he 
alleged,  \l.  Vis.  per  annum.  The  appellant,  on  behalf  of  the 
company,  demanded  \l.  I69. :  the  respondent  refused  to  pay 
this  increased  sum,  and  was  threatened  with  having  the  sup- 
ply cut  off.  To  prevent  this  threat  from  being  carried  into 
execution,  he  presented  an  application  to  the  sheriff-depute 
of  the  county  of  Edinburgh,  which  concluded  with  a  prayer 
for  an  interdict  against  the  appellant,  to  prevent  him  cut- 
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ting  off  the  supply  of  *  water  to  the  respondent's  house,  *  486 
and  also  with  a  prayer  to  have  it  declared  by  the  sheriff 
that  the  company  had  no  lawful  right  to  exact  from  the 
appellant  more  than  the  sum  of  11.128,  for  the  water-rate, 
as  that  was  the  sum  coiTesponding  with  the  amount  of  the 
police-rate  assessed  upon  his  said  dwelling-house  for  the  cur- 
rent year.  The  sheriff  granted  the  interdict,  and  directed 
the  appellant  to  answer  the  petition.  Before  obeying  this 
direction,  Balfour  instituted  in  the  Court  of  Session,  against 
Malcolm,  this  action  of  declarator,  which  concluded  with  a 
demand  to  have  it  declared  that  the  company  was  authorized 
by  the  7  Geo.  4,  c.  108,  "  to  exact  from  the  defender  (Mal- 
colm) a  water-rate  or  duty  which  shall  not  exceed  10(2.  in  the 
pound  on  the  full  yearly  rent  of  his  house,  as  disclosed  by 
the  police  rental  in  manner  aforesaid,  and  to  levy  and  exact 
from  him  the  sum  of  11.  16«.,  being  a  duty  which  does  not 
exceed  10c2.  in  the  pound  of  nine-tenths  of  his  said  full  yearly 
rent  of  his  said  house,  as  disclosed  by  the  said  police  rental." 

Upon  the  summons,  as  thus  laid,  the  cause  of  action  in- 
volved  was  far  below  the  value  of  251.  sterling.  Malcolm 
contended  that  under  these  circumstances,  and  during  the 
pendency  of  the  proceedings  at  his  suit  before  the  sheriff,  this 
action  of  declarator  was  incompetent  under  the  Water  Com- 
pany's Acts,  69  Geo.  8,  c.  116,  §§  99  &  104,  (a)  and  7 
Geo.  4,  c.  108,  *  §  80 ;  (6)  by  which  he  insisted  that    *  487 

(a)  By  which  it  is  enacted  (sec.  99),  that  '*  the  rates  and  duties  which 
shall  be  due  and  in  arrear  from  such  person  or  persons  to  the  said  com- 
pany shall  and  may  be  recovered  by  poinding  and  sale  of  the  goods  and 
effects  of  the  persons  liable  to  pay  the  same,  in  the  same  manner  as  rents 
payable  by  tack  or  lease  may  be  recovered  by  the  law  of  Scotland." 

*^  (Sec.  104).  That  all  actions  or  suits  relative  to  this  Act,  and  all 
fines,  penalties,  damages,  and  expenses  to  be  recovered  under  this  Act, 
and  for  which  no  remedy  is  previously  provided,  shall  be  sued  for  by 
summary  complaint  before,  and  judged  of  by,  his  Majesty's  sheriff-depute 
for  the  county  of  Edinburgh,  and  before  no  other  Court  or  Courts  ;  and 
his  judgment  shall  be  final  and  conclusive,  and  not  subject  to  the  review 
of  any  Court  or  Courts  whatever,  any  law  or  custom  to  the  contrary  not- 
withstanding." 

(6)  *'  (Sec.  80).  That  aU  actions  or  suits  relative  to  this  Act,  and  all 
fines,  penalties,  damages,  and  expenses  to  be  recovered  under  this  Act 
and  the  before  recited  Act,  and  for  which  no  remedy  is  previously  pro- 
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the  Court  of  the  sheriff  of  Edinburgh  was  the  only  com- 
petent tribunal  to  decide  on  the  matters  in  difference  be- 
tween him  and  the  company.  On  the  part  of  Mr.  Balfour 
this  objection  was  answered  by  reference  to  the  5  Will.  4, 
c.  83,  entitled,  "An  Act  to  enable  the  Edinburgh  Water 
Company   to  borrow  a  further    sum   of  money,"  (a)    the 

Tided,  shall  be  sued  for  by  summary  complaint  before,  and  judged  of  by, 
his  Majesty's  sheriff-depute  for  the  county  of  Edinburgh,  and  before  no 
other  Court  or  Courts  ;  and  his  judgments  shall  be  final  and  conclusive, 
and  not  subject  to  the  review  of  any  Court  or  Courts  whatever,  any  law 
or  custom  to  the  contrary  notwithstanding,  unless  where  the  sum  in  dis- 
pute is  of  80  small  amount  as  to  be  recoverable  before  the  justices  of  the 
peace  for  the  city  or  county  of  Edinburgh,  in  which  case  their  jurisdiction 
shall  not  be  excluded." 

(a)  The  llih  and  13th  sections  of  which  were  in  the  following 
terms  : —  *^  Sec.  11.  And  whereas  the  rates  and  duties  payable  to  the 
said  company  are  in  general  in  small  sums,  and  when  not  regularly  paid, 
it  is  attended  with  great  expense  to  those  in  arrear  to  recover  the  same  by 
sequestration,  or  in  the  manner  authorized  by  law  for  the  recovery  of 
rents  in  Scotland,  or  in  the  manner  authorized  by  the  before  recited  Acts, 
whereby  the  said  company,  as  well  as  the  defaulters  in  payment,  may 
sustain  a  great  loss  and  inconvenience  ;  be  it  therefore  enacted,  that  if 
any  person  or  persons  shall  refuse  or  delay  to  pay  the  rates  respectively 
due  by  him,  her,  or  them,  to  the  said  company,  for  the  space  of  ten  days 
after  the  same  shall  have  fallen  due  and  be  demanded  from  him,  her,  or 
them  by  the  collector  or  other  officer  of  the  said  company,  personally,  or  by 
leaving  a  written  or  printed  requisition  at  the  house  or  premises  for  which 
the  said  rate  or  duty  shall  be  due,  it  shall  (besides  and  in  addition  to  the 
modes  authorized  by  the  before  recited  Acts  for  enforcing  payment  of 
the  said  rates  and  duties)  be  lawful  for  the  said  collector  or  the  clerk  of 
the  said  company,  to  apply  to  the  magistrates  of  Edinburgh,  or  the 
sheriffs,  or  a  justice  of  the  peace  of  the  county  of  Edinburgh,  for  a  war- 
rant to  the  officers  of  such  judges  respectively,  which  they  are  hereby 
directed  to  grant  upon  any  certificate  or  roll,  under  the  signature  of  such 
collector  or  clerk,  of  the  names  and  designations  of  the  parties,  and  sums 
respectively  in  arrear,  to  enter  into  the  premises  of  such  person  or  per- 
sons, and  seize  and  take  possession  of  his,  her,  or  their  goods  and  effects ; 
and  if  the  sums  respectively  due,  together  with  the  necessary  expenses  of 
such  seizure,  shall  not  be  paid  within  ten  days  thereafter,  then  it  shall  be 
lawful  for  the  said  collector  or  clerk  forthwith  to  sell  and  dispose  of  the 
same,  or  such  part  thereof  as  may  be  necessary,  by  public  roup  at  the 
market-cross  of  Edinburgh,  or  such  other  place  as  may  appear  proper, 
and  to  apply  the  price  in  payment  of  the  rates  respectively  owing,  with 
the  expenses  of  procedure,  and  to  return  the  overplus,  if  any,  to  the 
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*  provisions  of  which  it  waa  said  left  the  company's    *  488 
officer  at  liberty  to  adopt  the  present  form  of  pro- 
ceeding. 

The  facts  of  the  case,  so  far  as  they  a£Fected  this  question, 
appeared  to  be  these  :  In  the  year  1819,  an  Act  of  Parliament 
was  obtained,  59  Geo.  3,  c.  116,  incorporating  the  Water 
Company,  for  the  purpose  of  more  effectually  supplying  the 
city  with  water.  On  this  occasion  the  whole  springs,  aque- 
ducts, &c.,  which  belonged  to  the  city,  were  made  over  to 
the  company.  It  was  provided  by  the  statute  that  the  rates 
to  be  levied  "  shall  not  exceed  61.  per  centum  on  the 
real  *  rent  of  the  said  houses  (having  water  conveyed  *  489 
to  them  from  the  company's  pipes),  as  they  may  be 
assessed  for  the  police  tax." 

The  police  statutes  in  force  at  that  time  relative  to  assess- 
ments, were  the  52  Geo.  8,  c.  172,  as  amended  by  the  57 
Geo.  3,  c.  33  ;  by  the  former  of  which  the  commissioners,  for 
the  purpose  of  ascertaining  the  yearly  rent  upon  which  the 

owner  or  owners,  Buch  costs  or  charges  being  always  ascertained  by  the 
magistrates  or  Judge  who  shall  issue  the  warrant :  provided  always,  that 
it  shall  and  may  be  lawful  for  any  person  or  persons,  against  whom  any 
such  warrant  shall  have  been  issued,  to  complain  thereof  to  the  said 
magistrates  or  Judge  who  shall  have  granted  the  same,  in  the  manner 
competent  by  the  law  of  Scotland  in  the  case  of  any  poinding  directed  by 
such  magistrates  or  Judge  ;  and  the  determination  of  such  magistrates  or 
Judge  shall  be  final  and  conclusive,  without  being  subject  to  any  review, 
or  any  stay  of  execution  whatsoever  :  provided  also,  that  before  such 
warrant  shaU  be  issued,  the  party  shall  be  duly  summoned  by  a  written 
or  printed  schedule,  signed  by  the  said  collector  or  clerk,  and  left  as 
aforesaid,  to  appear  before  the  said  magistrates,  justice  of  the  peace,  or 
sheriff,  and  be  entitled  to  be  heard  in  defence.*' 

''  Sec.  13.  And  be  it  enacted,  that  all  fines,  penalties,  damages,  and 
expenses,  to  be  recovered  under  this  Act,  the  recovery  of  which  is  not 
specially  provided  for,  shall  be  proceeded  in,  sued  for,  and  recovered  by 
summary  complaint  before,  and  judged  of  by,  his  Majesty's  sheriff-depute 
or  substitute  for  the  county  of  Edinburgh,  and  before  no  other  Court  or 
Courts  ;  and  his  judgments  shall  be  final  and  conclusive,  and  not  subject 
to  the  review  of  any  Court  or  Courts  whatever,  any  law  or  custom  to  the 
contrary  notwithstanding,  unless  where  the  sum  in  dispute  is  of  so  small 
amount  as  to  be  recoverable  before  the  justices  of  the  peace  for  the  city 
or  county  of  Edinburgh,  in  which  case  their  jurisdiction  shall  not  be 
excluded." 
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assessment  was  to  be  laid,  were  directed  to  adopt  ^^  the  rates 
at  which  rents  are  estimated  for  the  purpose  of  levying  the 
house  tax  or  property  tax,  or  either  of  them,  payable  to  his 
Majesty  for  such  premises."  And  by  the  latter  statute  it 
was  enacted,  that  the  assessments  in  the  first  recited  Act  (52 
Geo.  8)  ^^  shall  continue  to  be  assessed  and  levied  as  by  the 
said  Act  directed,"  under  certain  variations  which  need  not 
be  recited. 

The  practice  was  to  assess  not  upon  the  actual  rent  but 
upon  four-fifths  of  that  rent.  By  an  Act  passed  in  1826  (7 
Geo.  4,  c.  108),  to  regulate  the  Edinburgh  Water  Company, 
and  ascertain  and  declare  its  rights,  it  was  enacted,  that  at 
and  after  Whitsunday,  1829,  the  rates  and  duties  ^^  shall  not 
exceed  tenpence  per  pound  on  the  real  rent  of  the  said  houses, 
at  which  they  may  be  assessed  for  the  police  tax  of  the  city 
of  Edinburgh ;  or  if  without  the  bounds  of  police,  upon  four- 
fifths  of  the  actual  rent  or  annual  value  of  Jbhe  said  premises." 
On  the  other  hand,  it  was  enacted  that  the  company  should 
supply  water  to  all  persons  within  the  prescribed  bounds  who 
should  require  the  same,  under  certain  penalties. 

Different  police  Acts  were  passed,  and  different  modes  of 
assessing  the  rate  were  adopted,  but  finally,  by  the  existing 
police  statute,  7th  Will.  4,  c.  82,  it  was  specially  enacted  that 
^^  the  annual  assessment  shall  be  made  on  four-fifths  of 
*  490  the  rent  or  value  of  the  *  premises  to  be  assessed."  By 
none  of  the  statutes  was  there  any  power  given  to  the 
water  company  to  make  surveys  of  the  subjects,  nor  to  make 
assessments. 

The  following  were  the  preliminary  defences  submitted  to 
the  summons  of  declarator :  — 

^^  1.  All  parties  interested  have  not  been  called. 

^*  2.  So  far  as  the  defender  is  concerned,  the  subject-matter 
of  the  present  action  is  lis  alibi  pendens  before  the  sheriff  of 
Edinburgh. 

^'  8.  The  action  is  incompetent  before  this  Court,  in  terms 
of  the  clause  of  7  Geo.  4,  c.  108,  §  80,  above  quoted. 

*^  4.  The  action,  as  laid,  is  further  incompetent  in  respect 
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the  subject-matter  involved  is  not  of  sufficient  value  to  sus- 
tain the  action  in  the  first  instance  in  this  Court. '* 

The  cause  came  on  for  hearing  before  Lord  Cunninghame, 
Lord  Ordinary,  on  the  1st  of  March,  1889,  when  the  first  of 
these  defences  having  been  withdrawn,  his  Lordship  sustained 
the  second,  third,  and  fourth  preliminary  defences,  and  dis- 
missed the  action.  Mr.  Balfour  presented  to  the  second 
division  of  the  Court  of  Session  a  reclaiming  note  i^inst  this 
interlocutor  ;  and  after  revised  cases  had  been  lodged  on  both 
sides,  and  counsel  heard,  the  lords,  on  the  15th  of  January, 
1840,  pronounced  a  judgment  to  ^^  recall  the  interlocutor  com- 
plained of,  in  so  far  as  it  sustains  the  second  and  fourth  pre- 
liminary defences :  quoad  vltra^  the  lords  adhere  to  the  same, 
and  to  that  extent  refuse  the  desire  of  the  reclaiming  note, 
and  decern :  find  additional  expenses  due,"  &c. 

Mr.  Balfour  appealed  against  both  the  interlocutor  of  1st 
March,  1889,  and  the  judgment  of  15th  January,  1840 ;  and 
Mr.  Malcolm  presented  a  cross  appeal  against  so  much  of  the 
judgment  of  the  Court  as  recalled  a  portion  of  the  Lord  Ordi- 
nary's interlocutor. 

*  Mr.  Andrews  and  Mr.  Austin^  for  Balfour.  —  The  *  491 
question  in  this  case  is,  whether,  according  to  the  con- 
struction to  be  put  on  these  various  Acts  of  Parliament,  the 
Court  of  Session  has  or  has  not  power  to  interfere  in  a  matter 
of  this  sort.  All  the  statutes  must  be  read  together ;  and  if 
so,  then  it  is  clear  that  the  provision  in  the  7  Geo.  4  does  not 
put  an  end  to  the  remedies  by  poinding  and  declarator,  which 
might  have  been  adopted  under  the  59  Geo.  8,  nor  to  the 
remedies  which  exist  wherever  a  right  is  claimed,  but  has  not 
been  declared  at  law.  At  all  events  the  Statute  of  Geo.  4 
does  not  affect  an  action  like  the  present.  This  is  an  action 
of  declarator ;  it  has  no  petitory  conclusions.  It  does  not 
seek  to  recover  money  due  for  a  rate,  nor  for  a  fine,  nor  a 
penalty ;  it  simply  seeks  the  general  declaration  of  a  right. 
In  this  action  no  decree  could  be  made  that  would  render  the 
defender  in  it  liable  to  pay  one  farthing.  Such  an  action  has 
not  been  referred  to  in  the  statutes ;  it  has  not  been  taken 
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away,  and  it  is  consequently  still  a  proceeding  competent  to 
be  had  before  the  Court  of  Session.  And  the  converse  of 
that  proposition  is  also  true  :  being  an  action  of  declarator,  it 
would  not  be  competent  before  the  sherifip.  Such  an  action 
could  not  be  proceeded  in  before  the  sheri£F  at  common  law ; 
nor  are  there  any  words  in  the  Acts  of  Parliament  which  give 
him  the  power  to  entertain  it.  And  it  is  to  be  remarked  that 
the  Act  of  Geo.  4,  relied  on  by  the  other  side,  does  not  begin 
with  words  of  exclusion,  but  adopts  the  form  of  giving  a  right 
of  proceeding  where  money  is  to  be  recovered.  If,  therefore, 
this  mode  of  proceeding  is  not  to  be  allowed  where  no  money 
is  sought  to  be  recovered,  but  the  object  is  to  have  a 
^  492  right  declared,  the  power  of  the  *  officers  of  the  com- 
pany to  obtain  a  declaration  of  right  in  any  case  will 
be  at  an  end. 

[Lord  Campbell.  —  Perhaps  it  may  have  been  the  inten- 
tion of  the  legislature  that  there  should  not  be  any  action  of 
declarator  allowed  to  the  company.] 

Such  an  intention  would  then  have  been  expressly  declared. 
The  Court  of  Session,  which  is  the  supreme  Court  of  Scot- 
land, cannot  have  its  jurisdiction  taken  away  unless  there  are 
strong  words  used  for  that  express  purpose.  Buchanan  v. 
Towart.  (a) 

[Lord  Brougham.  —  Can  there  be  a  declarator  that  A.  B.  is 
liable  to  pay  a  fine,  where  you  admit  that  you  do  not  seek  to 
get  the  fine  itself  ?  If  so,  your  argument  would  go  to  show 
that  every  thing  might  be  taken  into  the  superior  Court,  pro- 
vided only  it  was  taken  in  the  form  of  an  action  of  declarar 
tor.] 

Wherever  rights  depend  on  the  construction  of  a  statute, 
an  action  of  declarator  is  the  proper  form  in  which  to  seek  to 
have  them  established.  In  the  case  of  Buchanan  v.  Towarty 
words  which  gave  the  magistrates  jurisdiction  **  finally  to 

(a)  Morr.  7317. 
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detennine,"  and  in  Ilus$ell  v.  The  Glasgow  Rood  Tru%tee%^  (a) 
words  which  made  their  decision  **  final  and  conclusive  "  were 
held  not  to  take  away  the  jurisdiction  of  the  Court  of  Ses- 
sion. AnderBon  v.  The  Magistrates  of  Renfrew^  (J)  Lord 
Prestongrange  v.  Tlie  Magistrates  of  Haddington^  (<?)  and 
Guthrie  v.  Cowan^  (d)  are  all  to  the  same  effect.  And  in 
PatcUlo  V.  Maxwell^  (e)  where  a  jurisdiction  was  conferred 
which  seemed  intended  to  exclude  the  review  of  anj  other 
Court,  the  Court  of  Session  held  that  its  inherent  and 
constitutional  powers  could  not  *  be  excluded  except  *  493 
by  direct,  positive,  and  express  terms  of  exclusion. 
The  special  remedies  given  to  this  Court  are  confined  entirely 
to  special  matters,  such  as  fines  and  penalties ;  but  there  are 
no  provisions  for  securing  the  declaration  of  the  general  rights 
of  the  company ;  and  these  can  only  be  ascertained  by  an 
appeal  to  the  ancient  and  constitutional  powers  of  the  Court 
of  Session.  Questions  of  right  affecting  land  might  arise, 
and  it  cannot  be  contended  that  such  rights  could  be  settled 
by  summary  adjudication  before  a  sheriff  or  a  justice  of  the 
peace.  The  5  Will.  4,  c.  88,  has  already  been  the  subject  of 
consideration  in  the  case  of  Balfour  v.  Waugh ;  {g)  and  the 
objection  now  relied  on  was  not  then  thought  worthy  of  being 
made  the  subject  of  discussion. 

[The  Lord  Chancellor.  —  My  doubt  is  whether  the  last 
Act  has  not  provided  for  every  thing  so  as  to  render  all  pro- 
ceedings by  way  of  declarator  unnecessary.  It  appears  to  me 
to  have  been  the  intention  of  the  legislature  that  the  least 
expensive  mode  of  proceeding  should  be  the  one  adopted ;  but 
the  question  is  whether  it  can  be  said  that  that  intention  has 
been  fully  carried  into  effect  ?] 

No  such  intention  has  been  expressed.  The  interest  in  dis- 
cussion may  be  very  large  ;  and  if  an  action  like  the  present 
is  not  competent,  there  is  no  mode  in  which  the  decision  of 
the  sheriff  can  be  reviewed.     This  general  power  will  be 

(ci)  Morr.  7368.  (ft)  Morr.  7347. 

(c)  Morr.  7350.  \d)  10  December,  1807. 

(e)  Morr.  7386.  (^)  2  Sh.  &.  M.  530. 
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exercised  by  the  superior  Courts  of  a  country,  unless  expressly 
taken  away  by  the  legislature.  It  was  held  to  be  so  taken 
away  in  Foote  v.  Stewart^  (a)  but  there  the  excludii^  ex- 
pressions were  very  strong,  and  the  process  sued  out  was 
not  of  the  sort  which  the  legislature  would  have  per- 

*  494    mitted  ^  to  be  in  force  under  the  peculiar  circumstances 

of  the  case.  The  general  principle  in  such  matters  is 
broadly  stated  by  Ebskine  :  (i)  **  No  encroachment  on  the 
jurisdiction  of  the  established  Judges  is  to  be  presumed.  It 
is,  therefore,  a  never-failing  rule,  in  all  new  jurisdictions, 
that  the  limitation  under  which  the  jurisdiction  is  granted 
is  to  be  most  amply  interpreted,  so  as  to  import  a  denial 
of  every  branch  of  jurisdiction  beyond  those  limits."  And 
Lord  Stair,  (c)  in  stating  the  rule  in  similar  terms,  makes 
express  reference  to  the  undoubted  authority  of  the  Court 
of  Session  in  all  actions  of  a  declaratory  nature.  The  104th 
section  of  the  59  Geo.  3,  and  the  80th  section  of  the  7 
Geo.  4,  do  not  affect  this  case.  [The  terms  of  them  were 
read  by  the  counsel.]  Not  only  do  they  not  apply  to  con- 
tracts relating  to  land,  but  they  do  not  apply  to  any  contracts 
where  continuing  rights  may  come  mto  question.  Suppose 
that  Mr.  Balfour  had  contracted,  as  the  representative  of  the 
company,  to  supply  the  plaintiff  with  water  for  all  the  houses 
on  one  side  of  a  street :  suppose  that  in  point  of  fact  there 
were  good  grounds  to  reduce  this  contract  as  for  fraud,  the 
company  would  sue  for  a  reduction  of  the  contract.  That  is 
a  sort  of  action  which  it  clearly  is  not  competent  for  the  sheriff 
to  entertain,  and  yet  it  might  be  said  to  be  something  ^'  rela- 
tive to  this  Act."  It  is  clear,  therefore,  on  the  whole,  that  the 
remedy  given  before  the  sheriff  is  merely  cumulative,  and  that 
the  interlocutor  of  the  Lord  Ordinary,  so  far  as  it  has  been 
adopted  by  the  Court  of  Session,  cannot  be  maintained.  The 
judgment  of  the  Court  must  to  that  extent  be  reversed. 

Then  as  to  the  lis  alibi  pendens^  with  relation  to 

*  495    *  which  Mr.  Malcolm  appeals  against  the  judgment  of 

the  Court  of  Session ;  it  is  plain  that  there  is  nothing 

(a)  Morr.  7385.  (b)  Bk,  1,  tit.  2,  §  7. 

(c)  Bk.  4,  lit.  3,  §  47. 
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in  his  objection.  He  can  have  no  right  to  deprive  the  com- 
pany of  the  means  of  being  declared  entitled  in  general  terms 
to  have  a  remedy  for  non-payment  of  water-rates,  merely 
because  he  has  first  instituted  in  an  inferior  Court  a  process 
to  bring  the  amount  of  a  particular  rate  into  discussion.  On 
this  point,  therefore,  the  cross  appeal  must  be  dismissed. 

As  to  the  third  question,  whether  this  matter  is  of  suffi- 
cient value  to  be  entertained  in  the  Court  of  Session,  it  is 
clear  upon  decided  cases,  Davidson  v.  M^Nie  (a)  and  Giffin 
V.  Orr^  (J>)  that  unless  it  distinctly  appears  on  the  face  of  the 
record  that  the  sum  sought  to  be  recovered  is  less  than  25/., 
the  objection  cannot  be  sustained.  Here  it  did  not  so  appear : 
it  could  not,  for  no  sum  was  demanded,  but  the  declaitttion  of 
a  right  was  asked,  and  nothing  more.  On  this  point  also  the 
cross  appeal  must  be  dismissed. 

Mr.  Pemberton  and  Mr.  Anderson^  for  Malcolm.  —  There  is 
nothing  asked  in  this  summons  of  declarator  but  what  the 
sheriff  has  authority  to  declare,  and  must  declare,  in  any  pi*o- 
ceeding  relating  to  rates,  fines,  and  penalties.  If  he  had 
thought  fit,  he  could  have  declared  that  the  company  was 
entitled  to  levy  this  sum  of  11,  16«. ;  and  then  the  declarator 
would  not  have  been  one  of  a  mere  general  right,  but  a 
declarator  with  respect  to  this  individual  ^m  of  money. 
There  are,  no  doubt,  many  cases  in  which  the  Court  in  Scotland 
would  make  a  declarator  of  a  general  right ;  but  such  a  dec- 
larator is  not  sought  in  this  case,  and  would  be  utterly 
useless.  Here  the  party  who  is  now  the  occupier  *  of  *  496 
the  house  may  not  be  so  next  year,  and  he  does  not 
represent  the  party  who  may  be  its  occupier,  and  who  conse- 
quently would  not  be  bound  by  his  act ;  nor  may  he  be,  nor 
can  he  represent,  the  occupier  of  any  other  house  in  any  other 
part  of  the  town.  The  jurisdiction  of  the  sheriff  is  in  fact 
that  which  can  alone  be  resorted  to.  There  is  a  great  dis- 
tinction between  a  particular  and  a  general  declarator.  In 
ScUl  V.  Orantj  ((?)  a  question  was  raised  with  reference  to  the 

(a)  2  Sh.  76.  (6)  8  Sh.  301. 

(c)  9  Sh.  &  D.  612. 
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right  of  the  sheriff  to  pronounce  a  declarator.  That  was  a 
question  as  to  rights  arising  in  certain  clauses  in  a  lease, 
though  the  rights  claimed  were  not  expressed  in  clauses  of 
irritancy.  The  Lord  Ordinary  there  held  that,  though  the 
sheriff  could  not  give  a  declarator  in  an  action  of  declarator 
proper,  he  might  pronounce  a  declarator  on  special  facts 
brought  before  him ;  and  that  that  would  be  the  same  in  sulv 
stance,  so  far  as  regarded  the  particular  siut.  The  case  was 
brought  on  appeal  to  the  Court  of  Session  and  the  lords  con- 
firmed the  holding  of  the  Lord  Ordinary.  So  far,  therefore, 
as  a  declarator  was  necessary  in  this  case,  the  sheriff  could 
have  pronounced  one  on  the  special  facts  brought  before  him ; 
and  the  argument  as  to  the  absence  of  any  other  mode  of  pro- 
ceeding except  before  the  Court  of  Session  consequently  Mis 
to  the  ground. 

The  proceeding  here  is  not  on  the  face  of  it  a  proceeding 
in  the  nature  of  a  declaratory  action ;  it  is  in  substance  a 
demand  that  Malcolm  should  pay  Balfour  a  certain  sum  of 
money  calculated  on  the  police  rental.  The  proper  tribunal 
to  decide  on  such  a  demand  is  the  Sheriff's  Court,  and  the 

proper  form  of  proceeding  is  a  petitory  action.  This 
*497    is   not  an  action  belonging  to  *that  class  which  is 

peculiar  in  the  law  of  Scotland  to  the  Court  of  Ses- 
sion; it  is  a  mere  demand  for  money,  and  nothing  more. 
The  demand  is  a  matter  ^^  relative  to  this  Act,"  and  conse- 
quently is  to  be  enforced  only  according  to  the  provisions  of 
the  Act.  It  is  like  the  calls  to  be  made  by  the  directors  on 
the  shareholders  of  the  company,  which  are  to  be  recovered 
in  Courts  specially  provided  for  that  purpose.  In  Balfour 
V.  Waughj  (a)  this  question  of  competency  could  not  have 
arisen ;  for  that  was  a  case  where  a  contract  had  been  made 
many  years  before  this  Act,  and  the  question  upon  it  could 
not  arise  on  the  Act.  But  besides  that,  both  parties  had 
brought  actions  in  the  Court  of  Session;  the  two  actions 
were  conjoined,  and  each  party  therefore  had  an  interest 
which  restrained  him  from  saying  that  questions  of  this  sort 
could  not  be  tried  in  the  superior  Courts.     The  cases  of 

(a)  2  Sh.  &  M.  530. 
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Lindsey  v.  Orr^  (a)  Laing  v.  Craig^  (J)  and  Brown  v.  Thom- 
son^ (c)  show  that  the  jurisdiction  of  the  Court  of  Session  is 
excluded  in  this  case.  The  provisions  of  the  Act  must  be 
construed  not  as  cumulative  but  as  exclusive^  and  the  judg- 
ment must  therefore  be  so  far  affirmed. 

But  even  if  the  general  principle  of  those  cases  did  not 
applj)  then  it  is  clear  that  the  value  in  dispute  is,  by  its 
smaUness,  sufficient  to  exclude  the  jurisdiction  of  the  Court 
of  Session.  The  value  here  can  be  estimated ;  it  is  not, 
therefore,  like  the  case  referred  to  on  the  other'  side ;  and, 
being  estimated,  the  trifling  nature  of  the  amount  shows  that 
it  is  one  witii  which  the  Court  of  Session  will  not  inter- 
meddle. It  is  not  shown  here  that  that  value,  though  small 
in  amount,  is  great  with  regard  to  ultimate  liability;  for 
there  is  no  proof,  or  even  statement,  that  Malcolm  is 
the  owner  of  the  *  property,  or  even  that  he  has  per-  *  498 
petual  rights  over  it ;  so  that  the  demand  is  strictiy  a 
demand  of  a  small  sum  demanded  for  itself  alone,  and  not  as 
settling  a  permanent  liability.  A  different  value  might  be 
put  upon  the  premises  in  the  next  year,  and  a  new  demand 
arise  in  respect  of  that  value ;  so  that  the  action  of  declar- 
ator would  have  no  effect  in  permanently  settling  the  rights 
of  the  parties.  On  this  point  the  interlocutor  of  the  Lord 
Ordinary  must  be  restored.  Then  as  to  the  11%  alibi  pendens^ 
it  is  clear  that  the  Lord  Ordinary  was  right  in  sustaining  this 
defence.  The  same  question  as  that  which  this  action  of 
declarator  sought  to  bring  into  the  Court  of  Session  was  in 
substance  before  the  sheriff;  nay,  it  was  almost  the  same  in 
form,  for  a  declarator  was  asked  from  the  sheriff  as  to  the 
sum  which  Balfour  was  entitled  to  demand ;  and  it  has  been 
already  shown  that  that  peculiar  declarator  was  the  only  one 
that  could  be  available  in  this  case.  On  this  point,  therefore, 
the  judgment  of  the  Court  below  must  be  varied,  and  the 
interlocutor  of  the  Lord  Ordinary  restored. 

Lord  Brougham.  —  I  believe  your  Lordships  have  no  doubt 

(a)  9  Sh.  &  D.  426.  (b)  11  Sh.  &  D.  424. 

(c)  13  Sh.,  D.  &  B.  852. 
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that  the  Court  of  Session  has  well  decided  this  case  upon  all 
the  points  that  were  brought  before  it,  and  that  the  jurisdic- 
tion of  the  Court  must  be  considered,  on  a  right  construction  . 
of  the  words  in  the  Act  of  Parliament,  to  have  been  taken 
away ;  and  that  the  other  two  grounds  on  which  the  Lord 
Ordinary  granted  his  interlocutor,  namely,  the  lis  alibi  pen- 
detiB^  and  the  finding  as  to  202.,  were  both  of  them  inappli- 
cable to  this  case.  I  am  of  opinion  that  the  Court  of  Session 
rightly  decided  in  the  judgment  given  upon  those  findings  of 

the  Lord  Ordinary  ;  and  that  the  judgment,  as  brought 
*  499   under  review  by  the  cross  appeal,  must  be  *  affirmed. 

I  have  very  great  doubts  indeed  whether  an  action  of 
declarator  is  competent  before  the  sheriff;  and  if  not,  then 
the  proceeding  which  was  in  this  instance  taken  before  him 
would  not,  under  the  circumstances  of  this  case,  come  within 
the  description  of  lis  alibi  pendens.  But  be  that  as  it  may, 
we  have  no  reason  to  enter  into  that  inquiry  now ;  for  if  an 
action  of  declarator  is  competent  as  such,  then  it  appears  to 
be  the  intention  of  the  legislature  to  take  it  out  of  the 
jurisdiction  of  the  Court  of  Session,  and  to  leave  the  remedy 
only  to  be  prosecuted  in  the  Court  of  the  sheriff.  The  words 
of  the  Act  are  somewhat  artificial  and  somewhat  clumsily 
applied,  if  one  may  venture  to  say  so  with  respect  to  any 
words  which  have  obtained  the  sanction  of  the  legislature 
as  an  expression  of  its  intention.  On  the  sound  construction 
of  the  clause,  however,  such  as  it  stands,  I  am  of  opinion 
with  the  Court  below,  that  this  right  of  action  is  taken  away 
as  regards  the  Court  of  Session,  and  that  the  remedy  is  con- 
fined to  the  Court  of  the  sheriff.  With  respect  to  the  action 
of  declarator,  it  is  sufficient  to  say  that  this  is  an  action  of 
declarator,  or  it  is  not.  It  seeks  something  to  be  declared, 
which  an  action  before  the  sheriff  would  not  seek.  In  an 
action  before  the  sheriff  the  purauer  seeks  to  have  a  partic- 
ular sum  declared  due,  and  that  sum  ordered  to  be  paid  ;  he 
seeks  therefore  for  the  sheriff  to  assume  a  certain  proposition, 
namely,  the  existence  of  a  settled  amount  as  due :  that  prop- 
osition which,  in  this  action  of  declarator  before  the  Court  of 
Session,  is  not  sought  to  be  assumed,  but  to  be  declared  after 
contest.  The  proceeding  before  the  sheriff  is  therefore  totally 
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different  from  the  thing  sought  in  the  Court  of  Session ;  for 
the  action  in  the  Court  of  Session  does  not  seek  to  have  any 
thing  declared  due  or  ordered  to  be  paid ;  it  seeks  a 
declaration  *of  right,  which  is  of  a  nature  totally  *500 
different  from  the  declaration  of  a  sum  due  in  respect 
of  that  right.  Whether  the  declaration  of  right  was  com- 
petent, is,  with  a  view  to  the  question  of  the  lis  alibi  pendens^ 
quite  immaterial ;  it  is  sufficient  to  say  that  the  conclusion  of 
the  summons  in  the  action  before  the  Court  of  Session  is 
one  thing,  and  that  that  which  is  sought  in  the  action  before 
the  sheriff  is  another  thing.  On  these  grounds  I  am  of 
opinion,  differing  from  the  Lord  Ordinary,  that  the  decision 
of  the  second  division  of  the  Court  of  Session  is  right. 

LoBD  Campbell.  —  I  entirely  agree  with  my  noble  and 
learned  friend  in  the  view  he  has  taken  of  the  different  points 
which  arise  in  this  case.  With  regard  to  the  main  question, 
there  can  be  no  doubt  that  the  principle  is,  that  the  jurisdic- 
tion of  the  Supreme  Courts  can  only  be  taken  away  by  posi- 
tive and  clear  enactments  in  an  Act  of  Parliament.  But  the 
words  here  appear  to  me  to  fulfil  that  condition ;  they  are 
positive  and  express,  for  it  is  enacted  that  *^all  actions  or 
suits  relative  to  this  Act,  for  which  no  remedy  is  previously 
provided,  shall  be  sued  for  by  summary  complaint  before, 
and  judged  of  by,  his  Majesty's  sheriff-depute  for  the  county 
of  Edinburgh,  and  by  no  other  Court  or  Courts;  and  his 
judgment  shall  be  final  and  conclusive."  Now,  in  my  opinion, 
language  can  hardly  be  moi'e  pointed  for  the  purpose  of  tak- 
ing away  the  jurisdiction  of  all  other  Courts,  except  that  of 
the  sheriff.  The  only  question,  therefore,  that  can  be  made 
is,  whether  this  action  of  declarator  is  included  within  the 
clause  ^*  all  actions  and  suits  relative  to  this  Act."  It  is  not 
necessary  to  give  an  opinion  whether,  if  a  dispute  were  to 
arise  over  which  the  sheriff  had  no  jurisdiction  in  any 
shape,  such  as  *  respecting  the  particular  rates  de-  *501 
manded,  the  Court  of  Session  would  be  deprived  of 
its  jurisdiction  by  these  words ;  for  the  present  case  is  what 
alone  the  House  has  to  deal  with,  and  this  case  certainly  in- 
volves a  subject-matter  over  which  the  sheriff  clearly  has 
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jurisdiction :  for  there  may  be  a  remedy  before  the  sheriff, 
and  the  sheriff  may  put  a  construction  on  the  Act  of  Parlia- 
ment not  in  an  action  of  declarator  proper,  but  he  may  say 
whether  a  rate  should  be  levied  on  four-fifths  of  the  rent,  or 
on  the  whole  rent,  and  may  decide  accordingly.  It  appears 
to  me  that  the  remedy  sought  here  must  be  carried  into  effect 
before  the  sheriff-depute  of  the  county  of  Ekiinburgh,  and 
that  the  jurisdiction  of  the  Court  of  Session  is  clearly  taken 
away :  and  there  is  no  evil  to  be  apprehended  from  this.  The 
sheriff  of  the  county  is  a  Judge  of  a  high  rank,  taken  fi*om 
the  bar  of  Scotland,  and  therefore  deserving  of  great  confi- 
dence: and  this  Act  is  quite  analogous  to  what  is  to  be 
found  in  this  country  as  to  cases  where  the  writ  of  certiorari 
is  taken  away,  and  where  the  decision  of  the  quarter  sessions 
is  made  conclusive,  and  the  Court  of  Queen's  Bench  is  ousted 
of  its  jurisdiction.  Then  with  regard  to  the  lis  alibi  pendent^ 
I  entirely  concur  with  what  has  fallen  from  my  noble  and 
learned  friend,  that  whether  the  action  was  competent  or 
incompetent,  you  cannot  say  it  is  the  same  in  the  two  Courts. 
As  at  present  advised,  I  should  say  that  such  an  action  can- 
not be  sustained  in  the  Sheriff's  Court.  We  must  treat  this 
action  before  the  Court  of  Session  as  an  action  of  declarator ; 
it  is  that  or  none ;  there  is  no  petitory  conclusiqp,  and  there 
is  a  clear  defence  to  the  action  on  that  ground.  Then  if  it  is 
to  be  treated  as  an  action  of  declarator,  it  follows  that  not 

only  it  is  not  the  same  as  the  action  before  the  sheriff 
*  502   for  a  sum  due,  but  it  is  not  embraced  in  that  *  action. 

If  it  was  only  to  the  extent  of  a  part  embraced  in 
that  action,  it  might  be  described  as  lis  alibi  pendens ;  for 
though  the  remedy  sought  before  the  sheriff  might  be  more 
extensive,  still  the  declaration  of  right  might  be  included  in 
it:  but  it  does  not  embrace  it ;  it  merely  calls  on  the  sheriff 
to  make  the  declaration  ratione  decidendi^  but  not  to  be  fol- 
lowed by  the  consequences  of  a  proper  action  of  declarator. 
Entertaining  the  most  sincere  respect  for  the  Lord  Ordinary, 
I  am  rather  surprised  that  he  should  have  thought  the  pi*o- 
ceeding  before  the  sheriff  a  bar  to  that  before  *  the  Court  of 
Session.  An  action  of  declarator  cannot  be  brought  before 
the  inferior  Court  without  regard  to  value.  An  action  of 
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declarator  is  totally  regardless  of  value,  does  not  seek  for. 
damages,  or  for  the  payment  of  a  sum  of  money.  It  is  almost 
impossible  to  put  any  value  on  a  declarator,  the  object  of  it 
being  merely  to  have  a  formal  declaration  of  the  bare  right. 
On  these  grounds  I  have  no  difficulty  at  all  in  coming  to  the 
opinion  that  the  decision  of  the  Inner  House  on  all  the  three 
points  is  perfectly  correct,  and  that  the  judgment  should,  as 
to  all  of  them,  be  affirmed. 

The  Lord  Chancellor.  —  My  Lords,  I  am  entirely  of  the 
same  opinion.  Some  reliance  was  placed  in  the  Court  below, 
on  the  Statute  of  Will.  4 ;  but  that  has  not  been  much  in- 
sisted upon  by  the  bar  here.  It  appears  to  me  that  that 
statute  does  not  in  the  least  take  the  case  out  of  the  opera- 
tion of  the  Act  of  Geo.  3.  I  agree  in  that  which  has  been 
said  by  my  noble  and  learned  friend,  that  the  clauses  of  this 
Act  are  clumsily  framed  ;  but  it  appears  to  me  to  be  impos- 
sible to  put  any  other  construction  on  them  than  that  the 
jurisdiction  of  the  superior  Court  is  taken  away.  And 
*  I  come  to  this  conclusion  with  the  less  regret,  because  *  508 
it  is  clear  that  the  parties  can  have  as  effectual  a  rem- 
edy in  the  inferior  Court,  as  to  ascertaining  the  question  of 
law  and  as  to  recovering  the  amount,  as  they  can  have  in  the 
superior  Court.  I  think,  therefore,  the  judgment  of  the 
Court  below  should  be  affirmed. 

Lord  Brougham.  — The  costs  of  the  original  appeal  should 
be  given,  but  not  those  in  the  cross  appeal. 

The  following  was  the  order  made :  — 

^*  That  the  original  appeal  be  dismissed  this  House ;  and 
that  the  interlocutors,  so  far  as  therein  complained  of,  be 
affirmed;  and  that  the  appellant  in  the  original  appeal  do 
pay  to  the  respondent  therein  the  costs  incurred  in  respect 
of  the  said  original  appeal.  And  it  is  further  ordered  and 
adjudged  that  the  cross  appeal  be  dismissed  this  House  ; 
and  that  the  interlocutor,  so  far  as  therein  complained  of,  be 
affirmed."  —  Lords'  Journals,  1842,  p.  68. 
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♦LAWRENCE  v.  BLAKE. 

1841. 


Walter  Lawrence  the  Elder,  and  Walter  |  AjyridlanU 
Lawrence  the  Younger > 

Patrick  Blake  ;  Valentine  Blake  his  Son,^ 
an   Infant;    John   Mahon,  Administrator 
with  the  Will  annexed  of  Nicholas  Arch- 
deckne  Burke,  deceased ;  Charles  Blake  ; 
Maria  Burke,  of  Mount  Street,  Dublin, 
Executrix  of  Walter  Archdeckne  Burke  ; 
Mary  Burke,  of  Galway,  Administratrix 
of  Redmond  Archdeckne  Burke ;   James 
Blake,     and    Helen    Blake,     otherwise  y^Beaponrfert^*. 
Burke,  his  Wife,  which  said  Helen  is  Ad-/ 
ministratrix  of  James  Archdeckne  Burke,  i 
and  of  Helen  Fitzpatrick,  otherwise  Burke,  I 
deceased  ;    Jane    Blake,    Administratrix 
with  the  Will  annexed  of  Jane  Burke,  de- 
ceased ;    Frances   Power,   Administratrix 
of  Mary  Byrne,  deceased,  and  Henry  Ed- 
ward Roberts  and  Eleanor  his  Wife 

Account,    Delay.    Practice.    Trustee. 

The  first  decree  in  certain  suits ,  which  had  been  in  existence  for  some 
years,  was  made  in  the  year  1818:  the  litigation  went  on,  and  other 
decrees  were  made  upon  the  footing  of  that  decree,  between  the  parties 
and  others  interested  in  the  same  transactions,  until  1838,  when  a 
decretal  order  was  made  for  the  revival  and  execution  of  all  former 
decrees  and  orders.  These  decrees  and  orders,  and  the  decretal  order 
of  1838,  were  appealed  against. 

Heldy  that  after  such  a  delay,  and  under  such  circumstances,  this  House 
would  not  set  aside  any  of  the  original  decrees  or  orders,  upon  technical 
objections  which  did  not  affect  the  merits  of  the  case. 

N.  A.  made  a  will,  with  certain  trusts  relating  to  bis  real  and  personal 
estate,  and  appointed  trustees  to  carry  them  into  execution.  One  of 
these  trusts  was  for  the  payment  of  provisions  of  2500/.  for  the  younger 
children,  and  of  500/.  for  the  eldest  daughter  of  R.  A.  B.,  who  was 
one  of  the  executors  and  trustees  under  the  will.     An  Act  of  P&rlia* 
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ment  was  obtamed  to  carry  tome  of  the  trusts  of  this  will  into 
execution  ;  and  under  this  Act,  lands  devised  by  N.  A.  *  were   *  505 
sold.     The  trustee  under  the  Act  was  W.  L.     On  a  bill  filed 
against  him  by  the  legatee  of  the  2500/. ,  he  sought  to  take  advantage 
of  the  payment  by  him  of  that  sum  to  R.  A.  B. 

Held  J  that  R.  A.  B.'s  receipt  was  no  discharge  of  W.  L.'s  liability,  as  by 
the  terms  of  the  Act  he  was  absolutely  bound  to  pay  the  debts  and^dis* 
charge  the  children's  portions  ;  and  it  was  not  set  up  in  the  answer, 
nor  proved,  that  R.  A.  B.  had  specifically  received  this  money  as 
trustee  for  his  daughter. 

Where  a  decretal  order,  which  was  not  alleged  to  be  made  on  the  appear- 
ance of  all  the  proper  parties,  and  was  so  far,  therefore,  irregular, 
directed  the  revival  and  execution  of  several  preceding  decrees  and 
orders,  but  the  suit  in  which  it  was  made  was  regular  for  some  pur- 
poses at  least,  the  House  reversed  it  with  directions,  and  remitted  the 
case  to  the  Court  below  to  deal  with  the  suit  so  as  to  advance  the 
justice  of  the  case,  regard  being  had  to  the  decision  of  this  House  as 
to  the  earlier  decrees  and  orders,  the  validity  of  which  the  House  had 
sustained. 

April  1,  5,  6,  1841.    March  7,  1842. 

On  the  24th  of  September,  1775,  Nicholas  Arehdeckne,  by 
his  will  of  that  date,  after  directing  his  just  debts  to  be  paid, 
devised  his  real  estates  in  the  counties  of  Galway,  Clare,  and 
Kilkenny,  agreeably  to  uses  under  which  the  estates  stood 
limited,  to  Robert  Burke,  afterwards  Robert  Arehdeckne 
Burke,  for  his  life,  with  remainder  to  his  first  and  other  sons 
successively  in  tail  male,  with  remainder  to  Redmond  Burke 
in  tail  male,  with  remainder  to  Anthony  M'Hugo  in  tail 
male,  with  remainder  to  James  Burke  in  tail  male,  with  re- 
mainder to  John  Foster  in  tail  male,  with  remainder  to  testa- 
tor's right  heirs.    The  will  contained  the  following  bequest ;  — 

"  I  give  and  bequeath  to  the  said  Robert  Burke  the  sum 
of  ^500?.  chargeable  and  payable  out  of  my ^  said  estates,  for 
the  use  of  the  younger  children  of  the  said  Robert  Burke." 

And  also  the  following  bequest :  — 

^^  I  leave  and  bequeath  to  Helen  Burke,  the  eldest  daugh- 
ter of  the  said  Robert  Burke,  over  and  above  her  share 
of  the  provision  for  younger  children,  and  as  *  a  further   *  506 
charge  or  incumbrance  on  my  said  estates,  the  sum  of 
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500/.  sterling,  to  be  paid  her  without  interest  when  she  shall 
attain  the  age  of  twenty-one  years." 

And  the  testator  gave  the  residue  of  his  real  and  personal 
estate  to  Robert  Burke,  afterwards  Robert  Archdeckne  Burke, 
and  appointed  said  Robert  Burke,  D'Arcy  French,  and  John 
Pilley,  his  executors. 

The  will  was  proved  in  February,  1776,  by  R.  A.  Burke 
alone,'and  he  alone  acted  in  the  execution  of  the  will. 

Robert  Archdeckne  Burke  had  in  all  nine  children,  whose 
names,  with  some  particulars  respecting  them,  which  are  after- 
wards referred  to,  were  as  follows ;  viz. :  — 

1.  Nicholas  Archdeckne  Burke,  the  eldest  son.  On  his 
death  in  September,  1823,  administration  with  his  will  an- 
nexed was  granted  at  first  to  Helen  Fitzpatrick,  and  on  her 
death  to  John  Mahon,  a  respondent. 

2.  Walter  Archdeckne  Burke.  On  his  death  administra- 
tion was  granted  to  his  widow,  Maria  Burke,  of  Dublin,  a 
respondent. 

8.  Redmond  Archdeckne  Burke.  On  his  death  adminis- 
tration was  granted  to  Mary  Burke,  of  Galway,  a  respondent. 

4.  James  Archdeckne  Burke.  After  his  death  administra- 
tion was  granted  to  Helen  Blake,  a  respondent. 

5.  Helen  Burke.  Married  Edmond  Fitzpatrick,  who  after- 
wards died,  leaving  his  widow  surviving  him.  On  her  death 
administration  was  granted  to  Helen  Blake,  a  respondent. 

6.  Jane  Burke.  On  her  death  administration  with  her 
will  annexed  was  granted  to  Jane  Blake,  a  respondent. 

7.  Anne  Burke.     Married  Valentine   Blake,  who   after- 

wards died,  leaving  his  widow  Anne  Blake  surviving. 
*  507    *  On  her  death  administration  was  granted  to  Patrick 
Blake,  a  respondent. 

8.  Mary  Burke.  Married  Edward  Byrne,  who  afterwards 
died  leaving  his  widow  Mary  Byrne  surviving  him.  On  her 
death  administration  was  granted  at  first  to  John  Edward 
Byrne ;  and  on  his  death  to  Frances  Power,  a  respondent. 

9.  Eleanor  Burke.  Married  Henry  Edward  Roberta,  both 
of  whom  are  still  living,  and  are  respondents. 

[424] 


LAWRENCE  t;.   BLAKE.  *507 

In  1784  a  private  Act  of  Parliament  was  passed  for  the 
sale  of  the  estates.  In  1785,  Walter  Lawrence,  Redmond 
Burke,  and  the  Earl  of  Clancarty,  the  trustees  under  this 
Act,  sold  a  part  of  the  trust  estates  to  a  Mr.  M'Dermott,  for 
10,000/. 

In  February,  1795,  the  children  of  R.  A.  Burke,  with  the 
husbands  of  the  then  married  daughters,  filed  their  bill 
against  the  trustees  under  thie  Act  of  Parliament,  and 
against  R.  A.  Burke,  charging  that  Walter  Lawrence  had 
misapplied  a  part  of  the  10,0002.,  and  had  paid  over  part  of 
it  to  R.  A.  Burke ;  and  praying,  amongst  other  things,  an 
account  of  the  moneys  received  under  the  Act.  Walter  Law- 
rence put  in  his  answer  to  this  bill,  denying  the  alleged  mis- 
application, and  insisting  that  he  was  entitled  to  be  allowed 
certain  parts  of  the  10,000Z.  which  had  been  received  by 
Robert  Archdeckne  Burke :  and  after  such  answer,  further 
proceedings  in  that  suit  were  abandoned. 

In  October,  1796,  Walter  Lawrence  the  trustee  died,  leav- 
ing the  appellant  Walter  Lawrence  the  elder,  then  an  infant 
about  four  years  old,  his  eldest  son  and  heir-at-law,  and  hav- 
ing by  his  will  appointed  his  wife  Catherine  Lawrence,  Denis 
John  Blake,  and  Thomas  Redington,  his  executors.  The 
widow  alone  proved  the  will,  and  in  1799  she  married  Domi- 
nick  Bodkin. 

In  January,  1800,  the  children  of  Robert  Arch- 
deckne *  Burke,  with  the  husbands  of  the  then  mar-  *  508 
ried  daughters,  filed  their  bill  against  Dominick  Bodkin 
and  Catherine  his  wife,  Thomas  Redington,  and  Denis  John 
Blake ;  William  Earl  of  Clancarty,  and  Redmond  Burke 
(two  of  the  trustees  under  the  Act) ;  Robert  Archdeckne 
Burke,  and  the  appellant  Walter  Lawrence  the  elder,  (a) 
then  an  infant,  the  heir-at-law  of  Walter  Lawrence ;  stating 
that  the  sum  of  10,0002.  was  received  by  Walter  Lawrence, 
and  that  he  had  misapplied  a  part  thereof,  and  that  no  part 

(a)  As  three  persons  of  the  name  of  Walter  Lawrence  have  been  par- 
ties in  the  course  of  these  proceedings,  and  two  of  them  were  dead  when 
this  appeal  was  brought,  it  has  been  deemed  convenient  to  distinguish 
them  by  simply  calling  the  first  Walter  Lawrence,  and  by  giving  to  the 
two  others  the  appellations  of  the  elder  and  the  younger. 
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of  the  legacies  of  25002.  and  5002.  had  been  paid ;  and  that 
Catherine  Bodkin  had  possessed  herself  of  all  the  assets  of 
Walter  Lawrence,  amounting  to  many  thousand  pounds ; 
and  stating  that  Catherine  Bodkin  insisted  that  the  assets 
were  not  sufficient  to  pay  the  judgment  debts  due  by  Walter 
Lawrence,  deceased,  at  his  death,  and  that  these  judgment 
debts  ought  to  be  paid  out  of  the  assets,  in  preference  to  the 
plaintiffs'  demand ;  and  the  bill  charged  that  Walter  Law- 
rence was  at  the  time  of  his  death  seised  of  an  estate  in  fee- 
simple  in  lands  in  the  counties  of  Mayo  and  Galway,  upon 
which  the  judgment  debts  due  by  Walter  Lawrence  at  his 
death  were  a  lien ;  and  that  the  real  estate  of  Walter  Law- 
rence was  more  than  sufficient  to  satisfy  all  his  debts  afiPecting 
the  same ;  and  that  by  marshalling  his  assets,  so  that  the 
judgment  and  other  debts  afiPecting  his  real  estates  should  be 
paid  thereout,  his  personal  assets  would  be  amply  sufficient 

to  pay  his  simple  contract  debts  ;  and  that  Catherine 
*509    Bodkin  alleged  that  Walter  Lawrence  had  *  handed 

over  several  sums  out  of  the  said  10,0002.  to  R.  A. 
Burke,  and  insisted  on  having  credit  allowed  to  her  for  such 
sums.  The  bill  prayed  that  the  trusts  of  the  Act  of  Parlia- 
ment might  be  carried  into  execution,  and  that  an  account 
might  be  taken  of  the  debts  due  by  Nicholas  Archdeckne  at 
his  death,  and  of  the  legacies  bequeathed  by  his  will,  and 
particularly  of  the  legacies  of  2500/.  and  5002. ;  and  that  an 
account  might  also  be  taken  of  the  sums  received  by  the  trus- 
tees named  in  the  Act,  and  particularly  of  the  sum  of  10,0002., 
and  how  the  same  had  been  applied ;  and  that  so  much  of 
that  sum  as  was  applied  by  Walter  Lawrence  to  his  own  use 
might  be  made  good  out  of  his  assets,  and  disposed  of  under 
the  directions  of  the  Court  in  discharge  of  the  unsatisfied 
trusts  of  the  will  of  Nicholas  Archdeckne,  and  of  the  Act ; 
and  if  Dominick  Bodkin  and  Catherine  his  wife  should  not 
admit  assets  sufficient  to  make  good  so  much  of  the  sum  of 
10,0002.  as  had  been  misapplied,  that  an  account  might  be 
taken  of  the  personal  estate  of  Walter  Lawrence ;  and  if  his 
personal  estate  should  be  insufficient  for  the  payment  of  his 
debts,  then  that  an  account  might  be  taken  of  his  real  estate, 
and  that  such  debts  as  were  a  charge  on  the  real  estates 
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might  be  paid  thereout ;  and  that  such  sums  as  any  of  the 
plaintiffs  should  appear  entitled  to  at  the  hearing  of  the  cause 
might  be  paid  to  them  at  such  times,  by  such  person,  and  out 
of  such  funds,  as  the  Court  should  think  fit. 

In  July,  1800,  Dominick  Bodkin  and  Catherine  his  wife^ 
and  the  appellant  Walter  Lawrence  the  elder,  then  an  infant, 
by  Catherine  Bodkin  his  mother  and  guardian,  put  in  their 
answer  to  the  said  bill,  and  thereby  (amongst  other  things) 
denied  the  alleged  misapplication  of  any  part  of  the  10,000Z. ; 
and  also  denied  the  allegation  that  Walter  Lawrence 
was  at  *  the  time  of  his  death  seised  in  fee-simple  of  *  610 
his  estates  in  the  counties  of  Galway  and  Mayo,  and 
averred  that  the  greater  part  of  the  same  had,  by  a  settle- 
ment executed  previously  to  his  marriage,  been  settled  upon 
his  issue. 

The  suit  afterwards  abated  by  the  death  of  W.  A.  Burke  ; 
by  the  marriage  of  Eleanor  Burke  with  Henry  Edward  Rob- 
erts ;  by  the  death  of  Catherine  Bodkin  ;  and  by  the  death  of 
William  Earl  of  Clancarty,  one  of  the  trustees  under  the  Act 
of  Parliament.  On  the  death  of  Catherine  Bodkin,  adminis- 
tration de  bonis  non  of  Walter  Lawrence  was  granted  to 
Charles  Blake.  The  executors  appointed  by  the  will  of  Wil- 
liam Earl  of  Clancarty  were  Anne  Countess  of  Clancarty, 
Richard  Earl  of  Clancarty,  and  Power,  Bishop  of  Waterford, 
afterwards  Archbishop  of  Tuam. 

In  December,  1809,  the  plaintiffs  in  the  bill  of  1800  (ex- 
cepting W.  A.  Burke,  then  deceased,  and  omitting  Valentine 
Blake  and  Anne  his  wife,  and  Jane  Burke),  together  with 
Henry  Edward  Roberts,  and  Mary  Burke,  of  Dublin,  as  the 
personal  representative  of  the  said  W.  A.  Burke,  filed  their 
bill  against  Charles  Blake,  Anne  Countess  of  Clancarty, 
Richard  Earl  of  Clancarty,  and  Power,  Bishop  of  Waterford, 
as  the  personal  representatives  of  William  Earl  of  Clancarty, 
Dominick  Bodkin,  Thomas  Redington,  Redmond  Burke,  Rob- 
ert Archdeckne  Burke,  and  the  appellant  Walter  Lawrence  the 
elder,  then  an  infant,  praying  that  the  suit  might  be  revived. 

Answers  were  put  in  by  Charles  Blake  and  by  Power, 
Archbishop  of  Tuam,  then  Bishop  of  Waterford,  but  no 
answer  was  put  in  by  Thomas  Redington  and  Denis  John 
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Blake  (executors  named  in  the  will  of  Walter  Lawrence, 
deceased),  or  by  Robert  Archdeckne  Burke,  or  by 

*  511    Anne  Dowager  Countess  of  *  Clancarty,  and  Richard 

Earl  of  Clancarty ;  nor  was  any  answer  put  in  prior 
to  the  hearing  by  Redmond  Burke  ;  although  the  names  of 
alf  the  above  parties  were  retained  as  parties  to  the  suit. 

The  cause  came  on  for  hearing  on  the  24th  day  of  Feb- 
ruary, 1813,  and  by  the  decree  then  made  it  was  directed  that 
the  trusts  of  the  Act  of  Parliament  should  be  carried  into 
execution ;  and  it  was  referred  to  the  Master  to  take  an 
account  of  the  debts  due  by  Nicholas  Archdeckne  at  his 
death,  and  of  the  legacies  bequeathed  by  his  will,  and  par- 
ticularly of  the  legacies  of  2500Z.  and  5002.,  and  of  the  money 
received  by  the  trustees  named  in  the  said  Act,  and  particu- 
larly of  the  sum  of  10,000Z.,  and  how  the  same  had  been 
applied :  and  it  was  ordered  that  so  much  of  the  10,0007.  as 
was  applied  by  Walter  Lawrence  to  his  own  use  should  be 
made  good  out  of  his  assets,  and  be  disposed  of  under  the 
directions  of  the  Court  in  discharge  of  the  unsatisfied  trusts 
of  the  will  of  Nicholas  Archdeckne  and  of  the  said  Act :  and 
inasmuch  as  Dominick  Bodkin  and  Catherine  his  wife  had 
not  confessed  assets  in  their  hands  sufficient  to  make  good  as 
much  of  the  sum  of  10,0002.  as  was  misapplied  by  Walter  Law- 
rence, it  was  ordered  that  the  Master  should  take  an  account 
of  the  personal  estate  of  Walter  Lawrence  ;  but  that  the 
Master  should  pre^'iously  inquire  if  the  trust  estates  of  Wal- 
ter Lawrence  weire  insufficient  for  the  payment  of  his  debts, 
and  should  only  in  such  case  take  such  last  mentioned  account 
of  his  personal  estate ;  and  in  such  case,  that  the  Master 
should  also  take  an  account  of  the  real  estates  of  Walter 
Lawrence,  and  an  account  of  such  debts  as  were  a  charge  on 
or  affecting  such  real  estates :  and  the  consideration  of  further 

directions  was  reserved  until  after  the  Master's  report. 

*  512        *  On  the  18th  of  May,  1813,  Nicholas  Archdeckne 

Burke,  claiming  in  his  own  right  and  as  personal  rep- 
resentative of  Redmond  Archdeckne  Burke  (who  had  then 
died),  Edmond  Fitzpatrick  and  Helen  his  wife,  Jane  Burke, 
Valentine  Blake  and  Anne  his  wife,  Edward  Byrne  and  Mary 
his  wife,  and  Henry  Edward  Roberts  and  Eleanor  his  wife, 
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(but  without  the  coucurrence  of  any  personal  representative 
of  Walter  Archdeckne  Burke,  or  the  concurrence  of  James 
Archdeckne  Burke),  filed  their  supplemental  bill  i^ainst  the 
appellant  Walter  Lawrence  the  elder  and  Geoi'gina  Lawrence 
his  wife,  and  against  Thomas  Lawrence,  Anthony  Lawrence, 
William  Lawrence  (who  was  afterwards  stated  by  amendment 
to  be  out  of  the  jurisdiction).  Darby  Minogue  and  Dolly  his 
wife,  and  Thomas  Redington  (whose  name  was  afterwards 
struck  out  by  amendment)  ;  thereby  stating  the  bill  filed  in 
January,  1800,  and  the  decree  of  the  24th  of  February,  1813 ; 
and  stating  that  when  the  plaintiffs  came  to  proceed  in  the 
Master's  office  under  that  decree,  they  found  great  difficulty 
in  discovering  any  personal  assets  of  Walter  Lawrence  ;  the 
more  especially  as  the  widow  and  acting  executrix,  who  prin- 
cipally possessed  the  same,  was  dead,  and  the  plaintiffs  had 
reason  to  apprehend  they  would  not  be  able  to  establish  a 
sufficient  fund  of  the  said  personal  assets  to  make  good  the 
misapplication  of  the  trust  fund  by  Walter  Lawrence,  and 
were  also  apprehensive  that  his  judgment  and  specialty  cred- 
itors might  come  in  and  exhaust  whatever  fund  the  plaintiffs 
might  establish  of  the  personal  assets,  whereby  it  had  become 
necessary  for  the  plaintiffs  to  look  to  the  real  assets  of  Walter 
Lawrence  for  effectual  relief ;  and  stating  that  Robert  Arch- 
deckne Burke  was  dead,  insolvent,  and  that  no  person 
had  taken  administration  to  him,  and  that  the  *  plain-  *  513 
tiffs  had  lately  discovered  that  Walter  Lawrence  was 
in  his  lifetime,  and  at  the  time  of  his  death,  seised  in  fee- 
simple  or  as  of  freehold  of  and  in  several  estates  in  the  coun- 
ties of  Galway,  Mayo,  Roscommon,  and  elsewhere,  and  being 
so  seised,  duly  made  and  published  his  last  will  and  testa- 
ment in  writing  duly  attested  for  passing  real  estates ;  and 
thereby,  after  reciting  his  intention  to  make  a  disposition  of 
all  his  worldly  substance  and  property,  directed  that  all  his 
just  debts,  legacies,  and  funeral  expenses  should  be  paid  by 
his  executors :  and  after  reciting,  that  in  and  previous  to  his 
marriage  with  his  then  wife  Catherine  Lawrence,  a  cei*tain 
deed  of  settlement,  bearing  date  the  8th  of  October,  1791, 
was  executed,  whereby  certain  lands  therein  mentioned,  in 
the  county  of  Galway,  were  settled,  amongst  other  uses-,  after 
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his  decease^  to  the  use  of  his  first  and  every  other  son  in  tail 
male,  subject  as  therein  mentioned  ;  and  in  failure  of  such  issue 
male  he  was  entitled  to  the  reversion  in  fee  thereof,  which 
said  reversion  he  meant  to  will  and  devise  as  therein  after 
mentioned :  and  reciting  that  he  was  seised  in  fee  of  the  sev- 
eral lands  and  other  hereditaments  therein  mentioned  in  the 
counties  of  Mayo  and  Galway,  he  gave  and  devised  the  said 
several  last  mentioned  hereditaments  whereof  he  was  so  seised 
in  fee,  subject  to  the  annuities,  legacies,  and  bequests  therein 
after  mentioned,  to  his  son  Walter  Lawrence  the  elder,  and 
the  heirs  male  of  his  body  as  they  should  severally  be  accord- 
ing to  their  seniority  of  age  and  priority  of  birth,  and  the 
heirs  male  of  the  body  and  bodies  of  all  and  every  such  son 
and  sons  issuing,  the  elder  of  such  son  and  sons  and  the  heirs 
male  of  his  and  their  body  and  bodies,  always  to  take  and  be 

preferred  before  the  younger  of  the  said  sons  and  the 
*  514   heirs  *  male  of  his  and  their  body  and  bodies  issuing : 

and  that  the  testator  thereby  further  devised  to  Thomas 
Lawrence,  of  Belview,  an  annuity  of  20L  during  his  life,  out 
of  certain  of  his  estates  in  the  county  of  Galway,  together 
with  200Z.  sterling  to  be  paid  him  by  his  executors :  and  he 
gave  and  bequeathed  unto  Anthony,  William,  and  Dolly 
Lawrence,  the  sum  of  300/.  to  be  paid  them  by  his  executors : 
and  he  appointed  Catherine  Lawrence,  Denis  John  Blake, 
and  Thomas  Redington,  his  executors.  And  the  biU  further 
stated  that  the  plaintiffs  were  advised,  that  by  this  will  the 
real  estates  of  the  said  Walter  Lawrence  were  charged  >vith 
his  simple  contract  debts ;  and  that  it  appeared  by  the  wiU 
that  Walter  Lawrence,  upon  his  marriage,  entered  into  some 
settlement  of  some  of  his  estates,  but  the  particulars  whereof 
the  plaintiffs  were  unable  to  ascertain :  and  it  also  stated  that 
the  said  Georgina  Lawrence,  the  wife  of  the  appellant  Walter 
Lawrence  the  elder,  alleged  that  she  was  entitled  to  dower 
out  of  the  estates,  and  charging  that  the  plaintifGs  were  enti- 
tled to  make  the  estates  contributory  to  the  discharge  of  the 
judgment  debts  of  Walter  Lawrence,  subject  to  which  they 
were  settled  in  exoneration  of  his  personal  assets ;  and  that 
the  plaintiffs,  as  having  a  claim  affecting  only  the  personal 
assets  of  Walter  Lawrence,  were  entitled  to  have  his  assets 
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maTshalled,  and  to  stand  in  the  place  of  the  judgment  cred- 
itors, as  far  as  they  should  exhaust  the  personal  assets  :  and 
the  bill  stated  that  Thomas  Redington,  in  or  about  October, 
1796,  filed  a  bill  in  that  Court  on  behalf  of  himself  and  the 
other  judgment  creditors  of  Walter  Lawrence,  deceased,  to 
have  an  account  of  his  real  and  personal  assets;  and  ac- 
cordingly, on  the  8d  June,  1812,  obtained  a  decree 
under  which  the  Master  made  his  report,  dated  *  the  *  515 
7th  of  January,  1818,  whereby  he  reported  the  several 
judgment  debts  of  Walter  Lawrence,  but  made  no  report, 
nor  did  he  take  any  account,  of  his  simple  contract  debts ; 
and  that  his  judgment  creditors,  having  a  sufficient  fund  in 
the  real  estates  of  Walter  Lawrence,  took  no  pains  to  discover 
the  personal  estate ;  and  the  Master  had  therefore  reported 
that  Walter  Lawrence  died  possessed  of  none,  no  evidence 
thereof  having  been  l&id  before  him.  The  bill  prayed  that 
the  said  settlement  might  be  brought  into  Court,  and  that  the 
will  of  Walter  Lawrence  might  be  declared  well  proved,  and 
that  the  trusts  thereof  might  be  carried  into  execution ;  and 
that  an  account  might  be  taken  of  his  real  estate  devised  or 
descended,  and  of  the  incumbrances  affecting  the  same,  and 
of  the  rents  thereof ;  and  that  the  devised  estates  might  be 
decreed  weU  charged  with  the  payment  of  his  simple  contract 
debts,  and  especially  with  the  sum  which  should  appear  due 
from  Walter  Lawrence  by  reason  of  his  misapplication  of  the 
trust  fund ;  and  that  his  assets  might  be  marshalled,  and  that 
a  sufficient  sum  to  make  good  the  deficiency  of  his  personal 
estate  might  be  raised  thereout  by  sale  or  mortgage. 

In  February,  1815,  the  api)ellant  Walter  Lawrence  the 
elder,  and  Georgina  his  wife,  put  in  their  answer  to  the  bill 
of  1818,  and  thereby  stated  that  the  appellant  Walter  Law- 
rence the  elder  was  a  minor  when  the  bill  of  1800  was  filed, 
and  only  attained  his  age  on  the  1st  December,  1818,  and  in- 
sisted that  he  ought  not  to  be  prejudiced  by  any  imperfec- 
tions in  the  defence  made  by  his  former  guardian ;  and  they 
insisted  that  there  was  not  any  misapplication  of  the  trust  fund, 
but  that  if  there  was  any  such  misapplication,  the  personal 
assets  of  the  said  Walter  Lawrence  would  have  been 
*more  than  sufficient  to  make  good  the  same,  to-    *516 
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getber  with  his  other  debts,  if  the  personal  assets  had  been 
called  in  during  the  life  of  Catherine  Bodkin,  or  if  the  plain- 
tiff had  proceeded  with  effect  on  their  original  bill  before  the 
death  of  Catherine  Bodkin :  and  submitted,  that  if  the  assets 
were  now  rendered  more  difficult  to  be  called  in,  the  difficulty 
ought  to  be  visited  on  the  plaintiffs,  who  were  guilty  of  the 
grossest  neglect  in  not  prosecuting  the  said  cause  with  effect* 
And  the  defendants  by  their  answer  also  stated,  that  they 
did  not  believe  there  were  several  or  any  specialty  creditors 
who  would  come  in  to  exhaust  whatever  fund  of  the  personal 
assets  the  plaintiffs  might  establish ;  and  they  thereby  also  in- 
sisted that  payments,  if  made  by  Walter  Lawrence,  deceased, 
to  Robert  Archdeckne  Burke,  were  not  a  misapplication, 
for  that  the  testator  had  bequeathed  the  legacy  of  2500/.  to 
Robert  Archdeckne  Burke  for  the  use  of  his  younger  chil- 
dren, which  sum  he  was  entitled  to  receive  as  trustee  thereof ; 
and  they  thereby  also  insisted  that  the  plaintiffs,  in  collusion 
with  the  said  Robert  Archdeckne  Burke,  never  compelled 
him  to  answer  the  said  bills  of  1795  and  1800 ;  and  insisted 
that  if  the  said  causes  had  been  prosecuted  against  the  said 
Robert  Archdeckne  Burke  before  his  death,  which  happened 
in  the  year  1811,  the  life-estate  of  Robert  Archdeckne  Burke 
in  the  unsold  properties  would  have  refunded  any  trust 
moneys  misappUed  by  him,  particularly  as  he  lived  ten  years 
after  the  filing  of  the  bill  of  1800,  and  fifteen  years  after  the 
filing  of  the  bill  of  1795 ;  and  they  insisted  that  the  plaintiffs 
had  delayed  the  prosecution  of  their  cause  till  the  death  of 
Robert  Archdeckne  Burke,  in  order  that  his  life-estate  should 
not  be  prejudiced  by  such  claim,  the  life-estate  having  been 

the  principal  support  of  several  of  the  then  plaintiffs : 
*  517    *  and  they  also  submitted  that  Walter  Lawrence  had 

not  by  his  will  charged  his  real  estates  with  his  simple 
contract  debts ;  and  they  insisted  on  the  settlement  made 
on  the  marriage  of  Walter  Lawrence  and  Catherine  his  wife ; 
and  alleged  that  if  the  creditors  of  Walter  Lawrence  had  pro- 
ceeded to  recover  their  demands  in  the  lifetime  of  Catherine 
Bodkin,  the  personal  property  would  have  been  sufficient  for 
the  payment  of  his  debts,  whereby  the  creditors  seeking  to 
be  paid  at  that  time,  and  amongst  the  rest  the  plainti£&, 
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would  have  had  do  right  to  make  the  real  estates  contribu- 
tory to  the  payment  of  the  judgment  debts,  there  being  then 
a  fund  to  pay  the  demands  of  the  plaintiffs,  if  any,  together 
with  the  other  debts  of  Walter  Lawrence :  and  they  thereby 
submitted,  that  it  appeared  from  the  plaintiff'  own  showing 
that  there  were  no  judgment  creditors  claiming  any  share  of 
the  personal  assets,  the  judgment  creditors  having  proceeded 
to  a  decree  for  a  sale  of  the  real  estates  without  any  ac- 
count of  the  personal  assets :  and  they  thereby  admitted  that 
Thomas  Redington  had  taken  the  proceedings  in  the  bill  men- 
tioned, and  had  procured  a  decree  for  sale  of  some  of  the  real 
estates. 

In  1815,  Darby  Minogue  and  Dolly  his  wife  were  in  con- 
tempt for  want  of  answer,  and  a  conditional  decree  pro  con-- 
fe%%o  was  taken  against  them. 

In  March,  1817,  the  plaintifGs  in  the  suit  of  1813  filed  a  bill 
of  revivor,  stating  that  Redmond  Burke,  the  surviving  trustee 
in  the  Act  of  Parliament,  had  died  ;  but  that  he  had  never 
acted  in  the  trust,  and  that  the  plaintiffs  sought  no  relief 
against  his  estate ;  and  that  Thomas  Lawrence  and  Anthony 
Lawrence  had  died,  and  that  administration  had  been 
granted  to  Bartholomew  Bryan.  Bryan  put  in  an 
answer  *  to  this  bill,  and  in  July,  1817,  an  order  of  *  518 
revivor  was  made. 

In  July,  1817,  the  plaintiff  in  the  bill  of  1813  filed  a  sup- 
plemental bill  against  the  appellant  Walter  Lawrence  the 
younger,  the  eldest  son  of  the  appellant  Walter  Lawrence  the 
elder,  who  had  been  then  lately  bom,  stating  that  he  was 
alleged  to  be  entitled  to  an  estate  tail  in  the  lands  in  the 
pleadings  mentioned :  and  praying,  that  the  bill  might  be 
taken  as  a  supplemental  bill,  and  that  the  plaintiff  might 
have  the  same  relief  against  him  as  was  prayed  by  the  orig- 
inal and  former  supplemental  bills,  meaning  the  bills  of  1800 
and  1813. 

The  appellant  Walter  Lawrence  the  younger,  by  his  guar- 
dian, appeared,  and  put  in  lus  answer  to  such  bill. 

On  the  9th  of  March,  1819,  the  cause  came  on  to  be  heard ; 

and  by  a  decree  of  that  date,  it  was  declared  that  the  debts 

in  the  pleadings  mentioned  were  not  charges  on  the  real 
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estates  of  Walter  Lawrence :  and  as  to  the  marshalling  the 
assets  of  Walter  Lawrence,  it  was  decreed  that  the  plaintiffs 
should  stand  as  creditors  against  the  real  estates  of  Walter 
Lawrence,  deceased,  for  so  much  of  his  personal  estate  as  had 
been  applied  in  discharge  of  debts  affecting  the  real  estates, 
without  prejudice,  however,  to  any  question  that  might  arise 
in  taking  the  account  of  the  personal  estate,  and  the  applica- 
tion thereof,  under  the  decree  of  the  24th  February,  1813,  as 
the  same  might  affect  the  plaintiffs'  title  to  have  the  assets 
marshalled:  and  accordingly  it  was  thereby  referred  to  the 
Master  to  inquire  and  report  the  amount  thereof:  and  it 
was  further  ordered  that  the  Master  should  take  an  account 
of  the  real  estates  of  Walter  Lawrence,  subject  to 
*  619  such  specialty  debts ;  in  which  account  all  just  *  allow- 
ances were  to  be  made :  and  further  directions  were 
reserved. 

On  the  18th  of  December,  1821,  the  Master  made  his  re- 
port, and  thereby  found  that  Walter  Lawrence,  on  the  80th 
of  June,  1785,  received  the  sum  of  10,0002.  for  the  sale  of 
part  of  the  trust  lands  comprised  in  the  Act  of  Parliament, 
and  that  the  sum  of  6518/.  4«.  9(2.,  part  thereof,  was  expended 
by  him  in  payment  of  judgment  debts  affecting  the  estates  of 
the  testator  Nicholas  Archdeckne,  and  in  expenses :  and  that 
3481Z.  158.  3(2.  of  the  10,0002.  remained  unaccounted  for; 
which  sum,  together  with  interest  thereon  fi'om  30th  June, 
1785,  to  5th  December,  1821,  amounted  to  11,0562.  8«.  7c2. : 
and  the  Master  could  not  find  whether  or  not  there  were 
any  trust  estates  of  Walter  Lawrence,  or,  if  any,  whether  the 
same  were  sufficient  for  the  payment  of  his  debts,  no  evidence 
thereof  having  been  laid .  before  him  :  and  the  Master  found 
that  Walter  Lawrence  died  possessed  of,  and  entitled  to,  a 
personal  estate,  amounting  in  value  to  89262.  88.  2(2. ;  and 
that  he  also  died  possessed  of  plate,  the  value  whereof,  or 
into  whose  hands  the  same  came,  he  could  not  set  forth,  no 
evidence  thereof  having  been  laid  before  him :  and  he  found 
that  61992.  2s.  8(2.,  part  of  the  personal  estate,  came  into  the 
hands  of  his  widow  and  executrix,  or  into  the  hands  of  the 
defendant  Dominick  Bodkin,  her  husband,  after  their  marriage, 
which  took  place  in  1799 :  and  he  found  that  18712.  98«  5<2. 
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interest  that  accrued  due  on  the  personal  assets  also  came 
into  their  hands,  amounting  in  the  whole  to  7570Z.  12«.  Id. : 
and  he  found  that  another  part  of  the  personal  estate  of 
which  Walter  Lawrence  was  possessed  came  into  the  hands 
of  the  defendant  Charles  Blake,  after  the  death  of  Catherine 
Bodkin,  as  administrator  of  the  goods  of  the  said 
•Walter  Lawrence,  unadministered  by  her,  amount-  *520 
ing  to  20002. ;  which  sum  so  came  into  his  hands  in 
October,  1 818,  up  to  which  period,  from  the  death  of  the  said 
Catherine  Bodkin,  on  the  29th  of  December,  1805,  he  had  re- 
ceived the  interest  thereof,  amounting  to  1560/. :  and  he 
found  that  several  sums  amounting  to  4015/.  7a.  6^d.,  part  of 
the  personal  estate  of  which  Walter  Lawrence  died  possessed, 
had  been  paid  in  discharge  of  judgment  debts  affecting  his 
real  estates ;  and  that  a  sum  of  280/.  of  the  said  personal 
assets  was  paid  in  discharge  of  a  specialty  debt,  to  wit,  a 
bond  affecting  the  said  real  estates ;  but  the  Master  could  not 
find  or  report  how  the  remainder  of  the  personal  estate  of 
Walter  Lawrence  had  been  applied  or  disposed  of,  no  evi- 
dence thereof  having  been  laid  before  him :  and  he  found  that 
Walter  Lawrence,  at  the  time  of  his  death,' was  indebted  to 
various  persons,  by  judgment  and  specialty  debts,  amounting 
to  22,532/.  148.  2d.,  and  in  simple  contract  debts  to  6000/. 
over  and  above  the  plaintifib'  demands ;  that ^  the  personal 
estate  was  insufficient  for  the  payment  of  his  debts ;  and  that 
Walter  Lawrence  was,  at  the  time  of  his  death,  seised  in  fee 
of  lands  situate  in  the  counties  of  Galway  and  Mayo,  in  the 
report  specially  mentioned ;  and  that  by  virtue  of  a  deed  of 
settlement,  dated  the  8th  of  October,  1791,  ei^ecuted  previous 
to  his  intermarriage  with  his  second  wife,  afterwards  Catherine 
Bodkin,  certain  of  those  lands  in  the  county  of  Galway  were 
settled  by  him  to  the  use  of  himself  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  with  reversion  in  fee 
to  himself. 

Several  exceptions  were  taken  to  this  report,  and  the  same 
came  on  to  be  heard  on  the  5th  of  July,  1822,  when 
by  an  order  of  that  date  the  two  first  *  exceptions  were    *  521 
overruled  ;  and  it  appearing  to  the  Court  that  others 
of  the  exceptions  were  properly  the  subject  of  a  rehearing, 
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the  remaining  exceptions  were  directed  to  stand  over  with 
liberty  for  the  appellant,  Walter  Lawrence  the  elder,  to  pre- 
sent a  petition  of  rehearing.  This  petition  was  presented, 
and  it  prayed  that  the  cause  might  be  reheard,  and  that  the 
decree  of  the  24th  of  February,  1813,  might  be  set  aside  or 
varied,  so  far  as  it  assumed  or  acted  on  any  supposed  receipt 
or  misapplication  of  the  sum  of  10,000/.,  or  so  far  as  the  same 
directed  any  account  of  any  alleged  trust  estate,  or  of  the 
real  estate  of  Walter  Lawrence :  and  that  the  decree  of  the 
9th  of  March,  1819,  might  be  set  aside  or  varied,  except  so 
far  as  it  declared  that  the  debts  were  not  charges  on  the  real 
estate  of  Walter  Lawrence. 

On  the  12th  of  December,  1822,  the  cause  came  on  to  be 
reheard,  when  by  an  order  of  that  date  the  decrees  of  the 
24th  of  February,  1818,  and  the  9th  of  March,  1819,  were 
affirmed. 

On  the  loth  and  16th  of  December,  1822,  the  reserved 
exceptions  were  heard. 

The  fourth  exception  insisted  that  the  evidence  adduced 
to  charge  Walter  Lawrence  with  the  10,000/.  also  discharged 
him. 

The  fifth  exception  insisted  that  Walter  Lawrence  was 
entitled  in  his  discharge  to  several  sums  which  the  evidence 
adduced  prayed  to  have  been  paid  out  of  the  10,000/.  to 
Robert  Archdeckne  Burke,  who  was  the  sole  trustee  of  the 
2500/.  legacy,  and  also  acting  executor  to  the  testator  Nicho- 
las Archdeckne. 

The  sixth  exception  insisted  that  interest  ought  not  to 

have  been  charged  during  the  life  of  Robert  Arch- 

*  522   deckne  Burke,  the  moneys  having  been  paid  to  *  him, 

and  the  legatees  having  been  satisfied  their  interest 

during  his  Ufe. 

And  the  seventh  exception  insisted  that  interest  ought  not 
to  have  been  charged  at  all. 

The  ninth  exception  insisted  that  the  said  Walter  Law- 
rence, deceased,  was  entitled  to  be  allowed  two  sums  of 
446/.  7«.  and  491/.  5«. 

The  tenth  exception  was  that  the  report  did  not  find  that 
the  personal  estate  of  Walter  Lawrence  was  the  trust  estate 
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for  payment  of  his  debts,  and  was  originally  sufficient  for 
any  claim  of  the  plaintiffs  (if  any  they  had) ;  and  that  the 
present  insufficiency  arose  from  the  plaintiffs  lying  by,  and 
ought  not  to  be  visited  on  the  defendant's  real  estates,  the 
account  of  which  real  estates  the  Master  was  ordered  not  to 
take  unless  the  trust  estate  was  originally  insufficient ;  and 
that  the  report  did  not  find  that  a  residue  of  the  personal 
estate  was  wasted  by  Catherine  Lawrence,  the  executrix  of 
Walter  Lawrence ;  and  that  the  residue  would  have  been 
sufficient  to  pay  any  claim  that  plaintiffs  could  establish,  if 
the  plaintiffs  had  proceeded  in  the  cause  before  the  executrix 
wasted  the  assets ;  and  that  the  residue  was  sufficient  for  any 
claim  of  the  plaintiffs,  if  applied  thereto. 

The  other  exceptions  are  not  material  to  be  stated. 

On  the  hearing  of  the  exceptions,  by  orders  dated  on  the 
13th  and  16th  of  December,  1822,  the  foiirth  and  fifth  excep- 
tions were  overruled,  but  the  defendants  were  to  be  at  liberty 
to  require  the  plaintiffs  to  bring  a  personal  representative  of 
Robert  Archdeckne  Burke  into  the  Master's  office,  if  neces- 
sary ;  and  with  reference  to  the  sixth  and  seventh  exceptions, 
it  was  directed  that  the  Master  should  inquire  whether  the 
interest  on  judgment  debts  was  kept  down  by  Robert  Arch- 
deckne Burke,  the  tenant  for  life,  during  his  life,  or 
*  whether  any  and  what  interest  on  judgment  debts  *  528 
affecting  the  estates  accrued  due  after  payment  of  the 
8000Z.  to  Robert  Archdeckne  Burke  (meaning  a  sum  of  that 
amount,  part  of  the  10,000?.  which  had  been  received  by 
Robert  Archdeckne  Burke)  ;  and  the  defendant  was  only 
to  be  charged  with  interest  to  that  extent :  and  the  ninth 
exception  was  allowed :  and  liberty  was  given  to  the  de- 
fendant to  prove  certain  facts  before  the  Master,  on  which 
he  eventually  failed  in  adducing  evidence  ;  and  the  other 
exceptions  were  overruled :  and  it  was  ordered  that  the 
matter  should  go  back  to  the  Master  to  correct  his  report 
pursuant  to  the  rules  and  orders  made  on  hearing  the  said 
exceptions ;  and  further  orders  were  reserved  until  after  the 
Master's  report. 

On  the  81st  May,  1828,  the  Master  made  his  further  report, 
and  thereby  found  that  the  interest  was  not  kept  down  by 
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Kobert  Archdeckne  Burke  during  his  life ;  that  there  accrued 
due  on  account  thereof,  after  payment  of  3000Z.  to  Robert 
Archdeckne  Burke,  the  sum  of  6852.  9«. ;  that  after  allowing 
the  two  sums  of  440Z.  and  4912.  in  the  ninth  exception  men- 
tioned, as  a  credit  for  the  defendant,  and  after  deducting  the 
same  from  the  sum  of  34812.  in  the  former  report  mentioned, 
a  sum  of  2550/.  would  appear  to  have  been  unaccounted  for 
by  Walter  Lawrence,  out  of  the  sum  of  10,0002.  in  the  for- 
mer report  mentioned  to  have  been  received  by  him ;  that  the 
interest  of  25502.  from  the  death  of  the  tenant  for  life,  which 
happened  on  the  11th  April,  1811,  to  that  time  (being  twelve 
years,  one  month,  and  twenty  days),  amounted  to  18572. 10«. 
Sd, ;  and  that  the  two  sums,  together  with  6852. 98.  in  that  report 
stated  to  have  accrued  due  for  interest  of  debts  affecting  the 
estates  of  the  plaintiff  Nicholas  Archdeckne  Burke,  by 
*  524  consequence  *  of  the  same  not  having  been  kept  down 
by  Robert  Archdeckne  Burke  during  his  life,  amounted 
together  to  50932.  14a.  6c2.,  the  particulars  of  which  were 
set  forth  in  a  second  schedule. 

Five  exceptions  were  taken  to  this  report. 

The  fourth  exception  (the  only  one  mateiial)  objected, 
that  the  report  did  not  find  that  the  plaintiffs  had  not  brought 
a  personal  representative  of  Robert  Archdeckne  Burke  into 
the  Master's  office,  although  the  defendant  by  his  discharge 
had  required  the  plaintiff  so  to  do ;  and  insisted  that  no 
report  should  be  had  in  the  absence  of  such  personal  rep- 
resentative, lest  the  defendant  should  be  thereafter  charged 
for  the  legacy  of  25002.  legally  vested  in  Robert  Archdeckne 
Burke. 

The  fifth  exception  was,  that  the  report  purported  to 
charge  the  defendant,  Walter  Lawrence,  with  a  gross  sum 
exceeding  the  extent  of  the  payments  made  in  case  of  Walter 
Lawrence's  real  estates,  and  exceeding  any  insufficiency  in 
the  personal  estate  to  meet  plaintiffs'  claim. 

The  cause  came  on  to  be  heard  on  these  exceptions,  and  on 
the  merits  reserved,  on  the  11th  of  July,  1828,  and  by  an  order 
of  that  date  the  three  first  exceptions  were  overruled;  and 
the  fourth  exception  was  also  overruled,  the  plaintiff  under- 
taking that  the  defendants  should  have  a  sufficient  release  for 
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the  sum  reported  due ;  and  on  argument  of  the  fifth  excep- 
tion and  of  the  merits  reserved,  it  was  declared  that  the  sum 
of  42952.  78.  6(2.,  specified  in  the  fourth  schedule  to  the 
Master's  first  report,  being  the  amount  of  the  two  sums  of 
40152.  78. 6id.  and  2802.  mentioned  in  the  body  of  the  report, 
with  interest  on  such  parts  thereof  as  were  paid  in  discharge 
of  principal  sums,  with  interest  thereon  from  the  date  of  the 
payment,  were  a  charge  on  the  real  estates  of  the  ap- 
pellants, liable  to  the  judgment  and  specialty  *  debts,  *  525 
to  be  a  fund  applicable  to  the  payment  of  plaintiffs' 
demand  in  the  cause.  And  accordingly  it  was  referred  to 
the  Master  to  take  an  account  of  such  it^ms  of  the  sum  of 
42d5Z.  78.  6(2.  as  were  applied  in  discharge  of  principal  sums 
due  on  account  of  the  judgment  or  specialty  debts  affecting 
the  estates  of  Walter  Lawrence ;  and  the  Master  was  to  cal- 
culate interest  on  such  principal  sums  from  the  time  of  the 
several  payments  thereof  respectively. 

On  the  16th  of  September  1828,  Nicholas  Archdeckne 
Burke  died,  and  the  suit  became  abated. 

On  the  4th  of  January,  1834,  the  respondent  Patrick 
Blake  (describing  himself  as  devisee  named  in  the  last  will 
and  testament  of  Nicholas  Archdeckne  Burke,  and  as  admin- 
istrator of  Ann  Blake  deceased)  ;  Valentine  Blake,  an  infant, 
by  his  father  and  next  friend ;  Mary  Burke,  of  Dublin,  as 
personal  representative  of  Walter  Archdeckne  Burke  ;  Mary 
Burke,  of  Galway,  as  administratrix  of  Redmond  Archdeckne 
Burke ;  Helen  Blake,  as  administratrix  of  James  Archdeckne 
Burke,  and  also  as  administratrix  of  Helen  Fitzpatrick,  then 
deceased ;  John  Mahon,  as  administrator  of  Nicholas  Arch- 
deckne Burke  ;  Jane  Blake,  as  administratrix  of  Jane  Burke, 
deceased ;  Frances  Power,  as  administratrix  of  Mary  Byrne  ; 
and  Henry  Edward  Roberts  and  Eleanor  hia  wife,  —  filed 
their  bill  against  the  said  Richard  Earl  of  Clancarty,  and 
Power  Lord  Archbishop  of  Tuam,  the  appellant  Walter 
Lawrence  the  elder,  and  Georgina  his  wife,  the  appellant 
Walter  Lawrence  the  younger,  and  Charles  Blake,  stating 
the  several  proceedings  herein  before  stated,  and  that  Nicholas 
Archdeckne  Burke  previously  to  his  death  duly  suffered  a 
recovery  of  the   lands  devised  to  him  by  Nicholas  Arch- 
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*  526   deckne,  and  became  seised  thereof  in  *  fee-simple,  and 

afterwards  made  and  published  his  will,  dated  the  23d 
of  March,  1815,  duly  attested ;  and  thereby  devised  all  his 
estates  to  James  Fitzpatrick  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  remainder  to  Patrick 
Blake  for  life,  with  remainder  to  his  first  and  other  sons  in 
tail,  with  several  remainders  over ;  and  by  the  will  appointed 
Robert  Darcy,  Valentine  Blake,  and  Jane  Burke,  executors, 
and  that  they  renounced  the  burden  of  the  execution  thereof, 
and  that  administration  of  his  personal  estate  with  his  will 
annexed  had  been  granted  to  John  Mahon,  by  the  proper 
Ecclesiastical  Court ;  and  that  James  Fitzpatrick  departed 
this  life  without  any  issue,  and  that  Patrick  Blake  was  then 
entitled  to  the  estates  of  Nicholas  Archdeckne  Burke  as 
tenant  for  life,  and  that  Valentine  Blake  was  entitled  there- 
unto as  first  tenant  in  tail,  and  that  they  were  advised  they 
were  entitled  to  have  so  much  of  the  sum  of  10,0002.  as 
should  be  recovered  out  of  the  estate  of  Walter  Lawrence 
applied  in  exoneration  of  the  estate  so  devised  to  them,  and 
in  discharge  of  the  sums  reported  due  for  debts  and  legacies 
still  affecting  the  same.  The  bill  also  stated  various  deaths 
and  administrations  as  before  mentioned,  and  that  Dominick 
Bodkin,  Robert  Archdeckne  Burke,  Redmond  Burke,  ahd 
Anne  Lady  Clancarty,  had  long  since  departed  this  life,  and 
that  all  their  interests  in  the  suit  ceased  at  the  times  of  their 
respective  deaths ;  and  also  stated  that  Thomas  Lawrence 
and  Anthony  Lawrence,  and  Darby  Minogue  and  Dolly  his 
wife,  having  been  made  parties  in  the  cause  aforesaid  only  as 
legatees  under  the  will  of  Walter  Lawrence,  one  of  the 
trustees  in  the  Act  of  Parliament,  and  it  having  been  declared 
that  the  freehold  estates  of  Walter  Lawrence  were  not  by  the 

will  charged  with  the  payment  of  his  simple  contract 

*  527   debts,  the  plaintiffs  *  were  advised  it  was  not  neces- 

sary to  make  Thomas  Lawrence,  Anthony  Lawi*ence, 
Darby  Minogue  and  Dolly  his  wife,  or  their  representatives, 
parties  to  that  suit ;  and  stated  that  the  sum  of  5,0932.  14a. 
6(2.,  together  with  a  further  arrear  of  interest,  still  remained 
due  on  account  of  the  respective  legacies  of  2500Z.  and  500Z. ; 
and  it  prayed  that  the  defendants  thereto  might  answer  the 
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bill,  and  that  the  suit  and  proceedings  might  stand  revived 
against  the  defendants  thereto,  and  that  the  said  several 
decrees  of  the  24th  of  February,  1813,  the  9th  of  March,  1819, 
the  12th  and  18th  of  December,  1822,  and  the  11th  of  July, 
1823,  might  be  carried  into  execution,  and  that  the  plaintiffs 
might  have  the  benefit  thereof. 

In  January,  1836,  the  appellant  Walter  Lawrence  the  elder, 
and  Georgina  his  wife,  and  the  appellant  Walter  Lawrence 
the  younger,  an  infant,  put  in  their  answer  to  this  bill  of 
1884,  and  thereby  admitted  the  recovery  suffered  by,  and  the 
fee-simple  vested  in  N.  A.  Burke,  though  they  could  not  tell 
the  date  thereof ;  and  they  admitted  his  wiU  and  the  tenan- 
cies for  life  and  in  tail  under  it,  and  the  grant  of  the  admin- 
istration to  John  Mahon ;  'but  they  submitted  that  such  will 
was  not  sufficient  to  transfer  such  rights  as  Nicholas  Arch- 
deckne  Burke  had  (if  any)  in  the  lands  sold  by  the  trustees, 
and  that  the  same  were  not  transferable  to  this  administrator 
John  Mahon,  considering  that  his  claim  was  for  a  part  of  the 
real  estates  of  Nicholas  Archdeckne,  wherein  Nicholas  Arch- 
deckne  Burke  was  to  have  had  only  a  particular  estate  tail, 
which  was  to  have  determined  with  his  life,  and  was  then  to 
have  belonged  to  any  person  next  in  remainder  in  the  will  of 
Nicholas  Archdeckne.  And  they  also  submitted  that  Nich- 
olas Archdeckne  Burke's  rights,  as  tenant  in  tail  in 
remainder  of  the  lands,  were  at  an  end  upon  *his  *528 
death,  and  not  devisable  by  his  will,  which  was  dated 
the  23d  March,  1815,  at  a  time  when  he  had  no  lien  on  the 
real  estates  of  Walter  Lawrence,  beyond  a  claim  for  marshal- 
ling assets,  not  then  established. 

On  the  8th  of  August,  1836,  Patrick  Blake,  as  devisee  in  the 
will  of  Nicholas  Archdeckne  Burke,  Valentine  Blake  his  son, 
and  John  Mahon,  alone  filed  their  bill,  which  was  stated  to  be 
a  bill  of  revivor,  against  Richard  Earl  of  Clancarty,  Power 
Archbishop  of  Tuam,  the  appellant  Walter  Lawrence  the 
elder,  and  Georgina  his  wife,  and  the  appellant  Walter  Law- 
rence the  younger,  thereby  stating  the  same  matters  as  were 
stated  in  the  bill  of  January,  1834 ;  and  also  stating  that 
Mary  Burke,  of  Dublin,  Mary  Burke,  of  Galway,  Helen  Blake, 
Jane  Blake,  Frances  Power,  and  Henry  Edward  Roberts  and 
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Eleanor  his  wife,  were  joined  as  plaintiffs  in  the  last  men- 
tioned bill,  as  being  interested  in  the  two  several  sums  of 
2500J.  and  5002.,  which  were  bequeathed  by  the  will  of 
Nicholas  Archdeckne,  and  were  charges  upon  the  lands  by 
the  same  will  limited  to  Nicholas  Archdeckne  Burke ;  and 
also  stating  that  a  suit  having  been  instituted  in  the  Court  of 
Chancery  by  Bernard  Browne,  a  creditor  of  Nicholas  Arch- 
deckne Burke,  on  behalf  of  himself  and  the  other  creditors 
of  Nicholas  Archdeckne  Burke,  to  raise  the  amount  of  their 
demands  out  of  the  real  and  personal  estates  of  Nicholas 
Archdeckne  Burke,  a  decree  for  an  account  was  pronounced 
in  that  cause  on  the  10th  of  October,  1826,  whereby  it  was 
(amongst  other  things)  referred  to  the  Master  to  take  an 
account  of  the  personal  estate  of  Nicholas  Archdeckne 
Burke,  and  an  account  of  the  charges  affecting  the  lands 
in  the  pleadings  mentioned ;  and  stating  that  the  several  par- 
ties entitled  to  the  sums  of  2500Z.  and  5002.  respect- 
*  529  ively,  *  came  in  and  proved  their  demands  under  the 
decree  ;  and  that  the  Master  having  made  his  report, 
the  cause  came  on  to  be  finally  heard  in  the  Court  on  the  4Ui 
of  March,  1829,  when  it  was  ordered  and  decreed  that  the 
Master  (without  prejudice  to  the  accounts  thereby  directed) 
should  sell  by  public  auction  the  several  lands  in  the  report 
mentioned:  and  it  was  decreed  that  the  plaintiff,  and  the 
several  other  persons  to  whom  debts,  &c.,  had  been  reported 
due,  should  be  paid  their  costs  in  the  cause,  together  with 
the  sums  reported  due  to  them  respectively,  according  to  the 
priorities  of  theic  respective  demands,  out  of  the  produce  of 
such  sale,  so  far  as  the  same  should  extend ;  and  also,  that 
the  several  sums  in  the  said  decree  mentioned,  not  having 
been  paid  within  the  time  thereby  limited,  a  sale  was  had  of 
some  of  the  lands  aforesaid,  and  out  of  the  proceeds  of  such 
sale  the  several  persons  entitled  to  the  sums  25002.  and  5002. 
respectively,  had  been  paid  the  amount  of  their  respective 
demands ;  and  that  by  the  means  aforesaid  Mary  Burke,  of 
Dublin,  Mary  Burke,  of  Galway,  Helen  Blake,  Jane  Blake, 
Frances  Power,  and  Henry  Edward  Roberts  and  Eleanor  his 
wife,  since  they  joined  as  plaintiffs  in  the  bill  of  January, 
1834,  had  ceased  to  have  any  interest  in  the  subject-matter  of 
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that  suit,  and  the  plaintiffs  had  become  entitled  to  the  benefit 
of  all  the  relief  sought  thereby.  The  bill  prayed  that  the 
defendants  might  answer,  and  that  the  plaintiffs  might  have 
the  benefit  of  the  relief  prayed  by  the  bill  of  the  4th  of 
January,  1834,  and  accordingly  that  the  suits  and  proceed- 
ings therein  mentioned  might  stand  revived  against  the 
defendants,  and  be  restored  to  the  same  plight  and  condition 
in  which  they  were  at  the  time  of  the  several  abatements 
thereof ;  and  that  the  several  decrees  of  the  24th  of 
February,  1813,  and  *the  9th  of  March,  1819,  and  *630 
the  12th  and  13th  of  December,  1822,  and  the  11th 
of  July,  1823,  might  be  directed  to  be  carried  into  execution, 
and  that  the  plaintiffs  might  have  the  benefit  thereof,  and  of 
the  several  proceedings  had  and  the  several  accounts  taken 
thereunder. 

I 

In  the  months  of  November,  1836,  and  AprU,  1837,  the 
Earl  of  Clancarty,  the  Archbishop  of  Tuam,  and  Charles 
Blake,  put  in  their  answer  to  the  bill  of  August,  1836,  but 
no  answer  was  put  in  to  the  same  by  the  Lawrences. 

The  cause  came  on  to  be  heard  before  the  Lord  Chancellor 
of  Ireland  on  the  24th  of  November,  1838 ;  when,  upon  read- 
ing the  documents  and  evidence  in  the  decree  particularly 
specified,  and  counsel  appearing  for  James  Blake  and  Helen 
his  wife,  Patrick  Blake,  Henry  Edward  R6berts,  and  Mary 
Burke,  Hubert  Butler  Moore  and  Jane  Blake,  Frances  Power, 
administratrix  of  John  Edward  Bjrme,  and  Maria  Burke, 
legatees  named  in  the  will  of  Nicholas  Archdeckne  Burke, 
consenting  to  be  bound  by  any  decree  to  be  pronounced  in 
the  said  cause,  it  was  decreed  that  the  plaintiffs  therein  were 
entitled  to  have  the  said  decrees  and  orders  of  the  24th  of 
February,  1813,  the  9th  of  March,  1819,  the  5th  of  July, 
1822,  the  12th,  13th,  and  16th  of  December,  1822,  and  the 
11th  of  July,  1823,  revived  and  carried  into  execution  ;  and 
accordingly  it  was  ordered  that  the  decrees  and  orders,  and 
proceedings  had  therein,  should  stand  revived  against  the 
defendants,  and  be  restored  to  the  same  plight  and  condition 
in  which  they  were  at  the  time  of  the  several  abatements 
thereof.  And  it  was  ordered  that  the  several  decrees  should 
be  carried  on  and  prosecuted  between  the  parties  to  that  suit, 
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in  like  manner  as  thereby  directed  between  the  parties  to  the 
said  original  suits;  and  the  Court  reserved  the  con- 

*  631    sideration  *  of  all  further  directions  and  costs  of  that 

suit,  in  like  manner  as  costs  and  further  directions  were 
reserved  by  the  said  former  decree. 

No  evidence  was  given  in  the  last  mentioned  cause  of  the 
legacies  of  25002.  and  5001.  having  been  paid  to  the  persons 
entitled  to  the  same ;  and  some  of  the  persons  who  were  not 
parties  to  that  suit,  but  for  whom  counsel  appeared  and  under- 
took to  be  bound,  were  married  women. 

The  said  Richard  Earl  of  Clancarty  and  Power  Archbishop 
of  Tuam,  have  both  died  since  the  commencement  of  the 
suit  instituted  in  1836. 

The  appeal  was  against  the  decrees  of  the  24th  of  Feb- 
ruary, 1813,  the  9th  of  March,  1819,  the  6th  of  July,  1822, 
the  12th  and  13th  and  16th  of  December,  1822,  the  11th  of 
July,  1823,  and  the  24th  of  November,  1838. 

Mr.  Pemherton  and  Mr,  Loftus  Wigram^  for  the  appellants. 
—  This  is  an  appeal  against  several  orders  and  decrees,  and 
against  a  decretal  order  which  has  revived  them,  and  directed 
that  they  should  be  executed.  This  decretal  order  is  wrong 
in  substance  and  in  form.  The  bill,  constituting  the  suit  in 
which  it  was  maie,  was  filed  by  persons  who  were  entitled  to 
the  real  estate  of  Nicholas  Archdeckne  Burke,  and  also  by 
his  personal  representatives,  neither  of  whom  could  file  such 
a  bill,  and  certainly  both  could  not.  There  are  two  ways  of 
considering  the  original  proceeding  in  this  suit :  either  as  a 
bill  to  recover  what  was  due  to  the  legatees,  or  next,  supposing 
there  was  a  surplus,  to  have  such  surplus  restored  to  the 
settled  estate.  Robert  A.  Burke,  who  was  the  tenant  in  tail 
for  life  of  the  settled  estate,  might  have  maintained  such  a 
bill,  but  no  other  person  could  do  so.     How  could  the 

•  682    •  plaintiffs  in  the  supplemental  bill  of  1836  have  any 

right  to  that  surplus  ?  They  were  the  devisees  of  the 
residue  of  the  estate  of  Nicholas  A.  Burke.  He  had  unsettled 
the  estate;  he  had  suffered  a  recovery,  and  so  barred  the 
entail.  If,  at  his  death,  he  had  left  any  portion  of  the  settled 
estate,  how  could  that  have  passed  to  the  devisees  of  the  real 
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estate  of  Nicholas  A.  Burke  ?  The  object  of  the  bill  was  to 
restore  this  sum  of  money  to  the  trustees  of  the  settlement ; 
but  under  that  settlement  the  devisees  of  N.  A.  Burke  had 
no  title  whatever.  The  charge  against  the  estate  of  Walter 
Lawrence  was  more  than  absorbed  by  what  was  due  for  the 
legacies.  But  these  legacies  were  no  charge  on  the  estate  of 
N.  A.  Burke.  The  trustees  were  to  raise  so  much  money  as 
was  necessary  to  pay  his  debts  and  legacies ;  and  even  by  the 
provisions  of  the  Act  of  Parliament,  the  portion  of  the  estates 
to  be  sold  was  limited  to  that  which  was  necessary  for  such 
purpose.  It  is  stated  on  the  face  of  the  bill,  that  more  than 
sufficient  was  raised  for  this  purpose,  and  these  legacies,  there- 
fore, do  not  continue  a  constructive  charge  upon  the  estate ; 
in  fact,  these  legatees  have  not  been  paid  from  the  estate  of 
N.  A.  Burke,  and  the  parties  who  now  seek  to  revive  the  suit 
cannot  do  so,  as  they  do  not  represent  the  original  plaintifiFs, 
and  have  no  interest  entitling  them  to  appear  in  this  suit. 
The  case  of  Hamilton  v.  Houghtim  (a)  is  in  point.  The  rule 
laid  down  in  that  case  was,  that  where  a  trust  is  created  by 
deed,  for  the  payment  of  debts,  if  a  bill  is  filed  by  one  of  the 
creditors  to  enforce  the  payment  of  his  debt,  that  purpose 
can  only  be  effected  by  the  general  execution  of  the  trust. 
The  decree,  in  such  a  case,  ought  to  direct  such  execution, 
and  an  inquiry  as  to  all  the  debts  owing  and  payable 
under  the  trust,  and  *  that  they  should  be  paid  accord-  *  533 
ing  to  their  priorities.  A  decree  for  the  payment  of  the 
debt  of  one  creditor,  under  a  deed  of  trust,  which  provides 
for  the  payment  of  other  creditors,  is  erroneous ;  and  finally,. 
a  bill  to  carry  such  a  decree  into  execution,  notwithstanding 
long  acquiescence,  cannot  be  sustained.  The  original  decree 
may  be  examined,  impeached,  and  varied,  in  a  suit  to  carry 
that  decree  into  execution.  But  the  opinion  which  this 
House  then  entertained  of  a  suit  like  the  present  may  be 
best  collected  from  the  observations  of  the  Lord  Chancellor. 
He  said :  (i)  —  ^^  The  appeal  complains  that  the  decree  was 
taken  in  the  absence  of  Henry  Hamilton,  who  was  the  surviv- 
ing trustee  named  in  the  deed  of  1758,  and  was  then  living, 

(a)  2  BUgh,  160.  {h)  2  Bligh,  188. 
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and  was  therefore  a  necessary  party  to  the  suit.  This  is  the 
objection  raade  to  the  decree  of  1780,  which  is  sought,  by  the 
subsequent  proceedings,  to  be  carried  into  execution,  and 
the  benefit  of  which  is  sought  thereby.  If  that  decree  was 
an  erroneous  decree,  they  were  not  entitled  to  have  it  carried 
into  execution."  That  is  what  the  appellants  say  here.  His 
Lordship  then  goes  on  thus :  "  The  questions  here  are  really 
these :  In  the  first  place  it  has  been  suggested  at  the  bar  that 
there  is  a  presumption,  from  lapse  of  time,  that  the  850?. 
must  haye  been  paid,  and  that  neither  principal  nor  interest 
can  be  claimed  after  so  long  an  interval.  It  does  not  appear 
to  me,  from  these  pleadings,  that  we  can  take  that  for  granted ; 
but  if  there  were  other  creditors,  whose  demands  ought  to 
have  been  provided  for  by  this  decree,  they  might  have  had 
a  right  to  insist  on  that  proposition.  The  original  decree 
appears  to  me  to  be  a  decree,  the  benefit  of  which  can- 

*  534    not  be  had  in  this  suit.     That  *  original  decree  is  at 

least  wrong  in  these  respects :  first,  that  the  surviving 
tnistee  was  not  before  the  Court ;  and  secondly,  that  it  was 
not  a  species  of  decree  that  ought  to  have  been  made  to  carry 
into  execution  the  trusts  of  such  a  deed  as  this."  In  every 
respect  that  case  is  applicable  to  the  present.  The  same  doc- 
trine was  held  in  White  v.  Parnther^  (a)  in  which  it  was 
expressly  declared  that  where  a  Court  of  Equity  is  called 
upon  to  carry  into  execution  a  former  decree,  it  is  not  bound 
to  do  so,  if,  upon  inquiry  into  the  jnerits,  the  decree  appears 
to  be  erroneous. 

The  rules  thus  laid  down  have  not  been  complied  with  in 
this  case.  R.  A.  Burke,  or,  after  his  death,  his  personal 
representative,  was  a  party  most  essential  to  the  validity  of 
these  proceedings.  The  legacies  were  given  to  his  children, 
and  he  was  tenant  for  life  of  the  estate  which  was  liable  to 
make  them  good.  He  was,  besides,  the  personal  representa- 
tive of  the  testator,  and  the  person  who  was  proved  to  have 
received  (and  the  Court  dealt  with  him  in  that  character)  the 
sum  of  3000?.,  which  had  been  misapplied.  As  the  repre- 
sentative of  the  testator  alone,  he  ought  to  have  been  before 

(a)  1  Knapp,  179-222. 
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the  Court  in  the  years  1819,  1821,  and  1828,  when  these 
decrees  were  made.  Under  all  these  circumstances,  he  falls 
within  the  rule  laid  down  by  Lord  Redesdale  (a)  in  Doyle  v. 
Blake.  There  the  executor  had  been  appointed  and  approved 
of,  but  he  did  not  act ;  debts  remained  unpaid,  and  a  bill  was 
filed  against  him.  Lord  Redesdale  held  that  executors  hav- 
ing proved,  had  no  means  of  being  discharged  without  admin- 
istering under  the  Court  of  Chancery,  —  a  most  alarming 
doctrine,  perhaps,  but  which  is  nevertheless  the  law. 
His  Lordship  said :  ^^  This  case  *  depends  on  the  gen-  *  535 
end  question  whether  an  executor,  having  accepted 
the  office,  and  having  acted  unquestionably  as  executor,  so 
far  that  if  an  action  at  law  were  brought  against  him  he  could 
not  plead  that  he  never  was  executor,  nor  acted  as  executor, 
shall  be  permitted,  to  the  prejudice  of  legatees,  to  say  that 
he  is  not  an  executor.  I  do  not  mean  to  lay  down  the  rule 
positively,  that  there  is  no  case  where  the  strictness  of  law 
would  charge  a  man  as  executor  as  to  creditors,  in  which 
equity  would  not  charge  him  also  as  to  legatees.  .  Legatees 
are  bound  by  the  terms  of  the  will ;  creditors  are  not  so :  and 
therefore,  in  many  cases,  executors  would  be  discharged  as 
against  legatees,  though  not  as  against  creditors.  For  ex- 
ample, in  the  present  case,  if  these  gentlemen  had  collected 
the  effects,  and  had  paid  the  amount  to  Martin  Horan  ;  still, 
if  a  creditor  had  remained  unpaid,  he  might  have  charged 
them  upon  the  insolvency  of  Horan :  whereas,  in  the  case  of 
a  legatee,  the  executors  might  justify  themselves  by  the  direc- 
tions in  the  will."  And  in  another  part  of  the  same  case,  (i) 
he  added  these  words :  ^^  Executors  must  either  whoUy  re- 
nounce, or  if  they  act  to  a  certain  extent  as  executors,  and 
take  upon  them  that  character,  they  can  be  discharged  only 
by  administering  the  effects  themselves,  or  by  putting  the 
administration  into  the  hands  of  a  Court  of  Equity."  This 
doctrine  bears  strongly  on  the  suit  for  the  2500/.,  and  becomes 
more  than  ever  applicable,  because  here  the  Court  proceeded 
without  having  the  representative  of  R.  A.  Burke  before  it. 
The  next  point  is,  if  possible,  clearer :  A  charge  is  now 

(a)  2  Sch.  &  Lef.  230.  (6)  2  Sch.  &  Lef .  245. 
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attempted  to  be  fixed  on  the  real  estate  of  Walter  Law- 

*  636   rence,  which  alone  these  appellants  represent,    *  The 

personal  representatives  of  Walter  Lawrence  have  re- 
ceived between  7000L  and  8000Z.,  of  which  they  have  given 
no  account.  The  debt  due  to  the  plaintiffs  in  the  suit  amounts 
only  to  between  5000Z.  and  6000i.  The  personal  representa- 
tive is  the  proper  person  to  be  called  on  for  the  payment  of 
that  debt.  There  the  Court  has  expressly  declared  that  the 
real  estate  is  not  liable,  and  has  made  the  debt  a  simple  con- 
tract debt.  If  there  are  two  funds,  real  and  personal,  the 
former  must  bear  the  judgment  debts,  in  order  that  the  sim- 
ple contract  creditors  may  be  paid  out  of  the  personal  estate. 
Such  creditors  would  have  had  no  right  as  against  the  real 
estate,  merely  because  the  personal  estate  had  been  wasted 
by  the  personal  administrator.  The  rule  in  such  cases  is, 
that  those  parts  only  of  the  real  estate  are  liable  as  have  been 
relieved  from  debts  by  the  application  of  the  personal  estate. 
The  rule  that  a  legacy  could  not  be  raised  where  the  legatee 
died  before  the  time  of  payment  of  a  legacy  charged  upon 
real  as  well  as  personal  estate,  was  laid  down  by  Lord  Hard- 
wiCKE,  in  the  case  of  Prowse  v.  Abingdon  ;  (a)  and  in  Kear- 
nan  v.  Fitzsimony  (6)  the  Lord  Chancellor  thus  expressed 
himself  on  this  point  of  marshalling  assets,  in  a  case  of  this 
sort :  ^^  It  is  said  that  the  appellant  is  entitled  to  stand  in  the 
place  of  such  judgment  creditors  of  T.  F.  as  have  exhausted 
his  personal  estate,  and  to  come  in  pro  tanto  on  his  real  estate ; 
and  that  the  Court  of  Exchequer  ought  to  have  marshalled 
his  assets  accordingly.  But  in  my  opinion  this  is  not  a  case 
in  which  a  Court  of  Equity  can  or  ought  to  marshal  the  assets 
of  T.  F.,  for  the  purpose  of  letting  in  the  appellant  upon  his 

real  estate.     The  rule  of  marshalling  assets  holds  only 

*  637    where  it  is  proper  *  to  be  done,  at  the  death  of  the 

party  whose  assets  are  to  be  marshalled ;  it  can  never 
arise  upon  any  subsequent  fact  or  accident.'*  That  case  was 
decided  in  the  Irish  House  of  Lords  in  1793,  and  the  rule 
thus  laid  down  has  ever  since  been  acted  on.  *  Under  no 
circumstances  whatever  can  the  real  estate  be  called  on  for 

(a)  1  Atk.  482.  (ft)  8  Ridg.  P.  C.  16. 
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the  payment  of  debts,  while  there  are  assets  of  the  personal 
estate  ;  and  here  there  is  not  even  an  allegation  of  the  insuf- 
ficiency of  personal  assets.  In  an  anonymous  case,  (a)  land 
settled  in  trust. to  pay  debts  was  held  to  be  discharged  as 
soon  as  the  money  was  raised,  and  did  not  continue  liable  for 
the  fault  of  the  trustees  ;  and  in  Precedents  in  Chancery,  (i) 
the  Lord  Keeper  declared  that  where  lands  are  devised  to 
trustees  to  raise  money  for  several  purposes,  and  they  raise 
the  money  out  of  the  profits,  the  land  is  thereby  discharged, 
and  the  persons  concerned  must  resort  to  the  trustees.  The 
same  principle  was  adopted  in  Carter  v.  Bamardiston  (ji) 
and  in  Hutchinson  v.  Massarene.  (c2) 

Then,  again,  the  length  of  time  which  has  elapsed,  and  the 
laches  of  the  parties,  constitute  a  bar  to  this  demand.  The 
will  was  dated  in  1775 ;  the  Act  of  Parliament  for  vesting 
the  estate  in  trustees  was  passed  in  1784  ;  a  sum  of  10,000;. 
was  raised  in  1785 ;  the  alleged  misapplication  took  place  in 
1795 ;  or  at  least  that  is  the  time  when  the  first  complaint 
was  made,  and  the  first  bill  was  filed,  —  a  bill,  however, 
which  was  almost  immediately  abandoned,  for,  as  it. then 
stood,  it  would  have  charged  R.  A.  Burke  with  liability.  The 
decree  of  1819  says  that  the  assets  of  W.  Lawrence  shall  be 
applicable  to  make  good  the  sum  which  he  misapplied ; 
but  it  is  now  found  that  *  he  did  not  misapply  any  thing  *  588 
whatever.  His  assets  are  made  liable  for  the  misappli- 
cation which  is  supposed  to  have  taken  place  under  the  Act 
of  Parliament ;  but  if  any  such  misapplication  had  thus  oc- 
curred, it  ought  to  have  been  prosecuted  in  the  lifetime  of 
R.  A.  Burke,  and  then  relief  could  have  been  given  against 
his  personal  estate.  The  case  of  Berringtan  v.  Evans  {e) 
decided  that  though  there  had  been  a  decree  in  favour  of 
creditors,  which  before  the  statute  would  have  prevented  the 
limitation,  yet  since  the  statute  the  creditor  who  did  not 
come  in  within  twenty  years  would  be  barred.  Duiing  all 
this  time  the  parties  here  have  abstained,  through  their  own 
negligence,  from  prosecuting  this  decree,  which  they  now 

(a)  1  Salk.  153.  (6)  P.  143,  Case  124. 

(c)  1  P.  Wins.  505,  618.  {d)  1  BaU  &  B.  49. 

(tf)  1  Younge  &  Col.  434. 
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come  to  a  Court  of  Eqiiity  to  enforce.  The  authority  just 
quoted  is  an  answer  to  their  application.  The  real  estate 
cannot  be  subject  to  the  payment  of  this  money.  The  par- 
ties here  do  not  represent  the  interests  of  the  persons  really 
entitled.  If  the  real  estate  is  to  be  charged,  Mahon  has 
nothing  to  do  with  the  matter.  If  the  personal  estate  is 
liable,  the  two  Blakes  have  nothing  to  do  with  it.  In  this 
respect  the  case  falls  within  the  principle  of  the  King  of  Spain 
y.  MacKado^  (a)  where  a  misjoinder  of  parties,  some  of  the 
nominal  plaintiff  being  only  the  agents  of  the  others,  was 
held  to  be  fatal  to  the  whole  suit*  On  every  ground,  there- 
fore, the  decretal  order,  reviving  and  enforcing  the  former 
decrees,  and  those  decrees  themselves,  are  bad,  and  must  be 
reversed. 

Mr.  Knight  Bruce  and  Mr.  Jacobs  for  the  respondents.  — 
With  respect  to  the  objections  in  point  of  form ;  if  at 
*  539  this  remote  period  of  the  proceedings  *  any  point  of  this 
kind  should  occur,  but  should  not  appear  to  be  a  sub- 
stantial answer  to  the  case,  this  House  will  assume  the  form 
adopted  to  be  the  right  one,  or  will  hold  that  the  party  who 
ought  to  have  made  the  objection  in  1813  is  precluded  from 
making  it  now.  The  facta  of  this  case  are  simply  these : 
Walter  Lawrence  was  one  of  the  trustees  under  a  private 
Act  of  Parliament,  under  which  a  certain  sum  of  trust  money 
was  raised.  This  trust  money  was  not  duly  applied,  as  it 
ought  to  have  been,  to  relieve  the  real  estate  from  the  charges 
which  existed  upon  it.  The  persons  now  required  to  account 
are  those  who  represent  the  persons  entitled  to  this  charge, 
from  which  the  real  estate  ought  to  have  been  relieved.  They 
have,  in  point  of  fact,  substantial  rights  to  be  enforced,  and 
they  have  therefore  been  properly  made  parties  to  the  suit. 
The  only  question  which  has  any  bearing  on  the  justice  of 
the  case  is  that  which  relates  to  the  application  of  the  out- 
standing amount  of  the  personal  estate. 

The  right  to  marshal  the  assets  arises  as  soon  as  a  portion 
of  the  personal  estate  has  been  applied  to  pay  that  for  which 

(a)  4  Rusa.  225. 
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the  real  estate  id  liable.  If  that  is  not  so,  every  form  adopted 
in  the  English  Courts  of  Chancery  is  erroneous.  The  appel*- 
lants  have  lost  by  their  own  conduct  the  right  to  complain  of 
these  proceedings.  The  greatest  possible  objection  to  the 
right  of  the  appellants  here  is  to  be  found  in  the  delay  of 
which  they  have  been  guilty.  The  rules  of  this  House 
strictly  limit  the  time  within  which  an  appeal,  can  be 
brought ;  and  in  this  case  the  House  will  act,  with  regard 
to  this  suit,  upon  the  principle  on  which  those  rules  are 
founded.  It  is  true  that  the  younger  appellant  did  not 
attain  the  age  of  twenty-one  till  the  year  1837,  but 
the  elder  appellant  attained  his  majority  in  *  1813.  *  540 
His  own  and  his  son's  rights  are  founded  on  the  same 
title,  and  the  delay  is  a  complete  bar  to  the  father's  proceed- 
ings, and  affects,  by  consequence,  in  an  equal  degree  those  of 
the  son.  The  present  appeal  was  not  presented  till  1839, 
that  is,  nearly  two  years  (or  the  full  limit  of  time  for  pre- 
senting any  appeal)  after  the  son  came  of  age,  and  twenty- 
six  years  after  the  elder  Lawrence  came  of  age,  and  after  the 
first  decree  complained  of  had  been  pronounced.  The  case 
of  Hamilton  v.  Houghton  is  not  an  authority  for  the  present 
application.  It  is  true  that  the  House  there  did  not  carry 
into  effect  the  last  decree,  but  it  did  not  reverse  the  first,  nor 
was  it  asked  to  do  so.  The  will,  in  this  case,  affected  the 
real  estate  of  Walter  Lawrence,  though  not  as  against  any  of 
his  creditors.  If  the  son  has  had  from  the  first  the  same 
interest  as  the  father,  then  the  delay  of  the  father  is  a  bar  to 
the  proceedings  of  the  son ;  if  the  son  has  not  had  such 
interest,  then  he  cannot  complain  of  what  was  done  before 
his  own  interest  came  into  existence.  It  is  assumed  that 
under  this  wiU  the  younger  appellant  claims  an  interest 
vested  long  ago,  and  that  that  alone  makes  him  a  proper 
party  to  this  suit.  He  is  not  affected  in  the  manner  supposed 
by  what  has  already  taken  place  under  the  settlement  of  1791 ; 
and  as  to  the  settled  estates,  he  had  no  interest,  for  his  father 
was  the  heir ;  and  Je%%on  v.  Wright  (a)  shows  that  it  may  be 
doubted  whether,  though  he  affects  to  claim  an  interest,  he 

(a)  2  Bligh,  1. 
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has,  in  fact,  any  interest  at  all.  The  devise  is  to  the  son  of 
W.  Lawrence  and  the  heirs  male  of  his  body  lawfully  begot- 
ten, as  they  shall  severally  be  according  to  priority  of  age, 
&c.     Under  these  words  the  tenancy  in  tail  went  to  the 

father,  who,  until  the  birth  of  his  son,  had  the  rever- 
*  541    siou  in  fee  in  himself,  and  throughout  *  represented 

the  whole  interest  of  the  estate  given  by  the  will  of 
the  late  W.  Lawrence.  If  so,  then  the  younger  appellant 
has  no  right  now  to  question  this  decree  of  1813  or  that  of 
1822;  for  his  father  was  then  the  only  pei-son  to  question 
them,  and  he  did  not  think  fit  to  do  so. 

The  nature  of  the  Act  of  Parliament  may  now  be  con- 
sidered. It  is  there  stated,  that  Nicholas  Archdeckne's  estate 
was  not  sufficient  to  pay  his  debts ;  and  to  effect  that  pur- 
pose the  lands  were  vested  in  W.  Lawrence  and  two  others, 
and  the  survivor  of  them,  and  the  heirs  of  such  survivor. 
The  words  of  the  will  mean  that  what  was  not  sold  for  the 
purposes  there  stated  shall  not  be  discharged  from  liability  : 
and  thus  were  reserved  in  three  several  parties  all  the  rights 
and  interests  which  were  not  sold,  which  would  have  been 
reserved  if  the  Act  of  Parliament  had  not  passed,  and  which 
ought  to  be  so  reserved,  for  neither  the  minors  nor  the  guar- 
dians had  consented  to  the  Act.  The  argument  of  the  land 
having  borne  the  burden  does  not  exist  here.  With  respect 
to  the  conduct  of  Walter  Lawrence,  there  is  a  finding  to  this 
effect:  *'  I  find  that  Walter  Lawrence,  one  of  the  said  trus- 
tees, has  received  a  sum  of  10,000Z.  for  the  sale  of  part  of 
these  estates,  and  that  3000Z.  of  these  10,000Z.  have  been 
misapplied  by  him."  In  Chigelman  v.  Duport^  (a)  this  case 
occurred :  T.  D.  by  her  will  devised  an  estate  to  her  grand- 
son, upon  condition  that  he  first  pay  to  her  granddaughter 
lOOOZ.  at  the  age  of  twenty-one,  or  marriage,  and  charged 
the  estate  herewith  ;  and  empowered  the  executor  to  raise 
the  same  out  of  the  rents  and  profits  of  the  estate,  and  to 
keep  the  same  in  his  own  possession  till  it  should  be  paid ; 

and,  in  the  mean  time,  to  pay  her  interest,  to  com- 
*  542    mence  after  the  payment  *  of  a  mortgage  debt  on  the 

(a)  Caa.  temp.  Hardw.  by  West,  p.  577. 
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estate.     The  execator  entered  into  possession  of  the  estate, 
and  received  rents    and  profits  to  pay  off  the  mortgage 
and  the  portion,  but  died  insolvent  without  having  satisfied 
the  portion.    It  was  held  that  the  estate  was  not  discharged 
from  the  portion  by  the  receipt  of  the  executor,  but  that  the 
portion,  with  interest,  was  to  be  raised  by  the  sale  or  mort- 
gage of  the  estate ;  and  Lord  Hardwicke  there  said,  ^'  In 
such  cases  the  cestui  que  trust  must  look  to  his  trustee,  and 
the  land  shall  be  charged  no  longer  than  was  necessary  for 
the  purpose  of  raising  the  money,  the  interest  of  the  trustee 
amoimting  to  no  more  than  a  tenancy  by  elegit ;  and  of  this 
description  are  all  the  cases  cited.     Oldfield  v.  Oldfield^  (a) 
and  Anonymous^  (6)  and  Carter  v.  Barnardiston^  (c)  in  which 
I  was  of  counsel,  and  in  which  it  was  held  that  the  executor 
took  only  an  estate  in  the  nature  of  an  estate  by  elegit^  being 
an  uncertain  chattel  interest,  for  the  payment  of  debts  and 
legacies,  which  could  continue  no  longer  than  until  such  time 
at  which  they  might  be  paid,  and  then  was  to  determine  ;  but 
the  present  case  was  different,  for  here  is  a  devise  to  the  heir- 
at-law  upon  condition  which  operates  as  a  limitation  and  gives 
a  right  of  entry  to  the  legatee  ;  the  daughter,  therefore,  had 
a  legal  estate  and  a  legal  remedy.     Under  the  second  clause 
part  of  the  inheritance  might  have  been  sold  ;  and  as  to  the 
last  clause,  upon  which  the  doubt  arises,  and  which  has  been 
relied  upon  as  making  the  whole  a  trust  for  raising  the  por- 
tions, I  think  that  it  ought  not  to  weaken  the 'security  before 
given  for  the  portions ;  for  that  clause  seems  to  have  been 
intended  for  the  ease  and  benefit  of  the  devisee  of  the  estate ; 
that  the  incumbrances  might  be  dischai^ed  by  receipts 
of  the  *  rents  during  his  minority,  and  cannot  add  to    *  54^ 
or  weaken  the  security  for  the  portion.     Besides,  there 
was  another  reason  why  the  trustee  should  enter,  namely,  to 
satisfy  the  mortgagee.     It  cannot,  therefore,  be  said  that  the 
trustee  entered  as  trustee  for  the  daughter,  to  raise  the  por- 
tion ;  but  as  trustee  for  the  devisee,  to  pay  off  the  incum- 
brances."    So  here  the  estate  was  not  discharged,  for  the 

(a)  1  Vem.  386. 

(b)  1  Salk.  153. 

(c)  1  P.  Wms.  506 ;  8  Bro.  P.  C.  64. 

[453] 


*543  CASES  IN  THE   HOUSE  OF  LORDS. 

right  remained  under  the  will.  The  trusts  for  the  benefit  of 
the  inheritance  were  not  executed,  and  the  money  received 
was  not  so  received  as  to  be  a  good  payment  by  the  estate, 
which,  if  it  could  pay  at  all  otherwise  than  to  the  legatees, 
must  do  so  under  the  Act  of  Parliament.  What  was  the 
power  of  the  father  to  receive  the  legacies  given  to  the  chil- 
dren? No  payment  to  him  for  such  a  purpose  could  have 
been  held  good,  unless  it  was  a  payment  made  with  an  inten- 
tion to  discharge  the  legacy.  But  in  the  will  there  is  no 
power  in  the  father  to  give  a  good  receipt  for  the  legacy. 
The  party,  therefore,  who  paid  the  money  was  bound  to  see 
that  the  trustee  did  his  duty.  So  that  under  the  wiU  the  Act 
of  Parliament  operated  nothing  in  discharge  of  the  estate, 
but  by  payment  to  the  legatee. 

It  has  been  stated  that  these  bills  were  defective  in  respect 
of  the  parties,  and  that  when  the  decree  of  1819  was  made, 
the  suit  was  in  effect  abated.  But  if  the  proceedings  are  suf- 
fered to  go  on  after  this  cause  of  abatement  has  arisen,  it 
must  be  considered  to  have  been  waived  and  abandoned ;  and 
if  abandoned,  it  is  as  though  it  did  not  exist.  The  principle 
that  must  govern  the  House,  in  the  decision  of  this  case,  is 
the  same  as  that  which  is  applicable  in  the  case  of  female  de- 
fendants. It  is  to  be  found  in  a  note  to  Jeremy's  edi* 
•644  tion  of  Mitford  on  Pleading,  (a)  where  it  'is  said, 
"  The  reason  of  the  difference  between  the  cases  of  a 
female  plaintiff  and  defendant  seems  to  be  that  a  plaintiff 
seeking  to  obtain  a  right,  the  defendant  may  be  injured  by 
answering  to  one  who  is  not  entitled  to  sue  for  it;  but  a 
defendant  merely  justifying  a  possession,  the  plaintiff  cannot 
be  injured  by  a  decree  against  the  person  holding  that  posses- 
sion. And  it  has  been  determined  that  where  a  female  plain- 
tiff has  married,  and  has  notwithstanding  proceeded  in  a  suit 
as  9k  feme  sole^  the  mere  want  of  a  bill  of  revivor  is  not  error 
for  which  a  decree  can  be  reversed  upon  a  bill  of  review 
brought  by  the  defendant : "  and  Crambome  v.  BatmaJunfy  1 
Cha.  Rep.  231,  and  Nels.  Rep.  86,  is  quoted  in  support  of  this 
proposition.     If  any  objection  existed  here,  which  could  have 

« 

(a)  Fftge  Sa. 
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abated  the  suit,  that  has  been  cured  by  the  bills  of  revivor, 
the  special  finding,  and  the  making  of  the  junior  appellant  a 
party  to  the  suit. 

Then  there  is  the  objection  that  the  plaintiff  is  declared  en- 
titled upon  the  estate  settled  for  so  much  as  would  equal  the 
amount  of  personalty  applicable  to  the  payment  of  the  debts 
chargeable  on  the  real  estate.  This  is  the  usual  form  of  such 
a  decree,  and  equity  will  not  wait  for  the  ultimate  account  of 
the  personal  estate  before  it  gives  a  legatee  his  right.  There 
are  instances  in  justification  of  such  a  form  of  a  decree ;  in 
Seton's  Decrees  in  Chancery  (a)  there  are  two  forms  of  this 
kind:  "And  in  case  any  of  the  creditors  by  specialty  or 
judgment  of  the  said  testator,  shall  exhaust  any  part  of  his 
personal  estate,  then  the  creditors  by  simple  contract  are  to 
stand  in  their  place  to  receive  a  satisfaction  pro  tanto  out  of 
the  real  estate :  Mainwaring  v.  Mlerker^  M.  R.,  3  July^, 
1747,  and  Batven  v.  ^  PrentU^  L.  C,  9  November,  *645 
1747."  The  next  exactly  resembles  it :  "  And  in  case 
the  specialty  creditors  of  the  said  testator  shall  exhaust  any 
part  of  the  said  testator's  personal  estate,  the  simple  contract 
creditors  of  the  said  testator  are  to  stand  in  their  place,  and 
receive  a  satisfaction  pro  tanto  out  of  the  moneys  which  shall 
arise  by  such  sale :  Newton  v.  Bradihaw^  L.  C,  7  July,  1801.*' 
The  mere  fact  that  the  personalty  has  been  applied  to  pay  the 
debts  charged  on  both  funds  gives  eo  instanti  a  right  to  the 
individual  entitled  to  the  personalty  to  come  on  the  other 
fund  for  compensation ;  but  the  objection  that  the  decree  of 
1819  has  given  too  much  can  hardly  arise  now,  for  it  directs 
nothing  but  an  account  and  an  inquiiy.  The  report  of  1821 
was  made  under  both  the  decrees  of  1813  and  1821.  The 
junior  appellant  seems  never  to  have  excepted  to  that  report ; 
the  senior  appellant  was  the  only  person  who  excepted.  Now 
it  is  a  rule  of  practice,  that  if  an  infant  appellant  allows  a 
report  to  be  made,  and  does  not  except  to  it,  he  is  as  much 
bound  by  it  as  is  any  other  party.  The  case  of  Prow%e  v. 
Abingdon  does  not  apply  to  the  present.  It  was  a  case  of  a 
legacy  chaiiged  on  real  or  personal  estate,  where  the  legatee 

(a)  Page  88. 
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had  died  before  the  time  of  payment,  and  the  opposition  was 
with  reference  to  the  person  of  the  legatee,  and  not  as  to  the 
estate  charged;  and  the  point  there  was,  whether  there 
should  be  a  marshalling  of  assets  between  the  real  and  per- 
'  sonal  estates,  in  order  to  preserve  the  legacy.  Kieman  v. 
Fitziimon  is  the  only  case  in  which  it  could  be  suggested 
that  the  rule  as  to  marshalling  assets  could  be  affected  by  the 
solvency  of  the  executor.  The  question  always  is,  what  per- 
sonalty is  there  available  ?  Of  course,  that  is  not  the  case 
where  the  legatee  has  colluded  with  the  executor. 
*646  Suppose  *the  case  of  a  charge  on  the  real  and  per- 
sonal estate.  It  has  never  been  pretended  that  under 
any  such  circumstances  an  executor  failing  with  money  in  his 
hands,  the  estate  has  been  discharged.  The  loss  in  such  a 
case  could  never  fall  exclusively  on  the  legatee.  As  this  de- 
cree is  merely  for  an  account  and  inquiry,  it  is  right,  whatever 
may  be  the  state  of  the  circumstances  of  the  party,  and  it 
must  be  sustained.  R.  A.  Burke  was  actually  insolvent ;  he 
did  not  maintain  the  children ;  they  maintained  him.  As  to 
his  being  trustee  of  the  legacies,  that  is  nothing,  for  he  could 
not  give  a  good  discharge  for  them ;  and  with  respect  to  the 
Act  of  Parliament,  the  legacies  were  made  by  it  payable 
directly  to  the  legatee.  The  next  step  in  the  case  is  the 
death  of  N.  A.  Burke,  in  consequence  of  which  some  persons 
became  interested  in  the  real  estate  to  which  he  was  entitled 
while  living,  and  which  he  had  an  interest  in  protecting. 
The  first  bill  filed,  in  which  the  devisees  and  J.  Mahon,  the 
administrator  of  N.  A.  Burke,  are  parties,  is  that  of  1834. 
The  King  of  Spain  v.  Maehado  (jol)  and  Cuff  v.  Platsll  (6) 
were  the  only  authorities  cited  in  the  Court  below,  to  show 
that  as  Mahon  had  nothing  to  do  with  the  matter,  except  as 
an  agent,  therefore  that  the  bill  must  be  dismissed.  But  the 
dismissal  because  there  is  one  party  too  many  cannot  take 
place  at  the  hearing.  In  the  two  cases  in  question  the  dis- 
missal took  place  on  demurrer ;  and  there  are  many  objections 
which  are  good  on  demurrer,  but  which  are  not  available  in 
any  other  state  of  the  cause.     There  is  one  instance  where  a 

(a)  4  Rasa.  225.  (6)  4  Ross.  242. 
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person  had  nothing  to  do  with  the  snit,  and  it  was  so  re- 
ported ;  and  the  suit  was  dismissed  as  to  that  one  party,  but 
not  as  to  the  rest.  But  it  is  a  mistake  to  say  that  J. 
Mahon  *  had  nothing  to  do  with  the  suit.  He  would  *  547 
be  entitled  to  the  rents  of  the  real  estate,  and  his  per- 
sonalty would  be  interested  to  that  extent ;  he  must  have  all 
the  rights  which  represent  N.  A.  Burke's  interest  during  his 
life ;  and  for  the  purposes  of  the  suit,  the  devisees  of  N.  A. 
Burke  were  not  alone  sufficient ;  his  administrator  was  neces- 
sarily introduced ;'  the  record  would  have  been  objectionable 
for  want  of  parties  by  reason  of  his  absence.  The  bill  of  1834 
is  perfectly  correct,  or,  if  objectionable  at  all,  is  solely  ob- 
jectionable because  it  omitted  the  legatees;  but  then  they 
had  been  plaintifEs  in  the  previous  bills,  when  answers  were 
put  in  by  the  Lawrences.  The  bill  of  1836,  except  as  a  mere 
bill  of  revivor,  may  be  put  out  of  the  case.  The  introduction 
of  some  of  the  legatees  was  objected  to,  because  it  was  said 
that  they  had  been  paid ;  but  it  does  not  appear  that  they 
had  been  wholly  paid;  and  supposing  that  they  had  been 
paid,  the  admission  to  that  effect  was  one  made  for  the  bene- 
fit of  the  Lawrences,  and  the  introduction  of  such  parties 
does  not,  therefore,  form  a  good  ground  of  objection  by  them. 
The  statement  that  they  had  been  paid  could  not  affect  the 
legatees,  for  they  were  not  parties  to  the  bill.  The  Lawrences 
were  not  called  on  to  answer  this  bill  of  1836,  and  so  their 
answer  to  the  bill  of  1834  must  be  confined  to  that  bill. 
Treating  the  biU  of  1836  as  a  mere  bill  of  revivor,  the  de- 
cretal order  may  be  considered  as  made  with  reference  to  the 
bill  of  1836 ;  and  so  considered  it  is  in  every  respect  a  good 
decree,  and  must  be  sustained. 

Mr.  Loftus  Wigram^  in  the  absence  of  Mr.  Knight  Bruee^ 
in  reply.  —  The  first  answer  to  the  objection  of  delay 
is,  that  no  one  of  these  decrees  was  enrolled  till  *  1839,    *  548. 
and  by  the  orders  of  this  House  the  time  for  appealing 
runs  only  from  the  time  of  enrolment.     That  part  of  the  first 
decree  which  directed  an  account  of  the  personal  estate  and 
nothing  more,  may  not  be  open  to  objection  ;  but  the  decree 
goes  on  to  direct  an  account  of  the  descended  estate,  of  which 
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there  is  none  ;  it  is  inoorrect  in  that  respect.  As  to  the  other 
point,  the  right  of  the  junior  appellant,  it  is  submitted  that 
the  whole  interest  under  the  will  was  never  vested  in  the 
£ftther  to  the  exclusion  of  the  son  ;  the  son  had  a  legally  rec- 
ognized interest  under  it,  and  in  respect  of  that  interest  he  is 
now  entitled  to  appeal,  and  therefore  Je$$on  v.  WriffJU  does 
not  affect  this  case.  As  to  the  marshalling  of  the  assets,  it  is 
said  that  the  order  here  is  only  in  the  common  form,  and  two 
decrees  from.  Seton  have  been  cited.  But  these  are  only  ex- 
tracts, and  even  they  do  not  appear  to  be  in  accordance  with 
the  form  in  the  present  case.  In  another  part  of  the  book  (a) 
is  the  whole  of  a  decree  made  in  the  matter  of  a  suit  by  a 
bond  creditor,  where  the  assets  are  legal.  That  decree  is  in 
the  following  terms :  ^^  And  in  case  the  intestate's  personal 
estate  shall  not  be  sufficient  for  that  purpose,  then  the  Master 
is  to  take  an  account  of  the  rents  and  profits  of  the  real 
estate  received,  and  thereout  the  specialty  creditors  are  to  be 
paid  what  is  remaining  due  to  them  as  aforesaid.  And  in 
case  the  rents  and  profits  shall  not  be  sufficient,  then  it  is 
ordered  that  the  intestate's  real  estate,  or  a  sufficient  part 
thereof,  be  sold ;  and  out  of  the  money  arising  by  such  sale, 
the  plaintiff  and  the  other  specialty  creditors  of  the  said  intes* 
tate  are  to  be  paid  what  shall  be  remaining  due  to  them. 
And  in  case  the  intestate's  specialty  creditors  shall  ex- 
haust any  part  of  his  personal  estate  in  payment  of 
*549  *  their  demands,  then  the  intestate's  simple  contract 
creditors  are  to  come  in  and  receive  a  satisfaction  pro 
tanto  ont  of  his  real  assets."  There  is  nothing  here  to  show 
that  Mahon,  who  is  a  coplaintiff,  had  any  interest  in  the  suit. 

[The  Lord  Chancellor.  —  The  surplus  of  the  10,000i. 
was  to  go  to  the  estate,  so  that  he  was  absolutely  entitled  to 
the  surplus,  and  the  result  of  the  suit  may  be  to  produce  a 
large  surplus.] 

There  is  not  any  surplus  now.  The  Master  has  found 
what  ia  due  from  W,  Lawrence's  estate,  and  what  is  due  in 

(a)  Seton,  p.  S4. 
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respect  of  the  legacies,  and  that  what  is  due  from  Walter  Law* 
rence's  estate  is  not  sufficient  to  satisfy  the  legacies.  It  is 
clear,  therefore,  that  this  coplaintifP  has  improperly  joined  in 
the  suit;  and  that  being  so,  he  cannot  be  entitled  to  the 
benefit  of  any  order  made  in  it.  The  order  in  his  favour  is, 
therefore,  bad.  In  the  case  of  Bill  v.  Ouretofij  (a)  there  was' 
a  similar  misjoinder,  and  the  present  Lord  Chancellor,  then 
Master  of  the  Rolls,  said :  ^^  The  purchaser  in  this  suit  not 
haying  the  protection  of  the  statute  of  27  Eliz.«  cannot  have 
a  better  title  than  the  settlor,  from  whom  he  purchased  ;  and 
if  he  had  a  good  title  in  himself,  be  could  have  no  relief  in 
this  suit,  having  associated  himself  as  a  coplaintiff  with  the 
settlor:  it  having  been  in  several  late  cases  decided  that, 
under  such  circumstances,  no  decree  can  be  made,  although 
the  plaintiff,  might,  in  a  suit  in  which  he  was  sole  plaintiff, 
have  been  entitled  to  relief,"  That  case  must  be  applied  to 
decide  the  present.  The  bill  of  1836  was  filed  in  order  to 
give  the  benefit  of  the  former  decrees  to  the  two  Blakes  only. 
They  had  been  ooplain tiffs  in  the  biU  of  18S4  ;  they  had  not 
any  title  at  that  time.  The  decree  of  18S8  ought  to 
be  reversed,  on  *the  ground  of  delay;  and  on  the  *550 
ground  that  the  real  estate  has  been  unduly  charged 
with  the  whole  debt,  and  the  personal  estate  relieved  from 
it ;  and  lastly,  because  the  plaintiffs,  in  the  bill  of  1836,  have 
made  out  no  case  for  the  interference  of  a  Court  of  Equity 
in  their  favour. 

The  Lord  Chancellor.  < — If  the  House  should  be  of  opin* 
ion  that  the  decree  of  1888  was  irregular,  then  all  the  other 
parts  of  the  case  fail,  and  the  House  has  not  any  thing  to  do 
with  the  prior  proceedings. 

Judgment  postponed. 

March  7, 1842. 

Lord  Cottenham.  —  My  Lord,  this  is  an  appeal  against 
eight  decrees  or  orders  of  the  Court  of  Chancery  in  Ireland ; 
the  first  of  which  is  of  the  date  of  the  24th  of  February, 

(a)  2  My.  &  K.  503. 
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1813,  and  the  last  of  the  24th  of  November,  1838  ;  during 
the  whole  of  which  time  the  litigation  has  proceeded  upon 
the  footing  of  the  decree  of  1813.  If,  therefore,  that  decree 
should  now  be  altered  in  any  material  point,  the  twenty-nine 
years  which  have  elapsed  since  that  time,  and  the  large  ex- 
penditure which  this  protracted  litigation  must  have  occa- 
sioned, would  be  thrown  away,  and  rights  which  might  have 
been  asserted  with  e£Fect  in  1813  may  now  be  lost.  This 
consideration  would  of  itself  be  sufficient  to  make  this  House, 
most  reluctant  to  disturb  what  all  parties  must  have  sup- 
posed to  have  been  so  long  settled  on  behalf  of  the  appellant, 
Walter  Lawrence  the  elder,  who  was  a  party  to  the  decree  of 
1813,  and  who  states  that  he  attained  the  age  of  twenty-one 
in  December  of  that  year.  How  far  the  mere  lapse  of  so 
much  time  ought  to  operate  if  it  had  appeared  that  any 
injustice  had  been  done  by  the  decree  of  1813,  it  is 
*  551  not  necessary  to  determine,  for  such  cannot  *  be  said 
to  be  the  present  case.  At  the  date  of  that  decree, 
the  appellant,  Walter  Lawrence  the  elder,  then  above  twenty 
years  old,  was  a  defendant,  as  heir  of  Walter  Lawrence, 
against  whose  estate  the  bill  prayed  the  payment  of  a  large 
sum  of  money  alleged  to  have  been  received  by  him  as  trus~ 
tee  under  an  Act  of  Parliament  for  the  sale  of  certain  real 
estates,  in  the  proceeds  of  which  the  plaintiffs  were  inter- 
ested ;  and  for  this  purpose  it  prayed  that  the  assets  of  the 
late  Walter  Lawrence  might  be  marshalled  ;  and  the  decree, 
after  directing  accounts  of  the  personal  estate,  directed  the 
Master  to  take  an  account  of  the  real  estates  of  Walter  Law- 
rence, and  of  the  debts  which  affected  the  same.  There  was, 
therefore,  no  adjudication  of  rights,  and  no  decision  binding 
upon  the  Court  in  the  future  progfress  of  the  cause ;  there 
was  nothing  but  mere  inquiry,  with  the  result  of  which  the 
Court  was  at  liberty  to  deal  as  it  might  see  proper.  Under 
such  circumstances,  this  House  will  not,  after  so  great  a 
length  of  time,  listen  to  technical  objections,  which  do  not 
substantially  affect  the  rights  or  liabilities  of  the  parties. 

The  next  decree  appealed  from  is  one  of  the  9th  of  March, 
1819,  which  was  made  in  a  supplemental  suit,  which,  so  far 
as  it  affected  the  appellant,  was  for  the  purpose  of  stating 
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the  will  of  the  alleged  debtor,  Walter  Lawrence,  and  his 
marriage  settlement ;  and  by  this  decree  it  was  declared  that 
the  plaintiff  was  entitled  to  stand  as  a  creditor  against  the 
real  estates  of  Walter  Lawrence,  deceased,  for  so  much  of 
the  personal  estate  of  the  said  Walter  Lawrence  as  had 
been  applied  in  the  discharge  of  debts  which  affected  his  real 
estates,  but  without  prejudice  to  any  question  which  might 
arise  in  taking  the  account  of  the  personal  estate,  and 
of  the  application  thereof  under  the  *  decree  of  the  *  552 
24th  of  February,  1813,  as  the  same  might  affect  the 
plaintiff's  title  to  have  the  assets  marshalled ;  and  the  Master 
was  accordingly  ordered  to  ascertain  and  report  the  amount 
thereof,  and  to  take  an  account  of  the  real  estates  subject  to 
such  specialty  debts.  Similar  observations  apply  to  this 
decree  as  to  that  of  1813.  If  it  does  not  contain  error 
which  works  injustice,  this  House  will  not  set  it  aside  on 
behalf  of  a  party  who  might  have  appealed  from  it  to  this 
House  twenty  years  ago,  because  it  appears  deficient  in  form. 
The  declaration  of  the  right  to  marshal  the  assets  is  no  more 
than  the  law  declares  under  certain  circumstances  in  taking 
the  accounts  of  the  personal  estate,  and  the  application  of 
this  right  is  reserved  until  it  shall  be  seen  whether,  in  taking 
the  account,  such  circumstances  exist  or  not.  Nothing,  there- 
fore, was  done  by  this  decree  which  might  not  be  set  right 
in  the  subsequent  stages  of  the  cause ;  nothing,  therefore, 
appears  which  can  induce  this  House,  after  so  great  a  length 
of  time,  to  disturb  the  decree ;  and  for  similar  reasons  I  think 
the  order  of  the  12th  of  December,  1822,  which  affirmed  it 
upon  a  rehearing,  ought  not  now  to  be  disturbed.  There 
was  ample  proof  of  the  debt  claimed  against  the  estate  of 
Walter  Lawrence,  the  trustee ;  he  signed  receipts  for  the 
10,000^.,  and  by  his  answer  admitted  that  he  had  received  it : 
decrees,  therefore,  with  inquiries,  could  not  have  been  re- 
sisted, and  neither  of  these  decrees  prejudiced  any  questions 
which  might  arise  from  the  result  of  such  inquiries. 

The  Master  made  his  report  in  pursuance  of  these  refer- 
ences on  the  10th  of  December,  1821,  and  found  that  the 
10,000i.  had  been  received  by  Walter  Lawrence ;  that  of  that 
sum  6518/.  had  been  properly  applied  in  payment  of  judg- 
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ment  debts  and  costs,  and  that  3481Z.  bad  been  mis« 

*  553   applied  by  him,  or  remained  unaccounted  *  for  in  his 

hands ;  that  the  personalty  of  Walter  Lawrence  was 
about  9000Z.,  of  which  4000Z.  had  been  applied  in  payment  of 
judgment  debts;  and  that  the  whole  of  his  judgment  and 
specialty  debts  amounted  to  22,5322.,  and  his  simple  contract 
debts  to  60002.,  independently  of  the  plaintiff's  demand.  To 
this  report  several  exceptions  were  taken,  but  the  fourth, 
fifth,  sixth,  seventh,  and  tenth  are  alone  the  subject  of  this 
appeal.  The  first  was,  that  there  was  no  evidence  to  support 
the  finding  that  Walter  Lawrence  had  received  the  10,0002. ; 
but  there  were  his  receipt  upon  the  conveyance  and  his 
answer.  The  fifth  was,  that  Walter  Lawrence's  estate  was 
entitled  to  all  sums  paid  to  the  father  of  the  plaintiff,  Robert 
Archdeckne  Burke,  because  he  was  trustee  of  the  legacy  of 
25002.,  and  was  one  of  the  executors  of  the  original  testator4 
Such  payment  to  the  personal  representative  of  Nicholas 
Archdeckne  could  be  no  discharge,  the  Act  imposing  upon 
the  trustees  the  duty  of  discharging  the  debts  and  children's 
portions ;  nor  could  the  appellant,  claiming  through  Walter 
Lawrence,  claim  any  discharge  for  payment  to  Robert  Arch- 
deckne Burke  as  trustee  for  his  children,  he  not  having  in 
his  answer  set  up  any  such  discharge,  but  having  referred  all 
the  payments  made  to  Robert  Archdeckne  Burke  to  an  account 
totally  different,  and  as  to  which  he  did  not  pretend  to  have 
had  any  authority.  Upon  the  sixth  and  seventh  exceptions 
there  was  a  reference  back  to  the  Master ;  a  mode  of  dispos- 
ing of  those  exceptions  quite  as  favourable  to  the  appellant 
as  he  could  possibly  have  expected,  for  upon  the  evidence,  as  it 
stood,  it  would  have  been  impossible  to  support  them.  The 
tenth  exception  raised  a  proposition  that  Walter  Lawrence  had 

left  personal  estate  sufficient  to  pay  all  his  debts  ;  but 

*  554   in  the  absence  *  of  any  proof  to  support  it,  that  excep- 

tion was  very  properly  overruled. 
These  exceptions  were  disposed  of  by  orders  of  the  13th 
and  14th  of  December,  1822,  now  also  the  subject  of  appeal. 
By  the  Master's  report,  made  in  pursuance  of  the  refer- 
ence back,  and  which  is  dated  the  31st  of  May,  1823,  the 
Master  found  that  25502.  was  the  sum  unaccounted  for  by 
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Walter  Lawrence  out  of  the  10,000/,  received  by  him. 
To  this  report  seyeral  exceptions  were  taken,  of  which 
the  fourth  and  fifth  are  now  alone  in  question.  The  fourth 
was:  For  that  the  plaintiffs  had  not  brought  the  personal 
representative  of  Robert  Archdeckne  Burke  before  the  Mas- 
ter in  pursuance  of  the  order  giving  them  permission  so  to 
do.  This  was  not  the  proper  subject  of  an  exception ;  but, 
by  the  order  made  upon  it,  the  plaint^  was  made  to  under- 
take to  give  a  sufficient  discharge.  The  fifth  exception 
objected  to  the  sum  charged  against  Walter  Lawrence's 
estate,  because,  as  it  alleged,  it  exceeded  the  extent  of  pay- 
ments made  in  aid  of  his  real  estate,  and  any  insufficiency  of 
the  personal  estate  to  meet  the  plaintiff's  demand.  What 
would  have  been  the  value  of  the  proposition  raised  by  this 
exception,  if  the  facts  assumed  had  been  proved,  it  is  not 
necessary  to  inquire,  the  former  report  having  found  that 
40152.  of  judgment  debts,  and  2802.  of  specialty  debts,  mak- 
ing 42952.,  had  been  paid  out  of  the  personal  estate,  which 
amounted  to  90002.  only ;  whilst  the  debts,  over  and  above 
the  plaintiff's  demand,  amounted  to  22,5322.  judgment  and 
specialty  debts,  and  60002.  simple  contract  debts.  These 
exceptions  were  disposed  of  by  an  order  of  the  11th  of  July, 
1823 ;  and  by  that  order  it  was  declared,  that  such  sum  of 
42952.,  with  interest  on  such  parts  thereof  as  were 
paid  in  *  discharge  of  principal,  was  a  charge  upon  the  *  555 
real  estate,  liable  to  the  judgment  and  specialty  debts, 
and  a  fund  applicable  to  the  payment  of  the  plaintiff's  de- 
mand; and  the  Master  was  directed  to  calculate  interest 
upon  so  much  of  that  sum  as  he  should  find  to  have  been 
applied  in  payment  of  the  principal  of  such  debt. 

This  decree  is  stated  to  be  a  principal  subject  of  complaint, 
but  the  effect  of  it  is  merely  to  restore  to  the  personal  estate 
sums  which  had  been  paid  out  of  that  estate  in  relief  of  the 
real  estate ;  there  being  simple  contract  creditors  who  had  no 
other  fund  but  the  personal  assets  to  resort  to,  and  the  debts 
altogether  far  exceeding  the  amount  of  the  personalty.  It 
was  objected  that  this  declaration  charged  the  real  estate, 
whether  settled,  devised,  or  descended.  It  is  clear  that  it  did 
not  do  so,  or  impose  any  new  charge  on  any  part  of  such  real 
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estate ;  it  only  declared  that  the  4295Z.,  part  of  the  person- 
alty which  had  been  applied  in  discharge  of  judgment  and 
specialty  debts  specified  in  the  fourth  schedule,  and  therefore 
payable  out  of  the  real  estate,  should  be  restored  to  the  per- 
sonal estates  out  of  the  real  estates  liable  to  the  judgment 
and  specialty  debts  mentioned  in  the  said  fourth  schedule ; 
which  was  the  correct  rule.  It  did  not  specify,  but  only 
properly  described,  what  real  estates  were  to  restore  this  sum 
to  the  personal  estate  ;  namely,  such  as  had  been  liable  to  the 
judgment  and  specialty  debts  so  paid. 

So  far  I  think  that  the  decrees  and  orders  appealed  from 
ought  not  to  be  yaried  by  this  House.  In  substance,  justice 
has  been  done  by  them ;  and  if  there  have  been  any  irregu- 
larities in  the  progress  of  the  cause,  this  House  will  not  on 
that  account  alone,  on  behalf  of  the  appellant,  and 
*  556  after  so  great  *  a  length  of  time  has  been  suffered  to 
elapse,  set  aside  the  proceedings  of  the  Court  below, 
since  the  appellant,  who  might  and  ought,  if  he  had  intended 
to  question  the  propriety  of  any  such  proceedings,  have  done 
so  at  the  time. 

It  was  argued,  indeed,  that  the  decrees  affecting  the  real 
estates  of  Walter  Lawrence  had  been  pronounced  in  the 
absence  of  the  parties  interested  in  them ;  but  it  appears 
that  the  widow,  who  was  entitled  to  a  jointure,  and  the 
appellant,  Walter  Lawrence  the  elder,  who  was  tenant  in 
tail  under  the  settlement  and  under  the  will,  were  defend- 
ants ;  and  if  under  the  will  he  was  only  tenant  for  life,  he 
had  the  immediate  reversion  in  fee,  there  being  at  that  time 
no  tenant  in  tail  m  esse  ;  but  upon  the  birth  of  his  son,  who, 
upon  that  supposition,  would  be  tenant  in  tail,  such  son  was 
made  a  defendant  by  supplemental  bill  in  1817.  No  objection 
can  at  this  time  be  entertained  on  account  of  the  absence  of 
parties  having  charges  upon  the  estates.  For  these  reasons  I 
think  that  all  decrees  and  orders  appealed  from,  down  to  and 
including  that  of  the  11th  of  July,  1823,  cannot  now  be 
impeached  by  these  appellants,  and  that  so  far  the  appeal 
must  be  dismissed. 

The  decretal  order  of  the  24th  of  November,  1838,  remains 
to  be  considered. 
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The  bill  of  1834  was  filed  by  thie  eldest  son  and  other 
children  of  Robert  Archdeckne  Burke ;  the  eldest  son  being 
entitled  to  the  estate  out  of  which  the  10,000Z.  had  been 
raised,  and  which  estate  was  subject  to  judgment  debts,  to 
the  payment  of  which  the  10,000Z.  ought  to  have  been  ap- 
plied ;  the  other  children  being  entitled  to  legacies  also  by 
the  Act  payable  out  of  the  fund.  The  eldest  son,  Nicholas 
Archdeckne  Burke,  having  died,  a  bill  was  filed  by  the 
*  devisee  of  his  real  estates  and  by  his  personal  represen-  *  557 
tative  and  by  those  who  then  represented  the  younger 
children,  the  legatees,  stating  various  deaths  and  abatements, 
and  praying  that  the  suit  might  be  revived,  and  that  the  plain- 
tiff might  carry  on  the  former  proceedings.  To  this  bill  the 
present  appellants  put  in  their  answers  in  January,  1836. 
Whether  any  further  proceedings  were  had  upon  that  biU  does 
not  appear ;  and  as  no  order  or  decree  upon  that  bill  is  the 
subject  of  appeal,  it  is  not  material.  The  decretal  order  of 
the  24th  of  November,  1838,  is  not  entitled  in  that  suit  at  all. 
On  the  8th  of  August,  1836,  another  bill  was  filed,  which  is 
called  a  bill  of  revivor.  The  only  plaintiffs  were  Patrick 
Blake  and  Valentine  Blake,  his  soh,  devisees  in  the  will  of 
Nicholas  Archdeckne  Burke,  and  therefore  interested  in  the 
estate  out  of  which  the  10,0002.  had  been  raised ;  and  John 
Mahon,  the  personal  representative  of  Nicholas  Archdeckne 
Burke.  The  bill  stated  the  former  proceedings,  and  the  bill 
of  1834,  and  the  answers  to  it,  and  that  a  suit  had  been  insti« 
tuted  by  Browne,  a  creditor  of  Nicholas  Archdeckne  Burke, 
in  which  a  decree  had  been  made  for  sale  of  his  real  estates, 
and  that  the  parties  entitled  to  the  legacies  of  2500/.  and 
5002.  had  been  fully  paid  out  of  the  proceeds  of  such  sale, 
and  that  the  former  coplaintifi^  in  these  proceedings  had 
thereby  ceased  to  have  an  interest  in  such  proceedings ;  and 
it  therefore  prayed  that  the  plainti£&  to  this  bill  might  have 
the  benefit  of  the  relief  prayed  by  the  bill  of  1884,  and  might 
prosecute  the  former  orders  and  decrees,  and  that  the  present 
appellants  m^ht  answer  their  new  bill. 

According  to  the  statements  in  this  new  bill,  the  estate  of 
Patrick  and  Valentine  Blake  having  paid  the  25002.  and 
5002.  legacies  which  ought  to  have  *  been  paid  out   *  558 
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of  the  10,000?.,  they  claimed  to  staod  in  the  place  of  the 
former  coplaintifiEs,  and  to  be  repaid  what  they  had  so  paid. 
This  was  a  fact  to  be  proved  as  against  the  appellants,  both 
as  essential  to  the  plaintifiPs'  title  to  the  money,  and  their 
right  to  file  the  bill  of  1836.  It  appears,  however,  that  the 
suit  was  brought  to  a  hearing  on  the  24th  of  November,  1838, 
without  the  appellants  having  put  in  any  answer.  The  decree 
is  entitled  only  in  the  last  cause,  but  it  states  the  bill  of  1834 
and  the  answers,  and  that  the  case  had  been  heard  upon 
pleadings  and  proofs  as  against  the  present  appellants,  and 
among  the  proofs  is  a  report,  dated  the  30th  of  June,  1836, 
in  the  creditors'  suit  of  Browne  v.  Blake.  To  that  suit  the 
appellants,  the  Lawrences,  were  not  parties ;  but  if  it  could 
have  been  receivable  in  evidence  as  against  them,  as  proof  of 
what  it  contained,  it  must  have  disproved  the  allegation  in 
the  bill  of  1836,  that  the  whole  of  what  was  due  in  respect 
of  the  2500Z.  and  500Z.  had  been  paid  to  the  parties  entitled  ; 
for  by  the  fourth  schedule  to  the  report  it  states  that  after 
crediting  the  sums  paid  on  account  of  those  legacies,  2035/. 
18«.  remained  due.  This  difficulty  appears  to  have  been  felt ; 
for  the  decree  recites  that  counsel  appeared  for  the  persons 
alleged  to  be  interested  in  those  legacies,  and  who  were  not 
parties  to  the  cause,  and  consented  to  be  bound  by  any  decree 
to  be  pronounced  in  that  cause ;  whereupon  the  Court  decreed 
that  the  plainti£Fs  were  entitled  to  carry  on  the  former  pro- 
ceedings, and  that  all  the  former  decrees  should  be  carried 
into  execution  between  the  parties  to  that  suit  as  directed 
between  the  parties  to  the  original  suit.  The  plaintiff'  title 
to  the  benefit  of  the  former  proceedings,  so  far  as  they 
♦  559  related  to  the  2500/.  and  500/.  legacies,  *  depended  upon 
the  fact  of  the  plaintifEs  having  by  payment  to  the 
legatees  become  entitled  to  receive  out  of  the  10,000/.  what 
was  due  in  respect  of  such  legacies;  but  the  evidence,  if 
receivable,  would  have  disproved  the  title  so  claimed.  The 
consent  given  on  behalf  of  the  parties  entitled  to  the  legacies 
could  not  remedy  this  defect.  If  a  proper  consent  would 
have  answered  the  purposes,  the  consent  in  this  case  was 
useless,  some  of  the  parties  being  married  women  ;  but  no 
consent  could  invest  the  plaintiffis  with  the  title  of  the  par- 
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ties  entitled.     If  by  such  consent  they  could  bar  themselves, 
they  could  not  thereby  transfer  their  rights  to  the  plaintiffs. 

It  appears  to  me,  therefore,  that  this  decretal  order  of  the 
24th  of  November,  1838,  is  essentially  wrong,  and  must  be 
reversed ;  but  as  the  supplemental  suit  is  for  some  purposes 
at  least  regular,  and  may  properly  be  made  available  for  its 
proposed  objects  without  prejudice  to  any  party,  I  think  the 
better  course  will  be  to  reverse  the  decretal  order  of  24th 
November,  1838,  and  to  substitute  an  order  directing  the 
plaintiff  to  pay  the  costs  of  tiie  hearing ;  and  that  the  supple- 
mental suit  do  stand  over,  with  liberty  for  any  of  the  parties 
to  apply.  This  House  has  not  the  means  of  ascertaining 
whether  any  legitimate  use  may  or  may  not  be  made  of  that 
suit,  or  upon  what  terms  the  plaintiffs  ought  to  be  permitted 
to  retrace  the  steps  they  have  erroneously  taken.  The  Court 
below  will  have  all  the  facts  before  it,  and  will  exercise  its 
judgment  how  far  these  suits  of  1834  and  1836  may  be  made 
available  to  advance  the  justice  of  the  case  between  the 
parties,  regard  being  had  to  the  decision  of  this  House  upon 
the  appeal  against  the  earlier  decrees  and  orders. 

*  The  following  order  was  afterwards  made  :  —  *  560 

'^That  all  the  decrees  and  orders  complained  of  in  the 
said  appeal,  down  to  and  including  that  of  the  11th  of 
July,  1823,  be  and  the  same  are  hereby  affirmed ;  that  the 
decretal  order  of  the  24th  of  November,  1838,  complained  of 
in  the  said  appeal,  be  and  the  same  is  hereby  reversed ;  that 
an  order  be  substituted  for  the  said  decretal  order  of  the  24th 
of  November,  1838,  directing  the  plaintiffs  in  the  suit  of  1836 
to  pay  the  defendant's  costs  of  the  hearing  at  which  the  said 
decretal  order  of  the  24th  of  November,  1838,  was  made  ; 
and  that  the  supplemental  suits  of  1834  and  1836  do  stand 
over,  with  liberty  for  any  of  the  parties  to  apply,  regard 
being  had  to  the  decision  of  this  House  upon  the  said  appeal 
against  the  earlier  decrees  and  orders."  — Lords'  Journals  for 
1842,  p.  61. 
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•561  •SCANLAN  v.  USHER. 

1842. 

John  Scanlan Appellant. 

Thomas  Usher Respondent. 

Practice, 

Where  no  appellant  appears  to  support  an  appeal,  the  only  order  the 
House  can  make  will  he  to  dismiss  the  appeal  for  want  of  prosecution, 
with  costs.* 

March  22,  1842. 

When  this  appeal  was  called  on,  no  person  appeared  on 
behalf  of  the  appellant. 

Mr,  Glasse^  on  behalf  of  the  respondent,  applied  to  the 
House  to  make  an  order  affirming  the  decree,  with  costs. 

Lord  Brougham.  —  No ;  the  only  order  that  can  under 
these  circumstances  be  made  is  to  dismiss  the  appeal  for  want 
of  prosecution,  with  costs. 

Ordered  accordingly,  (a)  — 

**  That  the  appeal  be  and  is  hereby  dismissed  this  House ; 
and  that  the  appellant  do  pay  to  the  respondent  the  costs 
incurred  in  respect  of  the  said  appeal ;  the  amount  thereof  to 
be  certified  by  the  Clerk  Assistant."  —  Lords'  Journals  for 
1842,  p.  98. 

>  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1501. 

(a)  See  Frazer  v.  Gordon,  ante.  Vol.  m.,  p.  718,  and  the  cases  cited 
in  the  note. 
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•VIGERS  V.  PIKE.  ♦562 

1840. 

WiLUAM  Revbll  Vigers,  managing  Director  \ 

of  "  The  West  Cork  Mining  Company,"  >  Appellant. 
for  and  on  behalf  of  the  Company     .     .     .  ) 

Joseph    Pike,   Executor    of    George    John 

Tuchet,     Lord    Audley>    deceased,     and  .   „  , 

George    Edward    Tuchet,    the    present  ^      ^ 
Lord  Audley 

Joint-Stock  Company,    Mines*     Executed   Contract.    AUeged 

Fraud. 

A.  agreed  with  P.,  in  consideration  of  165,000/.)  to  grant  to  P.  a  lease  of 
certain  mines,  as  trustee  for  a  joint-stock  company  which  P.  undertook 
to  form  ;  the  consideration  to  be  paid  partly  in  shares  in  the  company, 
partly  in  money  to  be  raised  by  calls  on  the  remaining  shares.  The 
lease  was  afterwards  executed  ;  and  the  company  having  been  formed, 
with  power  to  sue  and  be  sued  by  one  of  the  directors,  entered  into 
possession  and  worked  the  mines,  and  paid  part  of  the  purchase- 
money.  Upon  A.'s  death.  P.,  his  executor,  filed  a  bill  against  Y., 
then  managing  director  of  the  company,  for  an  account  and  payment 
of  what  remained  due  to  A.  of  the  purchase-money.  V.  answered, 
and  then  filed  a  cross-bill  on  behalf  of  the  company,  setting  forth 
various  matters  as  evidence  of  misrepresentations,  concealment,  and 
other  frauds  practised  by  A.  and  P.  on  the  company  ;  and  prayed  that 
the  consideration  might  be  declared  exorbitant  and  fraudulent,  and 
that  the  company  was  entitled  to  a  valid  lease  of  the  mines  at  their 
true  reduced  value :  or  that  the  said  agreement  might  be  declared 
fraudulent  and  void,  and  the  company  discharged  therefrom,  and  en- 
titled to  a  lien  on  A.'s  estates,  for  the  payments  made  to  him. 

Htld^  1st.  That  the  company  were  not  entitled  to  any  relief  from  the 
agreement,  by  reason  of  acts  and  misrepresentations  which  proceeded 
from  themselves,  or  were  adopted  by  them  and  acquiesced  in  after  full 
knowledge,  while  they  continued  to  work  and  exhaust  the  mines.  ^ 
2d.  That,  as  the  executed  contract  was  not  to  be  set  aside,  A.'s  ex- 
ecutor was  entitled,  as  matter  of  course,  to  the  account  and  payment 
prayed  by  his  bill. 


^  See  ^oii^  650,  and  authorities  cited  in  case. 
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June  11,  15,  16.  18,  22,  23,  25,  1840.    February  22,  1842. 

This  was  an  appeal  from  a  decree  of  the  Lord  Chancellor  of 

Ireland,  in  a  cause  and  cross  cause  between  the  above  parties, 

arising  out  of  a  contract  respecting  the  minerals  lying  under 

certain  estates  herein  after  mentioned.    The  original 

*  663    bill  was  filed  *  by  the  respondent  Pike,  on  the  23d  of 

March,  1837,  against  all  the  shareholders  in  the  West 
Cork  Mining  Company.  It  was  amended,  before  answer, 
by  adding  as  a  defendant  Charles  Elkington,  who  had  just 
then  become  a  shareholder.  He  was  soon  afterwards  elected 
a  director  of  the  company ;  and  the  bill  was  again  amended, 
by  order,  on  the  10th  of  July,  1837,  by  making  him  the  sole 
nominal  defendant,  the  names  of  all  the  others  being  struck 
out ;  and  it  was  finally  amended,  by  order,  on  the  20th  of 
November  in  the  same  year,  by  substituting  the  appellant, 
then  recently  elected  a  director,  as  the  sole  nominal  defend- 
ant, on  behalf  of  the  company,  in  place  of  Elkington. 

The  bill,  as  finally  amended,  stated,  among  other  things, 
that  the  late  Lord  Audley  was,  in  and  before  the  year  1819, 
seised  in  fee  of  various  extensive  estates  (about  6000  acres) 
in  the  county  of  Cork,  subject  to  a  lease,  dated  the  24th  of 
January,  1755,  whereby  all  the  said  premises  were  demised 
unto  William  Hull,  Esq.,  for  a  term  of  99  years,  at  the  yearly 
rent  of  580/.  late  Irish  currency  (635Z.  sterling)  ;  and  that  by 
the  said  lease  all  the  mines,  minerals,  quarries,  and  other 
royalties  in  and  under  the  said  lands  were  excepted  and 
reserved,  and  were  therefore  the  absolute  estate  of  the  said 
Lord  Audley :  that  he  being  so  seised,  by  two  several  indent- 
ures, dated  respectively  the  26th  of  April  and  24th  of  July, 
1819,  in  consideration  of  the  sums  of  lOOOZ.  and  1500/.,  granted 
two  several  annuities  of  100/.  and  150/.,  for  the  lives  therein 
respectively  mentioned,  to  C.  Gage  and  J.  Gage  respectively, 
chargeable  upon  the  said  estates:  that  though  the  estates 
were  known  to  abound  with  mines  and  valuable  mineral  sub- 
stances, there  was  great  difficulty  in  inducing  any  capitalists 
to  undertake  the  working  of  them,  and  the  said  Lord 

*  564    Audley  himself  was  unable  *  to  supply  money  ade- 

quate to  such  an  undertaking ;  but  in  consequence  of 
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representations  made  to  him  by  persons  possessing  a  knowl- 
edge of  the  estates,  he  determined  to  avail  himself  of  the 
ablest  assistance  he  could  get  in  ascertaining  the  nature,  value, 
and  extent  of  the  mines  in  and  under  them. 

The  biU  then  stated  that  in  consequence  of  the  unjust 
resistance  made  to.  the  demands  of  the  respondent  Pike,  as 
executor  of  the  said  late  Lord  Audley,  he  was  advised  that  it 
was  material  for  him  to  state  the  various  means  of  informa- 
tion which  his  lordship  took,  and  the  particulars  of  the  infor- 
mation which  he  acquired,  touching  the  value  and  extent  of 
the  said  mines  previous  to  the  execution  of  the  indenture  of 
the  80th  of  August,  1834,  herein  after  mentioned ;  from  all 
which  it  would  appear,  as  the  truth  and  facts  were,  that  his 
lordship  neither  misrepresented  nor  exaggerated  the  value 
thereof:  and  this  respondent  therefore  charged  that,  early 
in  the  year  1819,  the  said  Lord  Audley  employed  Richard 
Griffith,  Esq.,  civil  engineer  and  inspector  of  the  royal  mines 
in  Ireland,  to  analyze  specimens  of  ores  which  had  been 
found  in  the  mining  district  of  the  said  estates,  and  after- 
wards to  examine  the  said  district :  that  Mr.  Griffith,  after 
analyzing  the  specimens,  wrote  to  his  lordship  two  letters 
reporting  the  results  of  his  experiments,  and  representing  all 
the  said  ores  as  being  of  an  excellent  quality,  and  many  of 
them  of  the  most  valuable  and  productive  kinds :  that  in  the 
latter  part  of  the  said  year,  Mr.  Herdman,  from  Cornwall,  a 
person  peculiarly  conversant  in  the  value  of  mines  and  ores 
of  copper,  was  likewise  employed  by  his  lordship  to  assay 
several  specimens  of  copper  ore  found  in  the  said  mining  dis- 
trict ;  and  that  Herdman  wrote  a  letter  to  his  lordship, 
the  2oth  of  Sept.  1819,  in  which,  *  after  stating  that  *  565 
he  had  had  various  specimens  of  the  ore  of  said  mines 
assayed,  he  concluded  by  saying,  "  there  is  no  copper  ore  in 
Cornwall  so  rich  as  that  of  your  lordship:"  that  Griffith, 
having  made  an  extensive  and  minute  examination  of  the 
said  mining  district  in  December,  1821,  sent  to  the  said  Lord 
Audley  a  plan  and  section  of  the  mines  of  Cappagh,  one  of 
the  denominations  of  the  said  estates,  accompanied  by  a  fur- 
ther report,  which  repeated  and  confirmed  the  favourable  opin- 
ion be  had  before  expressed  as  to  the  extent  and  quality  of 
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the  said  mines :  that  as  further  evidence  of  the  satisfeu^tory 
grounds  on  which  Lord  Audley  acted  with  respect  to  the 
value  of  the  said  mines,  his  lordship  having,  in  the  year 
1822,  applied  to  the  Commissioners  for  the  Issue  of  Public 
Money,  under  the  Act  of  the  57th  Geo.  3,  for  a  loan,  on  the 
security  of  the  said  lands  and  hereditaments,  Mr.  Frazer,  a 
collector  of  his  Majesty's  dues  in  Cornwall,  was  appointed  by 
the  said  commissioners  to  ascertain  the  value  of  the  said 
mines;  and  he  accordingly  did  so,  and  amongst  others  ex- 
amined Mr.  Matthew  Luke,  an  experienced  captain  in  the 
mines  of  Cornwall,  who  had  been  for  some  time  employed  in 
the  said  mining  district  in  the  county  of  Cork ;  by  whose 
evidence  it  appeared,  as  the  bill  charged,  that  these  mines 
were  of  great  extent,  that  the  ores  were  of  various  kinds  and 
of  the  best  qualities,  and  that  the  working  thereof  was  likely 
to  be  most  profitable :  that  Frazer  having  made  a  report  of 
the  said  examination  and  of  other  information  collected  by 
him,  and  of  his  own  observations,  the  same  was  adopted  by 
the  said  commissioners,  who  thereupon  lent  to  the  said  Lord 
Audley  the  sum  of  6000Z. ;  the  repayment  of  which  was 
secured  by  his  lordship,  by  a  mortgage  of  the  said  estates  to 
Mr.  Galloway,  the  secretary  of  the  said  commissioners,  in  trust 

foi'  them. 
*  566       *  The  bill  next  stated  that  the  said  Lord  Audley 

applied  the  greater  portion  of  the  said  several  sums  of 
1000^.,  15002.,  and  60002.  in  the  working  of  the  said  mining 
district,  but  that  he  was  unable  to  prosecute  the  same  for 
want  of  su£Scient  resources:  that  such  was  the  opinion 
entertained  by  competent  persons  of  the  productiveness  of 
the  said  mines,  that  in  the  year  1823  Mr.  Phillips,  a  Cornish 
mining  captain,  applied  to  his  lordship  on  behalf  of  certain 
Cornish  mining  adventurers,  for  a  lease  of  the  said  district ; 
offering  as  the  price  of  such  lease  the  sum  of  50,000/.,  which 
his  lordship  refused  ;  and  he  afterwards,  in  the  year  1824,  re- 
fused to  take  from  the  mining  company  of  Ireland  a  less  simi 
than  200,0002.  for  the  purchase  of  the  fee  in  the  said  mines  and 
royalties:  that  the  said  mining  company,  in  August,  1824, 
entered  into  an  agreement  with  his  lordship  for  a  lease  of 
the  said  mines  for  31  years,  at  a  royalty  rent  of  a  twelfth 
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part  of  all  ores,  minerals,  and  other  substances  to  be  dug  out 
of  the  said  mines,  quarries,  and  lands ;  and  it  was  also  stipu- 
lated that  the  said  company  should  pay  off  the  said  mortgage 
and  redeem  the  annuities  before  mentioned,  and  become  the 
creditors  of  Lord  Audley  for  the  sums  so  to  be  paid,  with 
interest :  that  accordingly,  the  said  company  having  redeemed 
the  annuities  and  paid  off  the  mortgage,  and  taken  assign- 
ments of  the  respective  securities,  by  indenture  of  lease, 
dated  the  6th  of  September,  1824,  Lord  Audley  demised  to 
Richard  Purdy,  the  secretary  of  the  said  mining  company,  his 
executors,  &c.,  all  the  said  mines  for  31  years,  for  the  use  of 
the  said  company,  at  the  before  mentioned  royalty  rent :  that 
by  virtue  of  this  indenture,  the  said  company  became  pos- 
sessed of  the  said  mines,  and  very  shortly  afterwards  com- 
menced, and  from  that  time  until  the  year  1831 
*  continued,  to  work  a  part  thereof :  that  in  October,  *  567 
1824,  the  said  company  published  a  report  in  relation 
to  these  mines,  stating  the  above  lease  to  have  been  taken  by 
them  under  the  advice  of  the  most  eminent  engineers,  and 
that,  from  indications  in  various  parts  of  the  estates,  ^^  the 
company  were  led  to  the  full  persuasion  that  they  would  form 
the  most  important  metalliferous  district  in  Ireland."  And 
the  said  company,  by  another  report,  in  March,  1825,  stated 
that  the  mines  were  then  producing  a  handsome  return  to 
them :  that  in  the  November  following,  Mr.  Frazer  made  a 
second  report,  stating  that  the  mines  ^'  were  of  extraordi- 
nary value,  consisting  of  copper  ore  of  the  richest  quality,  of 
iron  ore,  slate,  and  manganese,  in  vast  abundance ;  that  he 
had  recently  surveyed  them,  and  there  could  be  no  doubt 
that,  if  pursued  with  effect,  they  would  produce  immense 
wealth  at  a  v«ry  moderate  expense  ;  that  in  one  of  these 
veins  when  unwatered,  which  would  easily  be  effected,  ore 
could  be  obtained  to  above  150,000Z.  value ;  that  three  other 
veins  bad  been  recently  discovered,  equally  rich  in  copper, 
and  the  ore  capable  of  being  raised  at  a  trifling  expense, 
within  the  circuit  of  three  square  miles  ;  and  that  these  veins 
contained  more  mineral  treasures  than  were  to  be  found  in 
any  district  in  the  United  Kingdom ;  that  the  ores  were  of 
much  greater  value  and  richer  than  any  copper  mines  in 
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Cornwall,  only  to  be  equalled  by  those  in  Greenland  and 
some  parts  of  Hungary : "  and  that  in  April,  1825,  Frazer 
made  a  further  report  relative  to  the  said  mines,  detailing  the 
result  of  his  further  experience  and  continued  observations, 
and  not  only  fully  confirming  all  that  was  before  stated  by 
him,  but  detailing  much  additional  matter  as  to  the  quarries 

found  on  the  estates,  and  the  great  local  advantages  of 
*  568    the  mines,  *  and  the  facilities  which  were  afforded  for 

the  sale  and  exportation  of  the  articles  raised  on  the 
said  estates.  The  bill  then,  in  further  evidence  of  the  value 
of  the  said  mines,  referred  to  several  other  reports  published 
by  the  said  mining  company,  from  time  to  time,  during  the 
years  1824,  1826,  1826,  1827,  and  1828 ;  and  also  to  certain 
letters  from  the  secretary  of  the  company  and  from  several 
other  persons,  to  the  late  Lord  Audley,  on  the  subject  of  the 
said  mines,  all  containing  statements  and  facts  most  favour- 
able as  to  the  value,  quantity,  and  quality  of  the  said  mines : 
and  it  further  stated,  that  Mr.  Rose,  a  land  surveyor  of  Lon* 
don,  being  employed  in  1828,  by  Lord  Audley,  to  value  the 
said  property,  with  a  view  to  obtain  a  loan  on  the  security  of 
the  lands  and  mines,  drew  up  a  statement  wherein  he  esti- 
mated the  annual  produce  of  the  copper  mines  alone  to  be 
nearly  8000Z. 

The  bill  further  stated  that,  although  the  said  mines  were 
of  great  value,  and  capable,  by  due  exertion,  of  yielding  a 
vast  property,  yet  that,  from  the  limited  capital  of  the  said 
mining  company,  and  from  the  various  operations  and  specu- 
lations in  which  they  were  engaged  in  various  parts  of  Ire- 
land, they  did  not  work  the  said  mines  as  they  ought,  and,  in 
fact,  only  worked  one  of  them,  called  Cappagh  mine :  that 
in  consequence  of  their  having  so  failed  to  work  the  mines, 
and  of  Lord  Audley  remonstrating  against  their  conduct,  a 
negotiation  was  entered  into,  by  which  it  was  agreed  that 
the  said  lease  to  the  company  should  be  surrendered ;  and 
accordingly,  by  an  indenture  dated  the  23d  of  August,  1832, 
the  lease  and  the  premises  therein  comprised  were  assigned 
to  one  W.  Wilkinson,  as  a  trustee  for  the  said  Lord  Aud- 
ley, for  the  residue  of  the  term  thereby  demised :  that  owing 
to  his  lordship's  embarrassments,  created  by  the  neglect 
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and  default  of  *  the  said  company,  his  lordship  was  *  569 
deprived  of  the  income  he  had  expected  ;  and  having 
become  desirous  of  a  particular  survey  and  valuation  of  his 
said  estates,  he  engaged  for  that  purpose  Mr.  Adam  Murray, 
who  made  such  survey  and  valuation  in  the  autumn  of  1833  ; 
subsequently  to  which  his  lordship  was  offered  100,000Z.  for 
the  said  estates  by  a  Mr.  Williams,  and  his  lordship  refused 
the  offer  as  being  utterly  inadequate  to  their  value. 

The  bill  then  stated  that  in  the  month  of  October,  1833, 
the  respondent  Pike  first  became  acquainted  with  the  said 
Lord  Audley,  in  consequence  of  his  lordship  calling  upon 
him  in  relation  to  a  loan  which  Thomas  Pike,  the  brother  of 
this  respondent,  had  engaged  to  advance  ;  and  from  that  time 
Loi*d  Audley  frequently  called  upon  the  respondent,  and  dis- 
cussed with  him  the  state  of  his  property,  and  from  time  to 
time  laid  before  the  respondent  the  several  reports  and  letters 
herein  before  mentioned  relative  to  the  said  mines  and  prop- 
erty, with  other  letters  and  statements  to  a  similar  effect ; 
and,  amongst  others,  a  statpment  of  the  evidence  given  by 
Mr.  R.  Griffith  before  the  House  of  Lords  in  1824  in  relation 
to  the  said  mining  district,  and  a  letter  from  Mr.  A.  Murray 
in  1832,  in  which  he  suggested  that  if  a  joint-stock  company 
were  formed  for  the  working  of  the  said  mines,  they  would 
produce  great  wealth  to  his  lordship ;  and  another  letter 
from  the  said  MuiTay  in  1833,  speaking  most  favourably  of 
the  said  mines :  that  the  respondent,  after  fully  considering 
these  reports  and  letters,  being  satisfied  that  the  mines  might 
be  worked  with  great  advantage  by  a  joint-stock  company, 
entered  into  a  treaty  with  the  said  Lord  Audley  for  a  lease  of 
the  said  mines  for  a  term  of  sixty-one  years ;  that  at 
first  his  lordship  required  200,000Z.  *  as  the  price  of  *  670 
such  lease,  offering  to  take  one  quarter  of  that  amount 
in  shares  in  the  intended  undertaking,  but  finally  consented 
to  the  sum  of  165,000/ :  that  accordingly,  by  an  indenture 
dated  the  18th  of  February,  1834,  made  between  the  said 
Lord  Audley  of  the  one  part  and  this  respondent  of  the 
other,  it  was  witnessed  that  for  the  purpose,  amongst  others, 
of  enabling  this  respondent  to  form  and  mature  a  joint-stock 
company,  called  "  The  West  Cork  Mining  Company,"  and  in 
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consideration  of  the  sum  of  165,0002.,  being  the  amount  of 
the  advances  intended  to  be  paid  to  Lord  Audley  by  the  said 
joint-stock  company  as  purchase-money  for  the  lease  therein 
after  agreed  to  be  granted,  —  the  said  165,000Z»  to  be  raised 
in  the  proportions  following ;  viz.,  in  shares  in  the  said  com- 
pany, the  sum  of  65,000Z.  to  Lord  Audley  at  the  current 
price  of  501.  per  share,  and  the  remainder  of  the  said  pur- 
chase-money, namely,  110,000/.,  to  be  raised  and  paid  by  calls 
upon  the  remaining  shares  to  be  made  by  the  directors  of  the 
company  as  circumstances  might  warrant,  —  and  in  consider- 
ation of  the  sum  of  lO^.,  the  said  Lord  Audley,  for  himself, 
his  heirs,  and  assigns,  covenanted  and  agreed  with  this  re- 
spondent, his  heirs,  executors,  and  administrators,  in  mani^er 
following :  that  is,  that  the  said  Lord  Audley  should,  at  any 
time  within  twenty-eight  days  from  the  date  thereof,  upon 
request,  but  at  the  costs  of  the  respondent,  execute  to  this 
respondent,  his  heirs,  executors,  administrators,  or  assigns,  a 
good  and  sufficient  lease  of  the  mines,  minerals,  &c.,  men- 
tioned in   the  printed  prospectus  (a)    then  in    circulation 

• 

(a)  The  bill  set  forth  the  prospe(»tus,  which  (after  stating  the  title  of 
the  company,  "West  Cork  Mining  Company;"  the  amount  of  the 
capital,  165,000/.;  and  the  names  of  the  directors  and  officers,  namely, 
Edmund  Southwell  Ruthven,  M.P.,  George  Prickett,  Samuel  Jacob, 
Francis  Graham  Moon,  Rev.  Willi  am  Webb  Ellis,  and  Richard  Wameford; 
managing  director,  Joseph  Pike  ;  bankers,  Messrs.  Willis,  Perdval,  &  Co.; 
solicitors,  Rivington  &  Fourdrinier  ;  secretary,  Charles  Fourdrinier)  was 
as  follows  :  "  This  company  has  been  formed  for  the  purpose  of  working 
very  valuable  mines,  extending  at  intervals  a  distance  of  thirty  miles  along 
the  southern  coast  of  the  county  of  Cork,  from  Ross  harbour,  about 
forty  miles  west  of  the  city  of  Cork,  to  Skull  harbour,  opposite  to 
Cape  Clear.  The  very  rich  deposits  which  it  is  intended  to  work,  consist 
of  copper,  manganese,  and  slate,  situate  close  to  the  shore  of  inlets  land- 
locked, and  capable  of  admitting  vessels  of  150  tons  burden  up  to  the 
beach.  Very  little  outlay  is  required  for  machinery,  as  planks  and  cranes 
of  the  simplest  construction  will  suffice  for  all  purposes  of  shipment,  and 
the  expense  of  land  carriage  is  saved  by  the  proximity  of  the  mines  to  the 
water's  edge.  These  circumstances  form  a  strong  contrast  with  those  of 
the  majority  of  mines  of  this  realm,  which  are  either  inland  or  inacces- 
sible, except  by  canals,  rivers,  or  railroads.  The  lodes  of  copper  are 
of  an  extraordinary  richness ;  some  of  the  ore,  which  was  analyzed  by 
R.  Griffith,  Esq.,  mining  engineer  and  inspector-general  of  the  royal 
mines  in  Ireland,  is  stated  by  that  gentleman,  in  a  report  made  in  1826, 
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describing  the   intended  undertaking  *of   the  said    *571 
joint-stock  company^  for  the  term  of  sixty-one  years, 
commencing   from   Christmas  day  then  last,  at  the  yearly 

as  containing  55}  per  cent  of  copper,  which,  at  the  standard  of  130/.  per 
ton  of  copper,  is  worth  69/.  per  ton  of  ore.     R.  Frazer,  Esq. ,  joint  col- 
lector of  his  Majesty's  dues  in  Cornwall  and  the  forest  of  Dartmoor,  and 
Mr.  Adam  Murray,  London,  sun^eyor,  have  also  made  reports  upon  the 
mines  in  question,  and  all  agreed  as  to  the  extreme  richness  and  abun- 
dance of  the  copper,  and  as  to  the  peculiar  facility  with  which  it  may  be 
extracted.    The  manganese  is  perfectly  inexhaustible,  and  the  cost  of 
raising  and  exporting  it  does  not  exceed  3^.  6d,  per  ton,  exclusive  of 
freight,  which  is  trifling  ;  the  quality  is  equal  to  that  of  the  best  Cornjsh 
manganese,  and  the  cargoes  can  readily  be  disposed  of  at  Liverpool  and 
other  ports,  at  prices  varying  from  7/.  to  10/.  per  ton,  &c.     The  slate  is 
also  stated  in  the  said  reports  to  be  of  very  superior  quality,  and  easily 
w^orked.     The  strata  are  very  extensive,  rise  immediately  from  the  water, 
and  being  nearer  than  any  others  in  the  United  Kingdom  to  London, 
Cork,  Bristol,  and  the  south  of  England,  must,  from  this  circumstance 
and  the  facilities  above  mentioned,  principally  supply  those  great  markets 
with  slates.     They  are  also  well  situated  for  the  market  at  Dublin,  and 
have  unrivalled  advantage  of  position  for  exportation  to  America.    There 
is  also  an  unlimited  quantity  of  excellent  building  and  paving  stones,  &c. 
It  is  proposed,  for  effecting  the  purposes  herein  described,  to  raise  the 
sum  of  165,000/.,  being  the  purchase-money  for  the  above  mines,  by 
shares  of  50/.  each,  15/.  to  be  paid  as  a  first  deposit,  and  the  remainder  to 
be  paid  by  subsequent  instalments,  but  no  instalment  to  be  called  for  at 
less  than  two  months'  notice,  nor  any  to  exceed  10/.  per  share  at  any  one 
time.     A  sum  not  less  than  25,000/.  of  the  above  purchase-money  will  be 
allowed  to  renudn  in  the  hands  of  the  company  for  three  years,  without 
interest,  to  be  applied  to  the  working  of  the  mines.   The  company  to  be  con- 
ducted by  seven  directors  (including  three  trustees) ,  with  power  to  increase 
their  number  by  adding  provincial  directors  if  it  shall  be  expedient  so  to 
do;  three  directors  to  form  a  court ;  fifteen  shares  to  be  the  qualification  of 
a  director,  and  the  directors  to  remain  in  office  until  removed  by  the  vote 
or  resolution  of  some  general  court.     Auditors  to  be  annually  elected 
jointly  by  the  directors  or  shareholders,  &c. :  the  directors  to  be  at  liberty 
to  employ  such  agents  as  they  shall  think  necessary,  and  reward  them  for 
their  services  at  their  discretion.     A  general  meeting  of  the  proprietors 
to  be  called  as  soon  as  the  concerns  of  the  company  shall,  in  the  opinion 
of  the  directors,  be  sufficiently  advanced  to  enable  them  to  report  thereon; 
and  subsequently  a  general  court  to  be  held  annually.     A  deed  of  settle- 
ment to  be  prepared,  and  when  approved  by  the  directors  to  be  deemed 
the  proper  deed  for  carrying  the  object  of  the  company  into  effect,"  &c., 
&c.     [There  were  three  prospectuses  afterwards  issued  by  the  company, 
but  not  differing  materially  from  this.] 
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*572  rent  of  50Z.,  payable  half-yearly  to  the  *8aid  Lord 
Audley,  his  appointees  or  assigns :  and  that  the  said 
lease  should  be  subject  to  all  prior  incumbrances  charged  on 
or  affecting  the  said  mines,  &c. ;  that  such  lease  should  enure 
for  the  benefit  of  the  .said  joint-stock  company,  for  whom  the 
respondent  was  thereby  declared  to  be  sole  provisional  trus- 
tee, and  the  same  was  to  be  assigned  to  such  persons  as  the 
respondent  might  thereafter  appoint  as  permanent  trustees 
for  the  said  company,  with  the  assent  of  the  said  Lord  Aud- 
ley, until  the  whole  of  the  calls  on  the  shares  should  be  paid 
up,  but  no  longer ;  that  the  deposits  or  subscriptions  upon 
tlfe  said  shares  should  from  time  to  time  be  paid  into  the 
banking-house  of  Messrs.  Willis,  Percival,  &  Co.  in  the  names 
of  the  trustees ;  that  out  of  the  moneys  to  be  received  on 
account  of  the  deposits  of  the  subscribers  to  the  said  under- 
taking, the  said  company  should  in  the  first  place  be  at  liberty 
to  redeem  and  get  up  the  existing  leases  granted  of  the  said 
mines  ;  and  that  after  such  redemption,  as  the  amount  of  calls 
should  be  paid  in,  there  should  be  paid  to  the  said 
*  573  Lord  Audley  the  sum  of  6000Z.  in  *  further  part  pay- 
ment of  the  consideration  money  for  the  grant  of  the 
said  lease  ;  and  the  remainder  of  the  said  purchase-money  as 
and  when  the  balances  remaining  in  the  hands  of  the  bankers 
should  from  time  to  time  (exclusive  of  the  25,000Z.,  or  the 
proportional  part  thereof  as  mentioned  in  the  prospectus) 
amount  to  the  sum  of  6000Z.,  the  further  sum  of  5000Z.,  and 
so  from  time  to  time,  leaving  lOOOZ.,  exclusive  as  aforesaid  of 
the  said  proportional  part  of  the  25,000Z.  on  account  of  the 
said  purchase-money,  in  the  hands  of  the  Siiid  bankers  ;  that 
the  whole  and  sole  control  and  management  of  the  working 
of  the  said  mines,  and  the  appointment  of  the  several  officers 
to  the  said  company,  should  continue  to  be  in  the  respondent 
as  the  sole  provisional  trustee  and  manager  thereof,  until 
otherwise  ordered  by  the  directors  of  the  said  company  ;  and 
that  the  amount  of  the  remuneration  of  the  respondent,  as 
such  managing  director,  should  not  exceed  800Z.  ;  and  that 
the  salary  of  the  secretary  of  the  company  should  not  exceed 
500Z. ;  that  as  early  as  conveniently  might  be,  a  formal  deed 
of  settlement  should  be  drawn  up  and  executed  for  the  fur- 
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ther  government  of  the  said  company ;  and  that  a  charter  or 
other  act  of  incorporation  of  the  said  company  should  be 
applied  for  and  procured ;  that  the  said  Lord  Audley  should 
in  all  respects,  to  the  best  and  utmost  of  his  power,  concur  in 
all  acts  and  measures  for  the  completing  of  the  said  company, 
according  to  the  stipulation  of  the  said  printed  prospectus ; 
and  particularly  should  present  and  give  to  each  of  the  said 
directors  a  qualification  of  fifteen  shai*es  in  the  said  company : 
and  it  was  thereby  further  witnessed,  that  in  consideration  of 
the  premises  and  of  the  covenants  therein  before  con- 
tained, the  respondent  thereby  covenanted  and  *  agreed  *  574 
with  the  said  Lord  Audley,  that  the  respondent  would 
use  his  utmost  endeavours  to  form  the  said  company,  and  to 
carry  on  and  complete  the  same ;  and  would  stand  possessed 
of  and  interested  in  the  said  intended  lease  upon  trust  for 
and  as  the  manager  of  the  said  joint-stock  company ;  and  the 
respondent  thereby  further  covenanted  and  agreed  to  and 
with  the  said  Lord  Audley,  that  this  indenture,  and  every 
clause,  matter,  and  thing  therein  contained,  should  be  utterly 
null  and  void  to  all  intents  and  purposes,  if  default  should  be 
made  in  payment  to  Lord  Audley,  his  appointees,  &c.,  of  the 
several  sums  before  mentioned  and  stipulated  for  payment 
thereof. 

The  bill  further  stated,  that  the  respondent  and  the  other 
persons  who  concurred  in  the  said  intended  undertaking,  hav- 
ing entered  into  the  necessary  forms,  did,  in  the  4th  &  5th 
Will.  4,  obtain  an  Act  of  Parliament  entitled  **  An  Act  to 
encourage  the  working  of  Mines  and  Quarries  in  Ireland,  and 
to  regulate  a  Joint-stock  Company  for  that  purpose,  to  be 
called  '  The  West  Cork  Mining  Company : ' "  that  the  said 
Act  contained  a  clause  providing  that  all  actions,  suits,  and 
proceedings  might  be  carried  on  against  the  managing  direc- 
tor or  against  any  one  director  for  the  time  being  of  the  said 
company,  as  nominal  defendant  for  and  on  behalf  of  the  said 
company ;  and  further,  that  the  said  actions,  suits,  or  pro- 
ceedings,should  not  abate  by  the  death,  resignation,  removal, 
or  disqualification  of  such  managing  director  or  directors : 
that  after  the  passing  of  the  said  Act,  the  respondent  and  the 
other  directors  caused  a  supplemental  prospectus,  dated  the 

[479] 


*574  CASES   IN  THE   HOUSE  OF  LORDS. 

80th  of  June,  1834,  to  be  printed  and  published,  stating  that 
the  company  was  established  by  Act  of  Parliament,  and  stat- 
ing in  detail,  as  the  former  prospectus  did,  the  names 
•  675  of  the  *  directors  and  other  officers,  and  particularly 
the  situation,  value,  and  other  circumstances  relating 
to  said  mines,  all  of  which  statements  the  bill  charged  to  be 
true  ;  and  further  stated,  that  the  said  prospectus  contained 
a  statement  that,  in  pursuance  of  a  power  given  by  the  said 
Act,  the  capital  had  been  increased  from  165,000/.  to  220,000/., 
and  that  the  55,000/.  thus  added  to  the  capital  would  be  raised 
by  the  sale  of  fresh  shares  of  50/.  each,  on  which  15/.  would 
be  required  as  a  deposit,  and  the  remainder  by  instalments 
similarly  Regulated. 

The  bill,  after  stating  that  the  said  company  so  formed  was 
not  projected  by  the  late  Lord  Audley  and  this  respondent, 
but  by  this  respondent  with  the  concurrence  of  his  lordship, 
and  with  the  aid  of  the  persons  named  as  directors  in  the 
prospectuses  and  Act  of  Parliament,  and  that  neither  the 
respondent  nor  the  several  persons  so  named  as  directors 
were  in  any  manner  dependent  upon  or  under  the  control  of 
Lord  Audley,  and  that  all  the  shares  offered  for  sale  to  the 
public,  except  six,  were  disposed  of  before  the  months  of 
March,  or  April,  1835,  and  without  any  advertisements  there- 
of in  any  public  paper  except  the  '*  Cork  Herald ; "  next 
stated,  that  in  pursuance  of  the  said  agreement,  by  an  in- 
denture dated  the  29th  of  August,  1834,  endorsed  upon  the 
before  stated  indenture  of  the  23d  of  August,  1832,  and 
made  between  the  said  Lord  Audley  of  the  first  part,  Wilkin- 
son of  the  second  part,  and  this  respondent  of  the  third  part, 
Wilkinson,  by  the  direction  of  Lord  Audley,  granted  and  as- 
signed to  this  respondent  the  said  mines  and  other  property 
comprised  in  the  indenture  of  the  23d  of  August,  1832, 
to  hold  the  same  for  the  residue  of  the  said  term :  and  the 
bill  further  stated  that  by  indenture  made  on  the  30th  of 
August,  1834,  between  the  said  Lord  Audley  of  the 
**576  *  one  part,  and  this  respondent,  managing  director  for 
the  time  being  of  the  West  Cork  Mining  Company, 
of  the  other  part,  —  reciting  the  indenture  of  lease  of  the  6t^ 
of  September,  1824,  also  a  certain  indenture  of  the  23d  of 
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December,  1829,  the  indenture  of  the  23d  of  August,  1832, 
the  agreement  of  the  18th  of  February,  1834,  and  the  indent- 
ure of  the  29th  of  August,  1834 ;  and  that  upon  or  shortly 
before  the  execution  of  the  agreement  of  the  18th  of  Feb- 
ruary, 1834,  the  respondent,  as  managing  director,  had  en- 
tered into  possession  of  the  said  mines  and  premises,  and 
commenced  working  the  same  under  the  sanction  and  with 
the  full  consent  of  the  said  Lord  Audley,  and  in  the  expecta- 
tion of  procuring  the  execution  by  Wilkinson  of  the  said  in- 
denture of  the  29th  of  August,  1834,  within  the  period  of 
twenty-eight  days  from  the  18th  of  February,  1834,  limited 
for  the  execution  by  the  said  Lord  Audley  to  the  respondent 
of  this  indenture  ;  but  that  the  execution  of  the  indenture  of 
the  29th  of  August,  1834,  having  been  delayed  from  unfore- 
seen circumstances  until  the  day  of  its  date,  it  was  deemed 
advisable  to  delay  the  execution  of  this  indenture  until  after 
the  said  assignment  was  executed ;  and  reciting  the  said  Act 
of  the  4th  &  6th  Will.  4,  —  the  said  Lord  Audley,  in  pursu- 
ance of  the  agreement  of  the  18th  of  February,  1834,  and  in 
consideration  of  the  sum  of  165,000^.  to  be  paid  in  the  manner 
and  times  therein  mentioned,  and  of  the  rents,  renders,  &c., 
therein  after  reserved,  and  of  the  provisions  and  agreements 
therein  contained  on  the  part  of  the  respondent,  managing 
director  aforesaid  of  the  West  Cork  Mining  Company,  his 
executors,  administrators,  successors,  and  assigns,  managing  di- 
rectors for  the  time  being  of  the  said  company,  the  said 
Lord  Audley  granted,  demised,  *  &c.,  unto  the  respon-  *  577. 
dent,  and  his  successors  and  assigns,  managing  direc- 
tors as  aforesaid  of  the  said  mining  company,  all  and  every  of 
the  said  mines,  &c.,  in,  upon,  or  under  the  said  estates,  with 
full  power  and  authority,  &c.,  as  were  necessary  and  inci- 
dental to  the  full  enjoyment  and  dominion  of  and  over  the 
said  mines  and  minerals  and  other  substances ;  to  have  and  to 
hold  all  and  singular  the  said  mines,  ores,  minerals,  &c.,  and 
all  rights,  easements,  privileges,  and  authorities  therein  be- 
fore demised  and  granted,  with  their  appurtenances,  unto  the 
respondent,  his  successors  and  assigns,  managing  directors  of 
the  West  Cork  Mining  Company,  from  the  6th  of  Septem- 
ber which  would  be  in  the  year  1855,  for  the  term  of  thirty- 
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nine  years  and  one  hundred  and  ten  days  from  thence  next 
ensuing^  fully  to  be  completed  and  ended ;  and  to  have  and 
to  hold  all  and  singular  the  said  ores,  &c.,  which  during  the 
term  should  be  found  and  taken  up  from  the  said  pits,  mines, 
lands,  and  premises,  unto  the  respondent,  his  successors  and 
assigns,  managing  directors  of  the  said  company,  for  the  use 
and  benefit  of  the  company,  and  as  their  own  proper  goods 
and  chattels  for  ever,  at  the  yearly  rent  of  501.  from  the 
6th  of  September,  1855,  during  the  continuance  of  the  said 
term. 

The  bill  then  stated  that,  in  pursuance  of  the  said  contract, 
1100  shares  in  the  company  were  entered  in  their  books  in 
the  name  of  the  said  Lord  Audley,  and  of  certain  persons 
named  by  him,  in  manner  following ;  viz.,  995  shares  in  the 
name  of  his  lordship,  and  15  in  the  name  of  the  respondent, 
and  15  in  the  name  of  each  of  the  other  directors :  that  these 
shares,  amounting  in  all  to  105,  were  so  appropriated  with 
the  perfect  knowledge  of  every  shareholder  of  the  said 
*  578  company ;  and  that  such  appropriation  *  was  known, 
and  neither  was  nor  could  have  been  objected  to  by 
the  shareholders,  or  any  of  them :  and  the  bUl  charged  that 
the  several  persons  to  whom  the  same  were  so  appropriated 
became  and  were,  and  they  or  their  assigns  continued  to  be, 
the  absolute  owners  thereof,  and  never  held  nor  agreed  to 
hold  them  or  any  of  them  in  trust  for  the  said  Lord  Audley ; 
that  the  shares  were  appropriated  for  the  purpose  of  giving 
real  qualifications  to  the  persons  in  whose  names  they  were 
respectively  entered ;  and  that  they  were  so  given  as  a  remu- 
neration to  the  respondent  and  the  other  persons  for  their 
trouble  in  endeavouring  to  establish  the  said  undertaking, 
which  was  for  the  benefit  of  the  said  Lord  Audley,  as  well  as 
that  of  the  other  members  of  the  company:  and  the  bill 
stated  that  certain  sums  of  money,  amounting  on  the  whole 
to  the  sum  of  59,917/.  14«.  1(2.,  were  paid  to  the  said  Lord 
Audley  in  his  lifetime,  on  account  of  the  said  sum  of  110,000/., 
the  consideration  of  the  said  lease;  leaving  due  a  sum  of 
50,082/.  5«.  lid. 

The  bill  further  stated  that  on  the  21st  of  July,  1836,  the 
appellant,  who  had  been  a  shareholder  and  was  then  a  direc- 
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toT  of  the  said  company,  proposed  at  a  board  of  directors  that 
the  managing  director  should  be  requested  to  apply  to  the 
said  Lord  Audley  for  his  consent  that  the  payment  of  the 
25,0002.,  agreed  to  be  lent  by  his  lordship  to  the  company 
for  three  years,  should  be  postponed  for  a  further  period  of 
three  years  from  February,  1837 ;  which  resolution  was 
adopted :  that  the  appellant,  since  the  issue  of  shares  in  the 
said  company  to  the  other  persons  who  subscribed  for  the 
same,  and  otherwise,  had  purchased  252  shares  in  the  said 
company  at  considerable  discount,  and  from  time  to  time  at 
considerable  intervals,  with  the  expectation,  as  he  had 
stated,  of  selling  *part  thereof  to  such  advantage  as  *579 
to  enable  him  to  retain  the  remainder  as  the  profits  of 
the  transaction ;  and  that  he  then  had  252  shares  in  the  com- 
pany; and  that  John  Fam  Timins,  another  proprietor  of 
shares  in  the  company,  since  the  issue  of  the  said  shares  to 
the  original  subscribers  had  also  purchased  from  such  sub- 
scribers, and  otherwise  from  the  holders  thereof,  240  shares : 
that  the  appellant  and  Timins  by  the  means  aforesaid  held 
or  were  entitled  to  shares  in  said  company  to  the  nominal 
amount  of  24,6002.  of  the  capital  of  said  undertaking :  and 
that  they  so  purchased  well  knowing  respectively  that  said 
sum  of  165,0002.  was  to  be  given  for  the  purchase  of  said 
lease ;  and  that  they  did  not  trust  to  the  provisions  of 
said  Act  of  Parliament,  or  to  any  thing  contained  in  the  pro- 
spectus published  after  it  passed,  but  made  inquiries  into  all 
the  circumstances  attending  the  undertaking,  and  learned 
every  material  fact  respecting  the  objects,  property,  and 
engagements  of  the  said  company :  that  the  appellant,  pre- 
viously to  his  being  elected  a  director,  issued  a  printed  circu- 
lar to  the  shareholders,  dated  the  20th  of  February,  1836,  in 
which  he  solicited  their  support,  and  stated  that  he  had  taken 
great  interest  in  and  engaged  to  pay  attention  to  the  concerns 
of  the  company ;  and  that  on  the  3d  of  March,  1836,  at  a 
general  meeting  of  the  shareholders  at  which  the  appellant 
was  elected  a  director,  he  represented  himself  to  have  made, 
as  in  fact  he  had,  the  fullest  inquiries  into  the  afiGftirs  of  the 
company,  and  to  have  been  well  acquainted  with  its  merits ; 
that  he  and  his  partner  Timins  had  embarked  20,0002.  there- 
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in,  and  were  prepared  to  embark  an  equal  sum  in  addition : 

that  the  appellant  produced  at  a  meeting  of  the  shareholders 

on  the  same  day  a  letter,  which  the  respondent  had 

•  580    received  from  *  George  Gandell,  who  was  employed 

about  the  said  mines;  and  after  expatiating  on  the 
great  advantages  he  anticipated  therefrom  by  immediately 
making  the  outlay  thereby  suggested,  stated  that  he  would 
advance  10,000/.  towards  the  said  additional  capital ;  in  con- 
sequence of  which,  measures  were  taken  for  the  immediate 
issue  thereof ;  but  the  appellant  never  performed  his  said  en- 
gagement :  and  the  bill  charged  that  it  was  by  the  appellant 
and  several  other  shareholders  in  the  company  proposed  to 
publish  the  report  of  Frazer  and  Luke  in  addition  to  that  of 
Griffith,  which  had  been  previously  published  by  the  respon- 
dent and  the  other  directors ;  for  the  purpose,  as  he  stated, 
of  showing  to  the  world  the  value  of  the  mines  as  ascertained 
long  before  the  West  Cork  Mining  Company  was  thought 
of,  and  as  a  proof  to  the  world  of  the  fairness  of  the  under- 
taking. 

The  bill  then  stated  that  all  the  meetings  and  transactions 
of  the  respondent,  as  managing  director  of  the  said  company, 
were  open  and  fair,  and  that  the  inquu-ies  of  all  shareholders 
and  others,  who  took  any  interest  in  the  undertaking  and 
thought  fit  to  inquire  at  the  office  of  the  company,  were  fully 
answered,  as  to  the  lease  and  the  amount  of  the  purchase- 
money,  the  local  situation,  circumstances,  and  ownership  of 
the  property,  and  other  like  questions,  the  answering  of 
which,  during  the  fii-st  year  and  upwards  after  the  company 
had  been  instituted,  occupied  a  large  portion  of  this  respon- 
dent's time  ;  and  the  said  Timins  frequently  spent  two  hours 
and  more  at  a  time  with  respondent,  occupied  in  such  inqui- 
ries and  conversation  relating  thereto  ;  and  the  half-yearly 
meetings  of  the  proprietors  had  at  all  times  absolute  control 
over  all  the  deeds  and  papers  of  the  company ;  amongst 
which,  the  said  indenture  of  the  29th  of  August,  1834, 

*  581    *  and  the  reversionary  lease  of  the  30th  of  August,  1834, 

in  which  was  fully  recited  the  said  agreement  of  the 
18th  of  February,  1834,  constantly  were ;  and  the  directors, 
of  whom  the  appellant  was  one  from  the  3d  of  March  to  the 
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14th  of  October,  1836,  had  the  power  at  all  times  of  inspect- 
ing the  same  ;  and  at  his  request  and  by  special  appointment 
with  him,  Mr.  Fourdrinier,  the  solicitor  of  the  company,  on 
the  19th  of  June,  1836,  attended  on  the  appellant  at  his 
counting.-house  and  occupied  upwards  of  two  hours  in  reading 
over  and  examining  and  explaining  the  said  reversionary  lease 
and  the  various  recitals  therein  contained ;  and  the  appellant 
took  down  in  writing  full  and  particular  notes  of  the  material 
contents  of  the  said  lease,  and  expressed  his  entire  satisfac- 
tion therewith,  and  directed  Mr.  Fourdrinier  to  prepare  a 
copy  thereof  for  the  table  of  the  directors,  which  was  accord- 
ingly done. 

The  bill  then  charged  that,  after  deducting  all  the  pay- 
ments made  to  the  said  Lord  Audley  from  the  said  sum  of 
110,000Z.,  there  remained  due  to  his  lordship  the  sum  of 
50,082i.  5«.  llrf.,  including  the  sum  of  25,000Z.,  part  thereof, 
allowed  by  him  to  remain  in  the  hands  of  the  directors  for 
the  term  of  three  years  to  enable  them  to  work  the  mines, 
and  which  three  years  had  expired ;  upon  which  event  the 
said  Lord  Audley  became  entitled  to  demand  and  have  from 
the  company  the  whole  of  the  50,082?.  5«.  llrf.,  together  with 
the  arrears  of  the  rent  of  501, :  that  in  this  state  of  the  com- 
pany's accounts  the  said  Lord  Audley,  on  the  14th  of  Jan- 
uary, 1837,  departed  this  life,  having  first  duly  made  and 
published  his  will,  wherein  he  appointed  this  respondent  and 
his  lordship's  eldest  son,  George  Edward,  now  Lord  Audley, 
executors  and  trustees  of  the  same :  that  the  said  will  had 
been  duly  proved  in  the  Court  of  Prerogative  in  Ire- 
land, and  *  probate  thereof  granted  unto  this  respon-  *  582 
dent,  saving  the  right  of  the  said  testator's  son,  George 
Edward  Lord  Audley,  who  was  a  minor :  and  the  bill  further 
charged  that  various  applications  had  been  made  to  the  direc- 
tors and  shareholders  of  the  West  Cork  Mining  Company, 
during  the  life  of  the  late  Lord  Audley,  for  payment  of  the 
said  balance  of  50,082Z.  5«.  lid.,  in  consequence  of  which  it 
was,  at  a  general  meeting  of  the  proprietors  of  the  said  com- 
pany, held  on  the  3d  of  August,  1836,  reported  by  a  com- 
mittee specially  appointed,  amongst  other  things,  that  the 
payment  to  the  said  Lord  Audley  should  be  10,000?.  before 
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the  1st  of  July,  1837,  5000Z.  before  the  Ist  of  July,  18S8,  and 
6000Z.  before  the  1st  of  July,  1839,  making  in  all  20,000Z.  on 
account  of  the  sum  then  due  to  him,  and  that  the  remainder 
of  the  debt  should  bear  interest  from  the  1st  of  July,  1839, 
and  which  report  was,  at  the  said  meeting,  read  by  the  re- 
spondent ;  and  the  appellant  at  said  meeting  enforced  upon 
the  proprietors  present  the  necessity  of  immediately  subscrib- 
ing the  new  capital  to  enable  the  directors  to  prosecute  the 
works  upon  a  proper  scale ;  and  at  said  meeting  the  report 
and  account  presented  by  the  directors  were  approved  of,  and 
the  resolutions  proposed  and  seconded  thereon  were  carried 
unanimously :  that  in  pursuance  of  the  said  recommendation 
contained  in  the  said  report,  and  with  a  view  to  the  receipt 
of  such  additional  capital,  this  respondent  and  the  other  direc- 
tors, in  the  beginning  of  the  month  of  October,  1836  (the 
said  Lord  Audley  having  required  payment  of  a  further  in- 
stalment on  account  of  said  purchase-money),  came  to  a  reso- 
lution that  this  respondent  should  be  at  liberty  to  accept  bOls 
of  exchange,  as  managing  director  on  behalf  of  the  company, 

for   any  sum  not  exceeding  10,0002.,  negotiable  in 
*  683    favour  of  the  said  Lord  Audley,  in  part  payment  *  of 

the  said  balance  of  110,000Z.  agreed  to  be  paid  to  him  ; 
but  that  notwithstanding  that  resolution,  in  consequence  of 
the  interference  of  the  appellant,  the  said  acceptances  were 
not  made,  but  the  acceptance  thereof  was  postponed,  and 
never  afterwai^ls  passed,  although  at  the  time  there  was  out- 
standing and  due  a  very  large  sum  on  foot  of  calls  made  upon 
the  proprietors  of  the  company,  exclusive  of  the  said  addi- 
tional capital  of  55,000Z.  then  in  progress  of  being  raised ; 
and  which  would  have  been  raised  but  for  the  conduct  of  the 
appellant  and  others  of  the  shareholders,  whom  he  had  in- 
duced, from  representations  made  to  them,  to  join  with  him 
in  resisting  or  postponing  the  said  payment  to  the  said  Lord 
Audley  in  his  lifetime ;  nor  have  the  directors,  though  often 
since  the  death  of  the  said  Lord  Audley  required  so  to  do, 
made  any  further  payment  or  advance  to  the  respondent,  as 
executor  of  bis  lordship,  on  account  of  the  said  balance  of 
50,082/.  5«.  lid.,  although  the  said  directors  have  no  just  or 
legal  claim,  or  reason  for  refusing  the  same. 
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The  bill  then  charged  that  the  appellant  and  Timins  and 
others,  also  shareholders  in  the  company,  on  several  occasions 
suggested  and  proposed  to  this  respondent  that  it  would  be 
desirable  to  purchase  up  all  the  small  holders  of  shares,  so 
that  the  shares  in  th^  company  should  be  held  by  eight  or 
ten  persons  at  most ;  that  an  intimation  having  been  lately 
made  to  the  appellant  by  a  shareholder  of  his  intention  to 
sell  and  transfer  his  shares  in  the  company,  the  appellant  dis- 
suaded him  from  so  doing,  by  an  assurance  that  the  said 
mines  and  royalties  were  worth  upwards  of  800,0002.,  and 
that  a  fortune  would  be  made  of  the  same :  and  after  charg- 
ing that  the  company  and  its  directors,  officers,  and  agents, 
had  in  their  possession  various  deeds,  books  of  accounts, 
resolutions,  *  receipts,  documents,  and  writings  relating  *  584 
to  the  matters  aforesaid,  and  from  which,  if  produced, 
the  truth  of  such  matters  would  appear,  the  bill  prayed  that 
an  account  might  be  taken  of  the  sum  due  to  this  respondent, 
as  executor  of  Lord  Audley,  on  foot  of  the  purchase-money 
of  the  lease  executed  by  him  to  the  respondent ;  and  also  on 
account  of  the  interest  of  the  sum  of  25,0002.,  part  of  the 
purchase-money,  and  the  rent  of  50Z.  a  year  reserved  by  the 
lease;  and  that  it  might  be  declared  that  the  members  of 
the  West  Cork  Mining  Company  were  bound  to  pay  this 
respondent,  as  such  executor,  the  balance  due  on  foot  of  said 
accounts,  the  respondent  engaging  to  give  credit  for  the  sev- 
eral sums  so  paid  as  before  stated  to  the  Lord  Audley  in  his 
lifetime ;  and  that  in  taking  such  accounts,  the  respondent 
might  be  declared  entitled  to  credit  for  such  sums  on  account 
for  interest  of  the  balance  of  the  said  purchase-money,  he 
being  willing,  and  offering  to  make  all  just  allowances,  and 
give  all  just  and  proper  credits ;  and  that  all  just  accounts 
might  be  taken  ;  and  in  case  the  balance  due  on  foot  of  the 
said  purchase-money  should  not  be  paid  within  such  time  as 
should  be  directed,  that  the  same  might  be  declared  a  lien  on 
the  estates  and  interest  in  the  said  lease,  and  that  the  same 
might  be  sold  for  pa3rment  thereof ;  and  that  a  receiver  might 
be  appointed  pending  the  cause. 

The  appellant  put  in  his  answer  to  the  bill  in  January, 
1838  ;  and  in  the  month  of  March  foUowmg  he  filed  a  cross- 
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bill  against  both  respondents,  making  a  case  to  the  same  effect 
as  the  defence  set  up  by  his  answer,  but  more  extensive  for 
relief  on  behalf  of  the  company. 

The  cross-bill,  as  amended  on  the  14th  of  April, 

*  585    18eS8,  stated,  among  other  things,  that  the  late  *  Lord 

Audley  being  in  the  year  1819  seised  of  the  said  estates 
in  fee-simple,  subject  to  the  said  lease  to  W.  Hull,  granted 
the  said  two  annuities  to  C.  and  J.  Gage  :  that  there  were  in- 
dications on  the  estates  that  they  contained  veins  of  copper 
and  other  minerals  ;  but  that  prior  to  that  year  no  attempt 
had  been  made  to  explore  them,  or  to  open  and  work  any 
mines  or  quarries  on  them :  that  early  in  1819  Lord  Audley 
employed  Mr.  GrifSth  to  examine  specimens  of  ores  alleged 
to  have  been  found  on  the  estates,  but  that  his  analysis 
afforded  no  test  to  judge  of  the  value  of  the  ore  on  the  estates, 
as  there  was  no  proof  that  the  specimens  submitted  to  him 
were  found  on  the  estates,  or,  if  found  there,  were  fair  aver- 
age specimens  of  the  ore  on  them.  The  cross-bill  then  stated 
the  surveys  and  reports  by  Griffith  in  the  years  1819  and 
1821,  and  Lord  Audley 's  application  in  1822  to  the  Commis- 
sioners of  Public  Works  in  Ireland  for  a  loan  to  enable  him 
to  explore  and  work  the  mines ;  that  the  commissioners  re- 
ferred the  examination  of  the  proposed  security  to  Mr.  Frazer, 
and  he  examined  Matthew  Luke,  who  had  been  tpr  some 
time  employed  by  Lord  Audley  oJi  the  Cappagh  mines,  and 
was  under  his  lordship's  influence ;  that  the  material  parts 
of  his  examination  (which  this  bill  set  forth)  were  untrue, 
and  no  reliance  could  or  ought  to  be  placed  on  any  report  or 
representation  founded  on  such  examination;  that  Frazer 
made  a  return  to  the  commissioners,  founded  on  the  said 
examination  and  other  information  collected  by  him,  and  the 
commissioners  were  induced  to  lend  Lord  Audley  6000Z.  on 
mortgage  of  the  estates  and  mines. 

The   cross-bill    further    stated,   that    in  the  year    1823, 
persons  of  extensive  mineralogical  attainments,  prac- 

*  586    tical  *  as  well  as  theoretical,  had  given  reports  decid- 

edly unfavourable  to  the  productiveness  of  these  mines ; 
particularly  a  Mr.  Vivian,  a  mining  captain  of  great  experi- 
ence, and  Mr.  John  Taylor,  of  London,  who  was  generally 
[488] 


VIGERS  V.    PIKE.  *686 

reputed  to  have  had,  at  that  time,  a  greater  knowledge  than 
any  other  person  of  mining  pursuits ;  and  that  he,  immedi- 
ately after  his  visit  to  these  mines  in  1820,  and  frequently 
afterwards,  stated  his  unfavourable  opinion  of  them  to  the 
late  Lord  Audley.  This  bill  then  stated  the  agreement  with 
the  Mining  Company  of  Ireland,  as  stated  in  the  respondent's 
bill ;  and  that  soon  after  the  execution  of  that  agreement,  it 
was  stipulated  by  that  company  that  they  should  pay  off  the 
said  mortgage  and  redeem  the  said  annuities,  and  become 
creditors  of  Lord  Audley  for  the  sums  to  be  so  paid,  with 
interest ;  and  that  such  stipulation  was  made  by  reason  that 
the  said  intended  lease  to  them  would  not  have  been  a  valid 
lease  unless  made  with  the  assent  of  the  grantees  of  the 
annuities  and  of  the  mortgage,  or  unless  the  annuities  and 
mortgage,  and  the  securities  for  the  same,  were  either  as- 
signed to  the  intended  lessees  or  redeemed.  And  the  cross- 
bill set  forth  the  assignments  of  the  said  securities  to  trustees 
for  the  said  mining  company,  and  the  demise  of  the  mines  to 
R.  Purdy,  their  secretary ;  and  then  stated,  that  in  the  year 
1824,  or  shortly  afterwards,  the  said  mining  company  com- 
menced, and  from  that  time  down  to  and  until  nearly  the  end 
of  1830,  continued  to  work  part  of  the  said  mines ;  and  that 
the  directors  of  that  company  from  time  to  time  made  reports 
in  which  favourable  mention  was  made  of  the  mines,  quar- 
ries, and  minerals  on  the  said  estates ;  but  notwithstanding 
such  reports,  the  fact  was  that,  prior  to  the  end  of  the 
year  1830,  the  said  mining  company  had  laid  out 
*  12,000Z.  and  upwards  upon  the  said  demised  prem-  *  587 
ises,  without  obtaining  any  adequate  return. 

The  cross-bill  then  stated,  that  such  was  the  situation  of 
the  late  Lord  Audley  at  the  time  of  granting  the  said  lease, 
that  about  the  24th  of  September,  1824,  he  raised  a  sum  of 
money  by  the  sale  of  an  annuity  of  ISOl.  to  one  Brophy,  and 
made  the  same  payable,  by  an  indenture  of  that  date,  out  of 
the  said  royalty  rent  reserved  by  the  said  lease  of  the  6th  of 
September,  1824 ;  that  he  continued  in  embarrassed  circum- 
stances, and  so  distressed  for  money  that  from  time  to  time  in 
the  years  1827,  1828,  and  1829,  he  charged  the  said  estates 
and  mines  with  various  sums  by  way  of  mortgage  and  other- 

[489] 


*  687  CASES   IN  THE   HOUSE  OF  LORDS. 

wise,  to  Henry  Jadis  and  William  Henry  Green  and  others, 
and  confessed  several  judgments  for  the  purpose  of  securing 
several  debts ;  and  that  finally,  by  indentures  of  lease  and 
release,  dated  respectively  the  22d  and  23d  of  December, 
1829,  and  made  by  and  between  the  said  Lord  Audley  of  the 
one  part,  and  Anthony  Pattison  and  Henry  Shackell  of  the 
other  part,  —  the  release  reciting  that  Lord  Audley  was 
desirous  of  converting  into  money  all  the  aforesaid  estates 
and  mines,  and  had  determined  to  vest  the  same  in  the  said 
Pattison  and  Shackell  as  trustees  for  that  purpose,  and  to 
assign  the  purchase-money  to  arise  from  the  sale  thereof 
(under  the  powers  contained  in  an  indenture  dated  the  21st 
of  July,  1828,  in  such  indenture  of  release  mentioned)  to 
them,  upon  the  trusts  therein  after  declared ;  —  it  was  wit- 
nessed, that  for  the  considerations  therein  mentioned.  Lord 
Audley  granted  unto  the  said  Pattison  and  Shackell,  and 
their  heirs,  all  the  said  estates  and  mines,  to  hold  the  same, 

subject  to  the  said  lease  and  incumbrances,  to  the  use 
*  588   of  them,  their  heirs  and  *  assigns  for  ever,  upon  trust 

to  sell  the  same  as  therein  mentioned ;  and  out  of  the 
monejrs  thereby  to  arise  to  retain  the  costs,  &c.,  and  then  to 
pay  the  several  annuities,  mortgages,  and  incumbrances 
affecting  the  same ;  with  a  power  therein  contained  to  author- 
ize Lord  Audley  to  raise  money  by  way  of  debentures  on  the 
said  estates  and  mines  until  the  sale  thereof;  and  the  said 
trustees  were  thereby  directed  to  indorse  on  the  said  release 
a  memorandum  of  each  debenture :  that  before  the  end  of 
the  year  1830  Lord  Audley  executed  various  debentures  in 
favour  of  various  persons,  for  sums  amounting  to  52402. ;  and 
that  memorandums  of  such  debentures  were  indorsed  on  the 
said  last  mentioned  indenture  of  release,  whereby  the  said 
estates  and  mines  became  further  charged  with  the  said  sum 
of  5240Z.,  and  interest  thereon. 

The  cross-bill  then  stated  that  the  Mining  Company  of 
L*eland,  at  and  immediately  after  the  time  of  taking  said 
lease  of  September,  1824,  and  during  the  period  the  mines 
were  in  their  occupation,  had  been  extensively  engaged  in 
working  mines  in  different  parts  of  Ireland,  to  a  considerable 
profit,  and  that  the  persons  so  employed  by  them  had  con- 
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siderable  experience  in  mining  operations,  and  were  well 
qualified  to  form  an  opinion  as  to  the  probability  of  working 
said  mines  to  advantage ;  but  that  on  a  careful  consideration 
of  the  state  and  prospects  of  such  concerns,  the  directors  of 
that  company  came  to  the  resolution  of  abandoning  the  mines 
so  demised  as  aforesaid,  as  being  the  least  profitable  of  all 
their  concerns,  and  those  by  which  the  company  was  then 
sustaining  and  likely  to  sustain  considerable  loss ;  and  that 
consequently,  towards  the  end  of  the  year  1831,  the  said 
company  abandoned  the  said  demised  premises,  and 
withdrew  their  capital :  that  the  mines  *  and  quarries  *  589 
remained  deserted  and  unworked  during  the  years 
1882  and  1833 ;  and  the  said  company  having  no  expectation 
whatever  of  working  them  to  advantage,  became  desirous  of 
surrendering  the  said  lease ;  and  after  various  negotiations  on 
the  subject,  the  said  Lord  Audley  agreed  to  accept  the  sur- 
render ;  and  accordingly,  by  an  indenture  dated  the  23d  of 
August,  1832,  executed  by  and  between  Purdy  of  the  first 
part,  the  then  surviving  trustees  of  the  mining  company  of 
the  second  part.  Lord  Audley  of  the  third  part,  and  Wilkin- 
son of  the  fourth  part,  —  reciting  the  lease  of  the  6th  of 
September,  1824,  and  that  shortly  after  the  execution  thereof, 
Purdy,  by  the  orders  of  the  directors  of  the  said  company, 
of  and  for  the  use  of  the  company,  had  caused  sums  of 
money  amounting  to  12,000Z.  and  upwards,  to  be  laid  out  in 
the  erection  of  buildings,  and  steam  and  other  engines  and 
works,  upon  the  premises  demised  by  the  said  lease,  and  in 
exploring,  draining,  and  other  necessary  preparations  for 
working  the  mines  to  advantage,  and  in  the  diligent  working 
thereof  pursuant  to  the  provisions  of  the  said  lease,  and 
according  to  the  best  of  his  skill  and  the  most  improved  sys- 
tem of  conducting  such  works;  and  further  reciting  the 
indenture  of  the  23d  of  December,  1829,  and  that  Lord 
Audley  was  desirous  of  obtaining  possession  of  the  mines 
and  premises  discharged  from  the  said  lease,  and  had  pro- 
posed to  Purdy  that  he  should  execute  an  assignment  of  the 
several  premises,  mines,  and  royalties  demised  thereby,  to  a 
trustee,  for  the  use  of  Lord  Audley ;  —  it  was  witnessed  that 

[491] 


*589  CASES   IN  THE   HOUSE  OP  LORDS. 

Purdy  did,  for  the  nominal  consideration  therein  mentioned, 

with  the  consent  of  the  trustees  of  the  said  company,  assign 

the  said  demised  premises,  together  with  all  and  every  the 

buildings,  steam  and   other  engines,  and  other   the 

*  590    works  and  improvements  *  then  standing  upon  or  under 

all  or  any  of  the  said  demised  premises,  to  Wilkinson, 
his  executors,  administrators,  and  assigns,  for  the  residue  of 
the  said  term  of  thirty-one  years,  subject  to  the  payment  of 
the  rent  or  royalty,  and  the  performance  of  the  covenants  in 
such  lease  contained ;  and  the  said  Lord  Audley  thereby,  in 
consideration  of  such  assignment,  released  Purdy  and  the 
company  from  all  the  covenants  and  agreements  contained  in 
such  lease.  And  the  bill  then  alleged  that  it  was  manifest 
from  the  recitals  in  this  indenture  of  assignment,  notwith- 
standing any  of  the  preceding  reports  and  surveys,  that  the 
said  mines,  quarries,  and  minerals,  instead  of  being  a  source  of 
profit  to  the  said  company,  had  caused  them  a  loss  of  several 
thousand  pounds. 

The  cross-bill  further  stated  that,  in  September,  1833,  the 
said  mining  company,  by  their  secretary  Purdy,  filed  their 
bill  in  the  Court  of  Chancery  in  Ireland,  against  the  said 
Lord  Audley,  J.  Pike,  W.  H.  Green,  A.  Pattison,  H.  Shackell, 
and  other  persons ;  and  thereby  prayed  that  an  account  might 
be  taken  of  what  was  due  to  the  said  mining  company  in 
respect  of  the  securities  held  in  trust  for  them  as  aforesaid, 
for  principal,  interest,  and  costs,  and  that  the  same  might  be 
paid  by  a  day  to  be  named ;  and  in  default  of  such  payment, 
for  such  relief  as  is  usual  on  a  bill  of  foreclosure  in  that 
Court ;  and  that  such  suit  was  then  depending.  And  the 
bill  further  stated  that  Lord  Audley's  difficulties  kept  increas- 
ing, and  that  he  was  from  time  to  time  under  the  necessity 
of  raising  money  by  granting  debentures,  under  the  power 
therein  in  that  behalf  mentioned,  but  the  grantees  of  such  de- 
bentures gave  inadequate  sums  of  money  for  such  debentures : 
that  Thomas  Pike,  a  brother  of  J.  Pike,  was  one  of  the 

*  591    debenture  creditors  *by  a  debenture  dated  the  12th  of 

July,  1833,  granted  to  him  for  the  nominal  sum  of  1100?., 
and  that  on  that  day  Lord  Audley  had  granted  such  debent- 
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ures,  including  such  last  mentioned  debenture,  to  the  nominal 
amount  of  28,719Z. ;  that  in  or  prior  to  the  month  of  October, 
1833,  he  was  introduced  to  J.  Pike  by  the  said  T.  Pike,  for 
the  purpose  of  consulting  together  about  the  affairs  of  Lord 
Audley,  and  devising  the  means  of  extricating  him  from  his 
difficulties,  or  at  any  rate  of  raising  money  for  his  then  press- 
ing occasions :  that  by  the  end  of  the  year  1833,  Loiti  Audley 
granted  other  debentures  under  the  aforesaid  power  to  the 
amount  of  3700Z. ;  so  that  by  the  end  of  that  year  the  charges 
and  incumbrances  on  the  said  estates  and  mines  amounted  to 
above  40,000Z.,  and  the  income  of  the  said  estates  was  then 
only  the  rent  of  580Z.  Irish  currency ;  that  at  that  time  Lord 
Audley  and  J.  Pike  were  fully  aware  that  Lord  Audley  was 
not  in  possession  of  any  letters,  surveys,  valuations,  or  re- 
ports, respecting  the  state  and  value  of  the  said  mines,  on 
which  they  or  any  stranger  thereto  could  rely ;  and  in  conse- 
quence they  determined  to  employ  some  person  of  reputation 
to  make  a  survey  and  valuation  of  the  said  estates  and  mines, 
with  a  view,  by  the  agency  of  J.  Pike,  of  either  disposing  of 
the  estates  and  mines,  or  of  forming  a  company  to  purchase 
or  take  the  mines,  or  of  raising  further  sums  of  money  on  the 
credit  thereof ;  and  that  in  the  autumn  of  the  year  1833  they 
engaged  Adam  Murray  to  make  such  survey  and  valuation, — 
he  having  been  previously  consulted  about  the  said  mines, 
and   having  suggested  that  perhaps  a  company  might  be 
formed  to  work  them :  that  in  October,  1833,  Murray  care- 
fully inspected  and  valued  the  said  estates  and  mines,  and 
made  a  report  thereon,  dated  the  13th  of  November, 
*  1833  ;  and  that  he  valued  the  fee-simple  and  inber-   *  592 
itance  of  the  said  estates  and  tithes  at  the  sum  of 
72,334Z.  9«.  9d.^  and  the  fee-simple  and  inheritance  of  the 
mines  at  20,000/. ;  making  together  the  sum  of  92,334Z.  Qs,  9d. 
The   cross-bill,  after   setting   forth  long  extracts  from   the 
report,  alleged  that  it  was  afterwards  discovered  that  the 
said  report  and  valuation  was  in  some  respects  inaccurate, 
and  that  Murray  had  formed  too  favourable  an  opinion  of  the 
slate  quarries  on  the  said  estates,  and  that  the  manganese 
thereon  was  of  so  poor  a  quality  as  to  be  unfit  for  the  pur- 
poses for  which  manganese  is  usually  applied ;  and  that  the 
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respondent  Pike  paid  Murray  for  the  survey,  valuation,  and 
report. 

The  cross-bill  further  stated,  that  soon  after  the  respondent 
Pike  and  the  late  Lord  Audley  became  acquainted  with  each 
other.  Pike  became,  and  continued  till  his  lordship's  death, 
his  confidential  agent  and  adviser ;  and  that  they  and  Thomas 
Pike  consulted  together  as  to  the  means  of  extricating  his 
lordship  from  his  difficulties,  and  of  obtaining  for  him  an 
exorbitant  consideration  for  a  lease  of  the  said  mines  and 
minerals:  that  between  the  months  of  October,  1833,  and 
February,  1834,  they  devised  a  scheme  to  form  a  company,  to 
consist  of  3300  shares  at  50Z.  each,  to  take  a  lease  of  the  said 
mines  and  minerals  for  such  exorbitant  consideration,  and 
which  they  fixed  at  165,000Z.,  to  be  paid  partly  in  money  to 
be  raised  by  sale  of  shares  in  the  said  intended  company,  and 
partly  by  assigning  to  Lord  Audley  1100  in  the  company, 
at  the  amount  of  55,0002.  (the  price  of  them  at  par)  ;  the 
said  J.  and  T.  Pike  stipulating  and  Lord  Audley  agreeing 
that  J.  Pike,  in  consideration  of  his  having  suggested  and  of 
his  joining  in  such  scheme,  and  planning  such  com- 
*  593  pany,  and  *  inducing  it  to  ag^ree  to  take  such  lease  and 
pay  such  exorbitant  consideration,  should  have  given 
to  him  for  his  own  absolute  use  500  of  the  shares  so  to  be 
allotted  to  Lord  Audley,  amounting  at  par  to  25,000Z. ;  and 
that  T.  Pike,  for  his  services  in  promoting  the  said  scheme 
and  plans,  should  have  given  to  him  for  his  absolute  use  95  of 
the  shares  so  to  be  allotted  to  Lord  Audley,  amounting  at  par 
to  47502. ;  and  that,  as  it  would  be  necessary  to  name  such 
persons  as  directors  of  the  company  who  would  concur  in  the 
said  plans  and  schemes,  or  who  at  any  rate  would  not  oppose 
them,  it  was  at  the  same  time  agreed  by  the  said  J.  and  T. 
Pike  and  Lord  Audley,  that  the  qualification  of  each  director 
of  such  intended  company  should  be  15  shares,  and  that  Lord 
Audley  should  give  to  each  of  the  directors,  out  of  the  shares 
so  to  be  allotted  to  him  as  aforesaid,  15  shares,  amounting  at 
par  to  750Z.  for  each  director :  that  by  means  of  these  plans, 
schemes,  and  agreements,  it  was  arranged  that  out  of  the 
consideration  of  165,0002.,  J.  and  T.  Pike  and  the  said  direc- 
tors were  to  have  transferred  to  them  700  shares,  equal  at  par 
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to  S5,000Z.,  part  of  such  consideration  of  165,000Z. ;  and  that, 
in  pursuance  of  the  said  scheme,  W.  H.  Green  and  J.  C. 
Fourdrinier  by  their  direction  prepared  and  settled  the  draft 
of  the  indenture  dated  the  18th  of  February,  1834,  and  no 
barrister  or  conveyancer  was  consulted  in  the  preparation  of 
it.  The  cross-bill  then  stated  that  indenture  and  the  sched- 
ule containing  a  prospectus  of  the  company  (all  which  have 
been  already  stated  in  the  statement  of  the  original  bill) ; 
and  that  before  many  copies  of  that  prospectus  had  been  pub- 
lished, a  second  prospectus  was  printed  in  the  same  words 
and  figures  as  the  first,  excepting  that  in  the  second  George 
Prickett  and  William  Webb  Ellis  were  substituted 
as  *  directors  in  the  place  of  Lieutenant-Colonel  *  694 
Jenkin  and  W.  Wilkinson.  (See  this  prospectus, 
9upra^  570.) 

The  cross-bill  then  charged,  that  at  the  respective  times 
when  the  consideration  of  165,000^  was  fixed  upon,  and 
when  the  indenture  of  the  18th  of  February,  1834,  was 
executed,  there  had  not  been  any  survey  or  valuation  of  the 
said  mines,  quarries,  and  minerals  since  the  said  survey  by 
Adam  Murray,  and  that  they  were  in  the  same  state  (except- 
ing that  they  were  more  dilapidated)  as  when  they  were  sur- 
veyed and  valued  by  him  in  October,  1833  ;  and  that  the  sum 
of  165,000Z.  was  fixed  upon  without  reference  to  any  survey  or 
valuation,  and  was  not  founded  on  any  calculations  relative  to 
the  value  of  the  said  mines,  quarries,  and  minerals  ;  and  that 
such  sum  of  165,0002.  was  fixed  upon  as  being  the  largest 
sum  which  it  was  thought  by  the  parties  could  be  named 
without  exciting  such  inquiries  and  suspicions  as  might  en- 
danger the  whole  scheme :  that  the  sum  of  20,0002.  was  the 
utmost  value  of  the  fee-simple  and  inheritance  of  the  said 
mines;  and  that  the  excess  of  price  between  the  sums  of 
20,000Z.  and  165,000Z.,  being  145,0002.,  was  a  fraudulent  con- 
trivance of  J.  and  T.  Pike  and  Lord  Audley,  to  plunder  the 
subscribers  to  the  said  company:  that  the  proviso  in  the 
indenture  of  the  18th  of  February,  1834,  that  the  intended 
lease  should  be  subject  to  all  prior  incumbrances  charged  on 
the  mines^  was  a  gross  fraud  on  the  subscribers  to  the  com- 
pany; that  the  shares  stipulated  to  be  given  to  J.  and  T. 
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Pike  were  not  mentioned  in  that  indenture,  lest  it  might 
create  jealousy  or  suspicion  in  the  minds  of  those  who  might 
become  shareholders  in  the  company:  that  several  of  the 
material  statements  in  the  prospectuses  were  grossly  and 
fraudulently  untrue,  to  the  knowledge  of  J.  and  T. 
*  595  Pike,  and  of  Lord  Audley ;  *  and  such  untrue  state- 
ments were  inserted  therein  to  aid  their  fraudulent 
plans,  and  the  better  to  delude  individuals  to  become  mem- 
bers of  the  company  ;  and  the  prospectuses  were  so  worded 
as  to  induce  bond  fide  subscribers  to  believe  that  the  165,000/. 
was  the  purchase-money  for  the  fee-simple  of  the  said  mines, 
and  not  the  consideration  for  a  lease  only. 

The  cross-bill  next  stated,  that  in  pursuance  of  the  plans 
and  frauds  aforesaid,  and  with  the  concurrence  of  the  said 
Lord  Audley  and  T.  Pike,  the  respondent  J.  Pike,  on  the 
21st  of  February,  1834,  presented  his  petition  to  the  House 
of  Commons,  stating  that  certain  mines  and  quarries  had  been 
purchased  by  him  and  others  in  the  county  of  Cork,  and  that 
it  would  materially  advance  their  interest  if  they  were  incor- 
porated for  the  purpose  of  more  effectually  working  the  said 
mines,  and  praying  for  leave  to  bring  in  a  bill  for  incorporating 
the  directors  and  shareholders  in  an  undertaking  established 
for  that  purpose :  that  the  said  petition  was  referred  to  a  com- 
mittee :  that  John  Davis  was  the  agent  employed  as  the  solici- 
tor for  the  bill:  that  in  the  entries  on  the  journals  of  the 
House  the  name  of  J.  Pike  was  by  mistake  written  J.  Pime : 
that  on  the  evening  of  the  21st  of  February,  1834,  an  abstract 
of  the  said  petition  was  duly  made  to  be  entered  in  the.  Jour- 
nals ;  and  after  such  abstract  had  been  made,  J.  Pike  took 
the  said  petition  from  the  Journal  OflSce,  and  the  same  has 
ever  since  been  in  his  possession  or  power :  that  the  loss  of  it 
was  reported  to  the  said  committee,  and  thereupon  J.  Davis 
produced  to  them  a  paper  writing  purporting  to  be  the  draft 
of  such  petition,  and  the  said  committee  on  the  14th  of  March, 
1834,  reported  the  loss  of  the  said  petition  to  the  House :  that 
leave  having  been  given  to  bring  in  the  bill,  the  same  was 
brought  in  and  read  a  first  time  the  20th  of  March,  and 
*596  *read  a  second  time  and  committed  on  the  25th  of 
March:  that  after  it  had  been  committed  it  became 
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necessary  to  produce  the  deed  establishing  the  said  company ; 
and  thereupon  J.  C.  Fourdrinier,  Richard  Wameford,  and  J. 
Davis,  with  the  concurrence  of  J.  and  T.  Pike  and  Lord 
Audley,  prepared  the  draft  of  such  deed,  and  the  same  ivas 
afterwards  engrossed,  and  is  an  indenture  dated  the  5th  of 
April,  1884,  and  executed  by  and  between  the  respondent 
Pike  and  Richard  Wameford  of  the  one  part,  and  the  several 
persons  whose  names  and  seals  are  subscribed  thereto  of  the 
other  part ;  namely,  the  said  Lord  Audley,  J.  and  T.  Pike, 
Wameford,  Davis,  and  thirty-three  other  persons,  whose  names 
were  set  forth  in  the  said  bill  as  the  persons  who  had  entered 
into  a  subscription  towards  raising  a  sum  as  a  joint  stock  for 
the  purpose  of  working  certain  mines  and  quatries  in  the 
county  of  Cork  to  or  in  which  they  were  or  might  thereafter 
become  entitled  or  interested,  and  any  other  mines  or  works 
in  Ireland  to  or  in  which  they  might  become  entitled  or  inter- 
ested ;  and  such  indenture  recited  that  J.  Pike,  on  behalf  of 
himself  and  a  certain  company  intended  to  be  formed,  had 
agreed  with  the  present  proprietor  of  certain  mines  therein- 
after mentioned  for  a  lease  of  the  said  mines,  with  the  right 
of  working  the  same  for  sixty-one  years  at  a  reserved  rent  of 
50L  per  anivum,  the  said  company  paying  off  the  incumbrances 
thereupon,  with  all  the  manorial  rights  appertaining  there- 
unto ;  which  lease  was  to  contain  full  powers  and  authority 
for  the  working  of  the  same,  and  for  the  extracting  therefrom 
copper,  slate,  manganese,  building  and  paving  stone,  and  all 
metals,  fossils,  and  other  mineral  substances. 

The  cross-bill  then  alleged  that  no  mention  was  made  in 
the  last  mentioned  indenture  of  the  consideration  of 
165,0002.,  or  any  other  consideration  for  such  *  lease,  *  597 
save  the  said  rent  of  502. ;  that  the  name  of  Lord 
Audley  as  the  proprietor  of  the  mines  was  not  mentioned 
therein :  that  the  said  indenture  was  produced,  and  the  execu- 
tion thereof  by  the  several  parties  aforesaid  proved,  before  the 
said  committee,  who  on  the  26th  of  May,  1834,  reported  to  the 
House  that  they  had  examined  the  aUegations  in  the  bill  and 
found  the  same  to  be  true,  after  which  the  said  biD  was  read 
a  third  time  and  passed :  that  nearly  all  the  statements  by 

means  of  which  the  said  bill  was  so  passed  were  untrue  ;  in 
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particular  the  statements  in  the  said  petition  that  J.  Pike 
and  others  had  purchased  the  said  mines  and  quarries  there- 
by referred  to:  that  out  of  the  thirty-eight  persons  who 
executed  the  said  indenture  of  the  5th  of  April,  1884,  four- 
teen never  subscribed  to,  and  never  held  any  shares  in,  4he 
said  company ;  and  that  out  of  such  thirty-eight  persons,  and 
in  addition  to  the  said  fourteen,  T.  and  J.  Pike,  Ruthven, 
Jacob,  and  Warneford  had  not  subscribed,  or  intended  to 
subscribe,  to  the  said  company,  and  were  not  the  original 
holders  of  any  shares  therein,  except  the  shares  agreed  to  be 
given  to  them  by  Lord  Audley ;  and  that  out  of  such  thirty- 
eight  persons,  eighteen  only  subscribed  and  were  original 
shareholders  in  the  company,  to  the  number  of  206  shares 
out  of  the  8,300  into  which  the  capital  of  the  company  was 
divided ;  and  of  such  eighteen  persons,  seven  before  the 
month  of  October,  1836,  sold  the  shares  held  by  them,  ninety- 
six  in  number,  and  two  of  them,  holding  between  them  ninety 
shares,  sold  theirs  before  they  had  paid  any  instalments ;  so 
that  the  original  bond  fide  subscribers  were  but  sixteen  per- 
sons,  for  110  shares  only. 

The  cross-bill,  after  stating  the  progpress  of  the  said  bill  in 

the  House  of  Lords,  and  that  the  committee  of  the 
*  598    Lords  reported  they  had  found  the  allegations  •  therein 

to  be  ti*ue,  and  that  the  bill  was  read  a  third  time  and 
passed  by  that  House  on  the  21st  of  June,  1834,  charged  that 
nearly  all  the  statements  by  means  of  which  it  passed  the 
House  of  Lords  were  untrue,  and  that  throughout  the  whole 
of  the  proceedings  the  indenture  of  the  18th  of  February, 
1834,  was  studiously  concealed  from  both  Houses,  and  was 
never  on  any  occasion  stated  to  either  of  them,  or  to  any  com- 
mittee of  either  House.  And  the  cross-bill,  after  further 
stating  that  the  said  bill  became  an  Act  of  Parliament,  hav- 
ing received  the  Royal  assent  on  the  27th  of  June,  1834,  and 
after  reciting  some  of  its  principal  provisions,  chaiged  that 
no  reference  was  made  therein  to  any  agreement  with  Lord 
Audley  for  the  purchase  from  him  of  the  lease  of  any  mines, 
quarries,  or  minerals,  or  to  any  agreement  for  investing  the 
whole  of  the  proposed  original  capital  of  the  projected  com- 
pany in  the  purchase  of  the  inheritance,  or  in  the  obtaining  a 
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lease  of  the  said  mines :  that  before  the  said  Act  of  Parlia* 
ment  was  passed,  J.  Pike  and  Lord  Audley  had  been  informed 
by  counsel  and  others,  and  they  well  knew,  that  it  was  not  in* 
the  power  of  Lord  Audley  to  grant  any  valid  lease  of  the 
said  mines,  and  that,  without  paying  off  the  incumbrances 
affecting  the  estates,  the  lease  covenanted  to  be  granted  by 
the  indenture  of  the  18th  of  February,  1834,  would  be  alto- 
gether invalid ;  and  as  evidence  thereof,  and  of  the  frauds 
therein  detected,  the  bill  charged  that  opinions  of  counsel 
were  obtained  on  behalf  of  persons  having  charges  on  the 
said  estates,  and  that  before  the  passing  of  the  Act  these  opin- 
ions were  communicated  or  known  to  J.  Pike,  Davis,  Four- 
drinier,  and  Lord  Audley :  that  pending  the  progress  of  the 
said  bill  in  Parliament,  J.  Pike  and  Lord  Audley  sub- 
mitted specimens  of  the  manganese  *  ore  found  on  the  *  599 
said  estates  to  Mr.  Potter,  an  operative  chemist,  who 
analyzed  them,  and  found  that  the  ore  was  so  poor  as  to  con- 
tain only  about  17  per  cent  of  manganese,  of  inferior  quality ; 
so  that  such  ore  was  wholly  unfit  for  the  purposes  to  which  it 
is  usually  applied,  and  was  of  scarcely  any  value ;  and  Potter 
made  a  written  report  of  such  analysis  to  J.  Pike  and  Lord 
Audley  before  the  Act  of  Parliament  received  the  Royal 
assent :  that  upon  the  Act  having  been  obtained,  J.  and  T. 
Pike  and  Lord  Audley  published  a  third  prospectus,  in  which 
reference  was  made  to  an  analysis  by  Potter  of  the  copper 
ore  found  on  the  estates,  but  studiously  concealing  the  report 
made  by  him  in  regard  to  the  manganese,  and  instead  of  refer- 
ring to*  such  report,  described  the  manganese  as  ^^  perfectly 
inexhaustible,  and  that  the  costs  of  raising  and  exporting  it 
do  not  exceed  8s.  6d.  per  ton,  exclusive  of  freight,  which  is 
trifling;  the  quality  is  equal  to  that  of  the  best  Cornish 
manganese;  and  the  cargoes  can  readily  be  disposed  of  at 
Liverpool  and  other  ports,  at  prices  varying  from  11.  to  102« 
per  ton;  this  fact  is  pi'oved  by  reference  to  the  Liverpool 
price-current : "  and  such  third  prospectus  concluded  thus : 
^*  the  directors  have  commenced  operations,  and  confidently 
expect  to  declare  a  dividend  in  August  or  September.  Lon- 
don, 30th  June,  1884."  And  the  cross-bill  also  alleged  that 
in  the  two  prospectuses  issued  in  Februaiy,  1834,  it  was 
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stated  that  it  was  proposed  to  raise  a  sum  of  165,O0OZ.,  being 
the  purchase-money  for  the  mines  mentioned  therein ;  but 
that  in  the  third  prospectus  no  reference  was  made  either  to 
such  former  prospectuses,  or  any  statement  made  of  any 
mines  having  been  purchased ;  and  instead  thereof,  the  fol- 
lowing paragraph  was  substituted :  "  It  was  originally 

*  600    proposed,  for  effecting  the  purposes  *  herein  set  forth, 

to  raise  the  sum  of  165,000^.  by  shares  of  501.  each,  15L 
to  be  paid  as  a  first  deposit,  and  the  remainder  by  subsequent 
instalments,  but  no  instalment  was  to  be  called  for  at  less 
than  two  months'  distance,  nor  any  to  exceed  lOL  "per  share. 
In  pursuance  of  a  power  given  by  the  Act  passed  for  incor- 
porating the  company,  this  capital  has  been  increased  to  the 
total  amount  of  220,00W. ;  and  the  66,000Z.  thus  added  to 
the  capital  first  stated  will,  in  a  similar  manner,  be  raised  by 
the  immediate  issue  of  fresh  shares  of  50i.  each,  on  which 
also  15Z.  will  be  required  as  a  deposit,  and  the  remainder  by 
instalments  similarly  regulated." 

The  cross-bill  then  stated,  that  as  soon  as  the  said  Act 
was  obtained,  the  1100  shares  agreed  to  be  allotted  to  Lord 
Audley  as  part  of  the  consideration  for  the  lease,  were  dis- 
posed of  thus:  996  of  them  were  entered  in  the  name  of 
Lord  Audlej,  15  in  the  name  of  J.  Pike,  and  15  each  in  the 
names  of  the  said  Ruthven,  Prickett,  Jacob,  Moon,  Ellis, 
and  Warneford  respectively :  that  as  between  J.  and  T.  Pike, 
Lord  Audley,  and  Warneford,  the  said  7  qualifications  of 
15  shares  each,  amounting  to  105  shares,  were  so  as  afore- 
said disposed  of  amongst  the  said  directors  of  the  com- 
pany, pursuant  to  the  agreement  in  that  behalf  contained  in 
the  indenture  of  the  18th  of  February,  1834 ;  but  that  in 
fact  neither  that  indenture,  nor  any  copy  nor  fair  abstract 
thereof,  was  ever  communicated  to  Ruthven,  Prickett,  Jacob, 
Moon,  and  Ellis,  or  any  of  them,  until  the  latter  end  of  the 
year  1836  or  beginning  of  1837  ;  but  they  were  informed 
generally  by  J.  Pike  that  he  had  arranged  with  Lord  Audley 
that  Lord  Audley  should  make  each  director  of  the  company 

a  present  of  15  shares  out  of  the  1100  shares  allotted 

*  601    to  him :  that  the  disposing  and  distribution  *  of  the 

said  105  shares  amongst  the  said  directors  was  a  cor- 
[600] 


YIQBBS  V.  PIEB.  *601 

rupt  and  fraudulent  taransactdon :  that  by  means  of  the  rep- 
resentations contained  in  the  third  prospectus,  and  the  active 
exertions  of  the  said  directors  who  had  been  so  bribed  and 
corrupted  by  Lord  Audley,  2194  of  the  remaining  2200 
shares  in  the  said  company  were  disposed  of  before  the 
month  of  April,  1835 :  that  the  affairs  of  the  company, 
though  managed  and  conducted  ostensibly  by  J.  Pike,  Ruth- 
ven,  Prickett,  Jacob,  Moon,  Ellis,  and  Wameford,  until  the 
death  of  Ruthven  in  the  beginning  of  the  year  1836,  were 
under  almost  the  exclusive  management  ^d  conduct  of  J. 
Pike  and  Lord  Audley :  that  in  June,  1834,  J.  Pike  and  Lord 
Audley  engaged  apartments  in  Salvador  House  for  offices  for 
the  company,  and  the  offices  of  the  company  continued  to  be 
in  some  apartments  in  that  house  from  that  time  until  the 
month  of  July,  1837 :  that  in  order  to  effect  their  objects, 
and  secure  to  themselves  the  management  and  control  over 
the  affairs  of  the  company,  J.  Pike  and  Lord  Audley  resided 
in  such  apartments  until  the  death  of  Lord  Audley  in  Janu- 
ary, 1837 :  that  while  the  affairs  of  the  company  were  so 
managed,  and  about  the  month  of  August,  1834,  J.  Pike  and 
the  said  Lord  Audley  agreed  to  disregaiti  the  indenture  of 
the  18th  of  February,  1834,  and  to  suppress,  and  in  fact  did 
suppress,  the  contents  thereof  from  all  persons  but  their  own 
confidential  adherents ;  and  to  substitute,  as  in  fact  they  did, 
the  assignment  and  lease  hereafter  mentioned,  in  the  place 
of  the  lease  by  the  ^d  indenture  of  the  18th  of  February, 
1834,  covenanted  to  be  granted :  that  in  pursuance  of  such 
last  mentioned  agreement,  the  indenture  of  assignment  of 
the  29th  of  August,  1884,  was  executed,  and  the  same  did 
not  recite  or  refer  to  the  indenture  of  the  18th  of 
*  February,  1834,  and  did  not  contain  any  covenant,  *  602 
on  the  part  of  either  the  said  Wilkinson  or  Lord 
Audley,  that  either  the  lease  of  the  6th  of  September,  1824, 
or  the  indenture  assigning  the  same  to  Wilkinson,  was  valid, 
or  that  the  said  lease  was  not  subject  to  charges  or  incum- 
brances, or  for  quiet  enjoyment  of  the  demised  premises 
during  the  remainder  of  such  lease,  or  that  Wilkinson  or 
Lord  Audley  had  authority  or  power  to  make  the  assignment 
contained  in  the  indenture  of  the  29th  of  August,  1834,  or  for 
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further  assurance,  or  any  covenant  whatever ;  which  omissions 
this  bill  charged  to  be  further  evidence  of  the  collusion  of  J. 
Pike  with  Lord  Audley,  and  were  in  themselves  a  fraud. 

The  cross-bill  then  set  forth  at  length  the  indenture,  dated 
the  30th  of  August,  1834,  made  by  and  between  Lord  Audley 
of  the  one  part,  and  J.  Pike  of  the  other  part,  whereby  the 
reversionary  lease  for  a  term  of  39  years  and  110  days,  to 
commence  from  the  expiration  of  the  lease  so  as  aforesaid 
assigned  by  the  deed  of  the  29th  of  August,  1834,  was 
granted  to  J.  Pike  as  the  managing  director  of  the  company ; 
and  it  charged  that  the  indenture  of  the  18th  of  February, 
1834,  was  not  truly  recited  in  the  indenture  of  the  80th  of 
August,  1834 ;  that  many  parts  of  the  former  were  not  re- 
cited in  the  latter,  but  were  fi*audulently  omitted ;  that 
neither  of  the  indentures  of  the  29th  and  30th  of  August, 
1834,  was  made  pursuant  to  the  agreement  contained  in  the 
indenture  of  the  18th  of  February,  1834,  but  on  the  contrary 
they  were  made  in  violation  of  such  agreement,  and  as  a 
substitute  and  instead  of  the  valid  and  sufficient  lease  thereby 
covenanted  to  be  granted,  and  that  the  covenants  on  the  part 

of  Lord  Audley,  contained  in  the  indenture  of  the  30th 
*  603   of  August,  1834,  were  not  *  such,  or  were  not  the  only 

covenants,  which  ought  to  have  been  contained  therein ; 
and  the  indentures  of  the  29th  and  30th  of  August,  1834, 
could  not  be  deemed  and  were  not  an  execution  or  perform- 
ance of  the  agreement  contained  in  the  indenture  of  the  18th 
of  February,  1834 ;  that  the  indentures  of  the  18th  of  Feb- 
ruary, 29th  and  30th  of  August,  1834,  were  never  shown  to, 
or  their  true  substance  and,  effect  explained  or  known  to, 
Ruthven,  Prickett,  Jacob,  Moon,  and  Ellis ;  and  that  such 
indentures,  together  with  other  deeds  and  papers,  were 
placed  in  a  box  under  the  seals  or  keys  kept  by  J.  Pike  and 
two  other  directors  ;  so  that  the  box  could  not  be  opened,  or 
the  deeds  and  papers  therein  contained  be  examined  or  even 
referred  to,  without  the  consent  of  such  three  directors ;  that 
to  increase  the  difficulty  of  examining  or  referring  to  them, 
the  box  containing  them  was  deposited  with  Messrs.  Willis, 
Percival,  &  Co.,  the  bankers  of  the  company ;  that  no  copy 
or  copies,  or  abstract  or  abstracts,  of  the  said  indentures  were 
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made  for  the  use  of  the  directors  or  members  of  the  company, 
until  the  year  1837,  and  the  said  Ruthven,  Prickett,  Jacob, 
Moon,  and  Ellis,  as  well  as  nearly  all  the  members  of  the 
company,  were  until  that  year  kept  in  ignorance  of  the  dates, 
parties  to,  and  true  substance  and  effect  of  the  said  three 
indentures,  except  that  the  appellant  in  August,  1886,  saw 
the  indenture  of  the  29th  of  August,  1884 ;  but  that  it  was 
stated  by  J.  Pike  and  Lord  Audley  to  the  other  directors  of 
the  company,  that  Lord  Audley  had  executed  such  lease  to 
J.  Pike  as  managing  director,  or  had  entered  into  such  a 
binding  agreement  with  him  as  such  managing  director,  as 
entitled  him,  Tx>rd  Audley,  to  be  paid  the  said  sum  of 
110,000/.  in  addition  to  the  1100  shares  in  the  com- 
pany, except  the  sum  of  26,000Z.  *  which  Lord  Aud-  *  604 
ley  had  agreed  to  allow  the  company  to  retain  for 
three  years,  without  interest. 

The  cross-bill  further  stated,  that  as  the  members  of  the 
company  paid  in  their  subscriptions,  J.  Pike  paid  Lord 
Audley  out  of  the  moneys  of  the  company  divers  sums  on 
account  of  the  said  sum  of  110,000Z. ;  and  that  before  the 
28d  of  February,  1835,  Lord  Audley  had  got  paid  to  himself 
or  to  his  use,  out  of  the  moneys  and  assets  of  the  com- 
pany, sums  amounting  to  14,746/.  1«.  lid. :  that  of  the  said 
110,000/.,  the  sum  of  95,253/.  18«.  Id.  remained  then  unpaid, 
and  Lord  Audley  was  well  tfware  it  was  in  the  power  of  J. 
aud  T.  Pike  to  defeat  the  plans  and  schemes  aforesaid,  and 
to  prevent  his  lordship  ever  getting  paid  such  remaining 
sum ;  and  that  on  the  said  23d  of  February,  1835,  the  exist- 
ing charges  and  incumbrances  on  the  said  estates,  having 
priority  to  the  indenture  of  the  18th  of  February,  1834, 
amounted  to  35,000/.  and  upwards,  and  Lord  Audley  was 
then  indebted  to  divers  persons,  exclusive  of  the  said  charges 
and  incumbrances,  to  a  very  large  amount,  and  greatly  dis- 
tressed for  want  of  money:  that  the  said  charges  and  in- 
cumbrances, and  the  distresses  and  embarrassments  of  his 
lordship,  were  well  known  to  J.  and  T.  Pike,  and  on  or 
some  short  time  before  the  28d  of  Februaiy,  1835,  J.  Pike 
reminded  his  lordship  of  the  agreement  that  he.  Lord  Aud- 
ley, would  give  him,  J.  Pike,  500  of  the  1100  shares  in  the 
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said  company  for  his  own  use ;  and  during  the  said  month  of 
February,  J.  Pike  had  frequent  conversations  with  Lord 
Audley,  and  represented  to  him  that  the  carrying  the  said 
plans  and  schemes  into  effect,  and  the  obtaining  the  payment 
of  the  95,253Z.,  would  extricate  his  lordship  from  his  difficul- 
ties ;  and  on  several  occasions,  and  in  particular  on  the 

♦  605    said  23d  of  February,  1886,  he  intimated  ♦  to  his  lord- 

ship that  his  only  chance  of  being  extricated  from  his 
difficulties  depended  on  the  exertions  of  him,  J.  Pike :  that 
in  these  circumstances.  Lord  Audley,  on  the  23d  of  February, 
1835,  indorsed  the  certificates  of  500  shares  in  the  said  com- 
pany, and  delivered  them  to  J.  Pike  for  his  own  use,  and 
they  were  transferred  to  him  in  the  company's  books :  that 
after  the  500  shares  were  so  delivered  and  transferred  to  J. 
Pike,  he  sold  7  out  of  the  517  shares  then  standing  in  his 
name,  at  a  premium  of  SI.  a  share,  that  is,  for  the  sum  of 
3712. ;  and  on  the  next  day  he  sold  8  more  of  such  shares  at 
par,  that  is,  for  the  sum  of  400/. ;  and  on  the  3d  of  March, 
1835,  he  sold  16  more  of  such  shares  at  par,  that  is,  .for  the 
sum  of  800L  The  cross-bill,  after  stating  various  circum- 
stances as  evidence  of  fraud  in  the  transfer  of  the  said  500 
shares  to  J.  Pike,  and  the  like  circumstances  connected  with 
the  transfer  of  the  95  shares  to  T.  Pike,  further  stated,  that 
throughout  the  year  1835  the  shares  in  the  said  company 
were  either  at  par  or  bore  a  premium,  and  that  the  said  95 
shares  were  on  the  6th  of  May,  1835,  well  worth  4750Z. :  that 
the  105  shares  given  to  the  seven  directors  as  aforesaid,  the 
500  shares  given  to  J.  Pike,  and  the  95  shares  given  to  T. 
Pike,  were,  at  the  times  of  the  respective  transfers,  well 
worth  5250Z.,  25,000?.,  and  4750Z,  respectively,  making  to- 
gether the  sum  of  35,000Z.,  and  that  the  gifts  of  the  said  105, 
500,  and  95  shares  were  fraudulent  returns  of  part  of  the  said 
consideration  of  165,0002.,  and  were  evidence  that  the  said 
sum  was  a  grossly  fraudulent  and  extravagant  consideration, 
and  beyond  the  true  value  of  the  lease  covenanted  to  be 
granted  by  the  said  indenture  of  the  18th  of  February,  1834, 
by  at  least  the  sum  of  85,000^ 

The  cross-bill  then  stated,  that  the  concerns  and 

*  606    *  affairs  of  the  company,  and  the  said  mines  and  quar- 
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ries^  remained  under  the  exclusive  control  and  manage- 
ment aforesaid  until  the  3d  of  March,  1835 :  that  between 
the  18th  of  February,  1834,  and  the  3d  of  March,  1836,  the 
outlay  of  the  company,  exclusive  of  payments  made  to  or  to 
the  use  of  Lord  Audley,  amounted  to  30,000^  and  upwards ; 
and  that  the  receipts  of  the  company,  exclusive  of  subscrip- 
tions paid  by  the  members  during  the  same  period,  amounted 
to  less  than  40001. :  that  E.  Southwell  Ruthven  died  in  Feb- 
ruary, 1836,  and  on  the  3d  of  March  following  the  appellant 
was  elected  a  director  of  the  company  in  his  stead ;  that  on 
the  14th  of  October,  1836,  he  sent  to  the  other  directors  his 
resignation  of  the  office  of  a  director:  that  during  the  six 
months  that  he  was  a  director  he  discovered  generally  that 
the  affairs  of  the  company  had  been  greatly  mismanaged,  and 
divers  frauds  had  been  practised  on  the  company  by  the 
directors;  and,  finally,  that  the  lease  so  covenanted  to  be 
granted  as  aforesaid  had  never  been  granted :  that  such  lease, 
if  it  had  been  granted,  was  not  worth  more  than  20,000Z.,  and 
that  the  consideration  of  165,000Z.  was  grossly  exorbitant  and 
fraudulent.  The  cross-bill  further  stated  that  the  appellant, 
holding  252  shares  in  the  said  company,  and  John  Fam  Tim- 
ins,  holding  240  shares  therein,  on  the  28th  of  October,  1836, 
did,  under  the  circumstances  aforesaid,  file  their  bill  of  com- 
plaint in  the  Court  of  Chancery  in  England,  on  behalf  of 
themselves  and  all  other  the  members  of  the  said  company, 
except  the  defendants  thereto,  against  the  said  Lord  Audley, 
J.  Pike,  Prickett,  Moon,  Ellis,  Wameford,  Jacob,  T.  Pike, 
J.  Davis,  and  Angelo  Solari,  praying  that  the  said  defendants 
might  answer  such  bill,  and  that  it  might  be  declared 
that  the  aforesaid  *  agreement  to  pay  Lord  Audley  the  *  607 
sum  of  165,0002.  was  fraudulent,  and  that  the  said 
company  were,  in  the  circumstances  in  the  said  bill  men- 
tioned, entitled  to  the  said  leases  of  the  6th  of  September, 
1824,  and  30th  of  August,  1834,  at  and  for  the  true  and  just 
value  thereof ;  and  that  it  might  be  declared  that  such  value 
was  the  aforesaid  sum  of  20,00OZ.,  or  that  it  might  be  referred 
to  the  Master  to  inquire  and  ascertain  the  value,  or  set  a 
value  on  such  leases ;  and  to  take  an  account  of  all  payments 
on  account  of  the  145,0002.,  or  such  other  sum  as  should  be 
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found  to  exceed  the  real  or  fair  consideration  which  ought  to 
have  been  paid  for  the  lease  acquired  by  or  on  account  of  the 
said  company,  of  the  said  mines,  &c.  [The  prayer  of  that 
bill,  and  of  a  supplemental  bill  also  filed  in  the  Court  of 
Chancery  in  England,  were  then  set  forth,  together  with 
several  orders  of  injunction  granted  by  the  Lord  Chancellor 
and  Vice-Chancellor :  see  Vtffers  v.  Lord  Audlei/^  8  Sim.  888  ; 
2  Myl.  &  C.  49 ;  and  9  Sim.  72  &  408.] 

The  cross-bill  then  stated,  that  the  said  late  Lord  Audley 
transferred  315  shares  of  the  residue  of  the  said  1100  shares 
into  the  name  of  the  present  Lord  Audley,  who  was  then 
under  age ;  that  no  consideration  was  ever  given  for  them, 
and  that  such  transfer  was  fraudulent  and  voluntary :  that 
the  said  Lord  Audley  died  in  January,  1837 :  that  the  total 
moneys  paid  to  him  for  his  use,  in  respect  of  the  said  110,0007., 
amounted  to  the  sum  of  59,9177.  14«.  Id. ;  that  the  said  Act 
of  Parliament  was  so  framed  as  to  render  it  difficult  to 
remove  the  directors,  and  in  consequence  the  appellant  and 
Timins,  in  February,  1887,  applied  for,  and  in  June,  1837, 
obtained,  an  Act  for  amending  and  enlarging  the  provisions 

of  the  former  Act;   and  measures  were   thereupon 
*  608    taken  to  remove  *  J.  Pike  and  the  other  directors  of 

the  company :  that  they  in  the  mean  time  further  mis- 
managed the  affairs  of  the  company ;  and  the  appellant  and 
Timins,  on  behalf  of  themselves  and  all  other  members  of  the 
company,  except  the  said  defendants,  in  February,  1837,  filed 
their  bill  of  revivor  and  supplement  in  the  Court  of  Chancery 
in  England,  against  the  present  Lord  Audley,  as  the  heir-at- 
law  of  the  late  Lord  Audley,  and  against  J.  Pike  and  other 
persons :  and  thereby  prayed,  among  other  things,  that  the 
said  suits  might,  as  against  the  present  Lord  Audley  as  such 
heir  as  aforesaid,  and  also  as  against  the  legal  personal  repre- 
sentatives of  the  late  Lord  Audley,  when  such  there  should 
be  duly  constituted,  stand,  and  be  revived,  &c. ;  and  that  the 
respondent  Lord  Audley  might  answer  the  said  original  and 
supplemental  bills,  and  the  bill  of  revivor,  &c. ;  and  that  the 
injunctions  granted  by  the  Vicc-Chancellor  and  Lord  Chan- 
cellor might  be  revived  and  extended  to  restrain  J.  Pike, 
Priekett,  and  Wameford,  their  attorneys  and  agents,  from 
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prosecuting  or  commencing  any  action  or  any  proceedings 
for  recovering  or  receiving  any  calls  from  any  of  the  share- 
holders of  the  said 'Company,  and  from  otherwise  acting  as 
directors  thereof,  or  intermeddling  in  the  management  or  in 
the  affairs  of  the  said  undertaking,  or  disposing  of  or  receiv- 
ing any  of  the  moneys  or  properties  thereof ;  and  to  restrain 
all  the  defendants  thereto,  directors  aforesaid,  from  prevent- 
ing the  appellant  and  Timins  from  having  access  to  the  books, 
accounts,  letters,  &c.,  relating  to  the  said  undertaking ;  and 
that  pending  such  suits,  and  until  some  proper  persons  should 
be  appointed  directors  of  the  company  in  the  stead  of  J.  Pike, 
Prickett,  and  Wameford,  some  proper  person  or  per- 
sons might  be  appointed,  by  and  *  under  the  direction  *  609 
of  the  said  Court,  manager  and  receiver ;  and  that  a 
manager  and  receiver  of  the  mines  and  property  of  the  com- 
pany might  be  appointed. 

The  cross-bill  next  stated  that  on  the  25th  of  March,  1837, 
probate  of  the  last  will  of  the  late  Lord  Audley  was  granted 
to  J.  Pike  by  the  Court  of  Prerogative  in  Ireland,  whereby 
he  became  the  sole  legal  representative  of  the  said  Lord 
Audley  in  Ireland ;  and  that  pending  the  proceedings  in  the 
suits  in  England,  and  on  the  23d  of  March,  1837,  he,  as  such 
representative,  filed  his  bill  in  the  Court  of  Chancery  in  Ire- 
land against  the  company,  making  all  the  shareholders  par- 
ties defendants  thereto,  except  Charles  Elkington,  who  was 
not  then  made  a  defendant :  that  when  that  bill  was  filed, 
Elkington  had  been  elected  a  temporary  director  of  the  com- 
pany on  the  recommendation  of  J.  Pike,  and  fifteen  shares  in 
the  company,  part  of  the  ninety-five  shares  given  to  T.  Pike, 
were,  on  the  11th  of  March,  1837,  transferred  to  Elkington, 
and  he  was  then,  by  the  fraudulent  contrivance  of  J.  Pike 
and  others,  and  for  the  purposes  after  mentioned,  nominated 
a  temporary  director  of  the  company ;  and  J.  Pike,  on  the 
10th  of  May,  1837,  amended  his  bill  by  adding  Elkington  as 
a  defendant  thereto :  that  the  said  second  Act  of  Parliament 
was  passed  on  the  30th  of  June,  1837,  and  a  meeting  of  the 
shareholders  of  the  company  was  advertised  to  be  held  on 
the  27th  of  July,  for  the  purpose  of  removing  J.  Pike  from 
being  a  director,  and  T.  Pike  from  being  an  auditor  of  the 
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company,  and  for  the  election  of  new  directors  and  an  audi- 
tor :  that  immediately  after  the  appearance  of  such  advertise- 
ment in  the  London  Gazette,  J.  Pike  obtained  an  order  for 
liberty  to  amend  his  bill ;  and  on  the  13th  of  July,  1887,  he 
amended  it  by  stating  that  clause  in  the  Act  of  Parlia- 

*  610    ment  *  which  empowered  the  company  to  sue  or  to  be 

sued  in  the  name  of  a  director  as  nominal  plaintiff  or 
defendant;  and  on  the  same  day  he  further  amended  said 
bill,  by  striking  out  150  defendants  thereto,  and  only  leaving 
the  name  of  Elkington  as  the  nominal  defendant  on  behalf  of 
the  company:  that  although  Elkington  resided  in  London, 
and  out  of  the  jurisdiction  of  the  Irish  Court  of  Chancery, 
and  although  no  order  for  service  of  process  upon  him  had 
been  obtained,  and  although  no  svhpaena  to  appear  or  other 
process  had  been  issued  against  him  out  of  this  Court,  yet  J. 
Pike,  on  the  said  12th  of  July,  caused  an  appearance  to  be 
entered  for  him  as  the  nominal  defendant  on  behalf  of  the 
company :  that  altfiough  Elkington  resided  in  London,  and 
need  not  have  appeared  to  said  bill,  nor  have  filed  his  answer 
until  three  months  after  his  appearance,  according  to  the  rules 
of  that  Court,  yet  he,  without  the  knowledge  of  the  other 
members  of  the  company,  or  without  acquainting  them  with 
his  intentions,  came  over  immediately  to  Ireland,  and  filed  a 
collusive  answer  to  said  bill  on  the  17th  of  July,  1837,  thereby 
admitting  all  the  material  facts  charged  by  the.  bill,  and  not 
raising  one  point  in  favour  of  his  copartners,  whose  rights  he 
and  J.  Pike  thus  sought  to  bind  without  their  knowledge : 
that  on  the  27th  of  July,  Elkington  ceased  to  be  a  director  of 
said  company,  and  on  the  30th  J.  Pike  joined  issue  with  him, 
whom  he  had  thus  coUusively  made  the  nominal  defendant 
on  behalf  of  the  company. 

The  cross-bill  further  stated,  that  on  the  28th  of  June, 
1887,  letters  of  administration  of  the  estate  of  the  late  Lord 
Audley,  limited  to  the  purposes  of  the  suits  in  England,  were 
granted  by  the  proper  Ecclesiastical  Court  there  to  Samuel 

Bakewell,  who  thereupon  became,  for  the  purposes  of 

*  611    such  suits,  his  legal  *  personal  representative  in  Eng- 

land: that  J.  Pike  and  others  of  the  said  directors 
having  taken  advantage  of  the  time  which  neoessarily  elapsed 
[  508  ] 


TIGERS  V.   PIKE.  ♦611 

between  the  ealling  and  holding  the  above-mentioned  meeting, 
to  further  mbconduct  themselves,  the  appellant  and  Timins^ 
on  the,  22d  of  July,  1887,  filed  their  second  bill  of  revivor 
and  supplement  in  the  English  Court  of  Chancery  against 
the  present  Lord  Audley,  J.  Pike,  Elkington,  Bake  well,  and 
other  persons ;  and  that  such  bill  prayed  an  injunction  to 
restrain  J.  Pike  from  prosecuting  his  said  suit,  and  from 
taking  any  other  proceedings  against  the  company,  at  law  or 
in  equity,  in  Ireland ;  or  if  the  Court  should  be  of  opinion 
that  J.  Pike  was  entitled  to  proceed  in  his  said  suit,  that  the 
appellant  and  Timins  might  be  let  in  to  defend  the  same,  with 
all  such  directions  and  authorities  as  might  be  requisite  for  a 
new  and  proper  defence  thereto,  or  as  the  circumstances  of 
the  case  might  require;  and  that  Elkington  might  be  re- 
strained from  confessing  or  allowing  any  order  or  decree  to 
be  taken  against  him  in  the  said  suit,  save  under  the  direction 
of  the  Court  of  Chancery  in  England. 

The  cross-bill  further  stated,  that  the  Lord  Chancellor  of 
England,  on  the  81st  of  July,  1837,  granted  the  injunctions  as 
prayed  against  J.  Pike  and  Elkington :  that  all  the  suits  and 
proceedings  mentioned  as  having  been  instituted  in  the  Court 
of  Chancery  in  England  ^were  still  depending :  that  on  the 
27th  of  July,  1837,  J.  Pike  was  duly  removed  from  the  situa- 
tion of  managing  director  of  the  company,  and  the  appellant 
was  thereupon  elected  the  managing  director :  that  copies  of 
the  injunction  granted  by  the  Lord  Chancellor  of  England 
were  served  on  J.  Pike,  and  on  his  and  Elkington 's  solicitors 
in  the  suit  in  Ireland  ;  and  that,  notwithstanding  such 
several  services,  *  and  not  regarding  such  injunction,  *612 
J.  Pike  still  continued  his  proceedings  against  the  said 
collusive  defendant  Elkington:  that  on  the  12th  and  16th 
of  October,  1837,  the  appellant  caused  other  copies  of  said 
^  injunction  to  be  served  upon  J.  Pike ;  but  that,  in  contempt 
of  said  injunction,  he  still  continued  to  examine  witnesses  in 
said  cause,  and  actually  entered  a  rule  to  pass  publication 
therein ;  upon  which  the  appellant,  as  the  managing  director 
of  the  company,  caused  an  application  to  be  made  to  the  Court 
in  Ireland,  and  an  order  was  made,  dated  the  20th  of  Novem- 
ber, 1837,  whereby  the  name  of  Elkington  was  struck  out  as 
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the  nominal  defendant  in  the  said  suit,  and  that  of  the  appel- 
lant, as  such  managing  director  as  aforesaid,  was  substituted ; 
and  the  appellant,  on  the  8d  of  Januaij,  1838,  filed  his  answer 
in  such  suit,  and  J.  Pike  on  the  26th  of  January  joined  issue 
therein. 

The  cross-bill,  after  stating  the  will  of  the  late  Lord  Aud- 
ley,  and  that  the  present  Lord  Audlej,  who  was  coexecutor 
with  Pike,  had  attained  his  age  of  twenty-one  years,  but  had 
not.proved  the  said  will,  prayed  that  the  appellant  might  have 
the  benefit  of  the  said  injunction  so  granted  as  aforesaid  on 
the  31st  of  July,  1837  ;  and  that  J.  Pike  might  be  restrained 
by  the  injunction  of  this  Court  j^of  Chancery  in  Ireland^ 
from  further  proceedings  in  the  said  suit  so  instituted  by  him 
as  aforesaid,  and  from  commencing  or  prosecuting  any  pro- 
ceedings at  law  or  ii)  equity  against  the  appellant  as  managing 
director,  or  against  any  other  director  of  the  said  company,  in 
respect  of  the  matters  aforesaid :  but  in  case  the  Court  should 
not  think  fit  to  award  such  injunction,  then  that  it  might  be 
declared  that  the  said  consideration  of  165,0002.  was  exorbi- 
tant and  fraudulent,  and  that  the  proviso  in  the  in- 
♦  613  denture  of  the  *  18th  of  February,  1834,  that  the  lease 
thereby  covenanted  to  be  granted  should  be  subject  to 
all  and  every  prior  incumbrance  charged  on  or  affecting  the 
said  mines,  &c.,  was  fraudulent  and  ought  to  be  cancelled  y 
and  that  in  the  circumstances  aforesaid,  the  appellant,  on 
behalf  of  the  company,  or  the  company,  was  entitled  to  such 
lease  as  covenanted  to  be  granted  by  the  said  indenture  at  the 
true  and  fair  value  thereof,  in  case  the  respondents  or  either 
of  them  could  grant  or  procure  to  be  granted  a  good  and 
valid  lease,  or  could  procure  the  said  leases  of  the  6th  of 
September,  1824  and  30th  of  August,  1834,  to  be  confirmed 
by  all  necessary  parties,  so  as  that  the  said  lease  covenanted 
to  be  granted,  when  granted,  or  that  the  said  two  leases,  when 
confirmed,  might  be  good  and  effectual  leases  against  all  prior 
and  other  incumbrances  charged  on  or  affecting  the  said 
mines,  &c. ;  and  that  the  respondents  might  be  decreed  to 
grant  or  procure  to  be  granted  such  valid  lease  as  aforesaid, 
or  procure  the  said  two  leases  to  be  confirmed  at  and  for  such 
true  and  fair  value  as  aforesaid,  and  that  all  necessary  direc- 
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tions  might  be  given  for  such  purpose  :  and  that  it  might  be 
declared,  that  under  and  by  virtue  of  the  covenants  contained 
in  the  said  indenture  of  the  18tli  of  Februaij,  1884,  the  appel- 
lant or  the  company  was  entitled  to  a  charge  or  lien  on  the  real 
estates  of  the  said  Lord  Audley,  for  and  in  respect  of  what 
might  be  found  due  to  the  company  from  his  estate  in  respect 
of  the  matters  aforesaid ;  and  that  it  might  be  referred  to  the 
Master  to  inquire  and  ascertain  such  true  and  fair  value,  and 
to  settle  such  valid  lease,  or  deed  or  deeds  of  confirmation, 
&c. ;  and  to  take  an  account  of  all  sums  of  money  paid  to  or 
to  the  use  of  the  said  Lord  Audley,  in  respect  of  the  sum  of 
110,0002.  with  interest,  and  to  compute  interest  on  such 
true  and  fair  *  value,  and  to  deduct  the  amount  of  such  *  614 
true  and  fair  value  and  the  interests  thereof  from  the 
moneys  so  paid  and  the  interest  thereon,  and  to  ascertain  the 
difference  or  balance:  and  that  the  respondents  might  be 
decreed  to  deliver  up  the  said  1100  shares  to  be  cancelled,  or 
such  of  them  as  they  might  be  able  to  give  up,  and  that  the 
value  of  such  as  might  not  be  so  given  up  might  be  computed 
at  par,  and  the  amount  added  to  such  balance ;  and  that  the 
appellant,  on  behalf  of  the  company,  might  be  declared  to 
have  a  lien  or  charge  on  the  said  valid  lease,  or  confirmed 
leases,  for  such  balance  and  amount,  with  interest ;  and  that 
the  respondents  might  admit  assets,  &c.,  to  pay,  and  might  be 
decreed  to  pay  the  appellant  what  might  be  so  found  due  to 
the  company ;  but  in  case  the  respondents  should  not  admit 
assets  of  the  said  Lord  Audley,  then  that  it  might  be  referred 
to  the  Master  to  take  the  usual  and  all  necessary  accounts  of 
his  personal  estate  and  effects  and  debts,  and  that  the  same 
might  be  applied  in  a  due  course  of  administration ;  but  in 
case  such  personal  estate  and  effects  should  not  be  sufficient 
for  payment  of  what  might  be  so  found  due  with  interest, 
then  that  effect  might  be  given  to  the  said  lien  or  charge ; 
and  if  necessary,  that  the  said  lease  or  leases,  and  all  or  a 
sufficient  part  of  the  real  estates  of  the  said  Lord  Audley, 
might  be  sold,  and  the  proceeds  applied  in  payment  of  what 
might  remain  unpaid  of  what  might  be  so  found  due  as  afore- 
said, with  interest ;  and  that  for  the  several  purposes  aforesaid, 
all  necessary  declarations  might  be  made,  accounts  taken,  and 
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directions  given :  but  in  case  the  Court  should  be  of  opinion 

that  the  appellant  or  the  company  was  not  entitled  to  have 

the  said  consideration  of  165,000/«  reduced  to  the  true 

*  615    and  fair  value  of  the  lease,  or  that  the  *  respondents 

were  unable  to  grant  or  procure  to  be  granted  such 
valid  lease,  or  to  procure  such  confirmation  as  aforesaid  of  the 
said  two  leases,  then  that  it  might  be  declared  that  the  indent- 
ure of  the  18th  of  February,  1834,  was  fraudulent  and  void  as 
against  the  company,  and  that  the  respondents  might  be 
decreed  to  release  and  discharge  the  company  and  the  appel- 
lant from  all  liability  under  the  same ;  but  that  such  indenture 
might  be  sustained,  so  as  to  charge  the  real  estates  of  Lord 
Audley,  under  the  covenant  therein  contained,  with  what 
might  be  found  due  as  aforesaid,  and  that  the  proviso  before 
complained  of  might  be  cancelled,  and  that  the  accounts 
aforesaid  might  be  taken  in  respect  of  the  said  payments  and 
shares ;  and  that  an  account  might  be  taken  of  all  sums  of 
money  expended  by  the  company  in  opening  and  exploring, 
and  in  permanent  repairs  and  improvements,  or  otherwise 
properly  expended  on  the  said  mines,  with  interest  thereon ; 
and  that  the  respondents  might  admit  assets  of  Lord  Audley 
sufficient  to  pay  what  in  such  last  case  might  be  found  due  to 
the  appellant  or  the  company,  and  might  be  decreed  to  pay 
the  same  ;  but  in  case  they  should  not  admit  assets,  then  that 
it  might  be  referred  to  the  Master  to  take  the  usual  and  neces- 
sary accounts  of  the  personal  estate  and  effects  of  the  said 
Lord  Audley,  and  that  the  same  might  be  applied  in  a  due 
course  of  administration ;  but  in  case  such  personal  estate  and 
effects  should  not  be  sufficient  for  what  might  be  found  due, 
then  that  effect  might  be  given  to  the  lien  or  charge ;  and  if 
necessary,  that  the  leases,  and  all  or  a  sufficient  part  of  the 
real  estates,  might  be  sold,  and  the  proceeds  applied  in  pay- 
ment of  what  might  remain  unpaid  o£  what  might  be  so 

found  due ;  and  that  for  the  several  purposes  last  afore- 

*  616    said,  all  necessary  declarations,  &c.,  *  might  be  made ; 

the  appellant,  on  behalf  of  the  company,  offering  to 

make  all  just  allowances,  &c. ;  and  that  in  the  mean  time  the 

appellant  might  have  the  benefit  of  the  said  injunction,  granted 

on  the  81st  of  July,  1887,  and  that  all  proceedings  might  be 
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stayed  in  the  said  suit  of  Pike ;  or,  in  case  such  injunction 
should  not  be  granted,  that  this  bill  might  be  taken  as  a  cross- 
bill in  the  said  suit ;  and  that 'the  appellant  or  the  company 
might  have  such  other  relief  as  the  case  might  require. 

The  respondents  put  in  their  joint  answer  to  the  cross-bill 
in  April,  1838,  and  thereby  stated  (among  other  things)  that 
they  believed  that  the  specimens  of  ores  submitted  for  Mr. 
Griffith's  analysis  in  1819  were  ores  found  in  the  mining  dis- 
trict of  Lord  Audley's  said  estates,  and  were  fair  specimens 
thereof :  that  Griffith's  letter  to  Lord  Audley  in  1819,  and 
his  and  Herdman's  reports  in  1819, 1820,  and  1821  (as  stated 
in  the  original  bill),  were  correct  representations  of  the  mines 
on  his  lordship's  estates :  that  they  believed  the  examination 
of  Luke  by  Frazer  to  be  true,  and  that  his  answers  were 
fairly  given ;  and  that  the  appeUant  himself  upheld  that 
examination  to  the  shareholders  on  many  occasions,  particu- 
larly at  their  general  half-yearly  meeting  on  the  8d  of  August, 
1836,  when  he  read  the  same  at  length  to  the  shareholders, 
and  spoke  most  highly  of  it,  as  one  proof,  among  others,  of 
the  great  value  of  the  said  mines :  and  the  respondents  set 
forth  and  relied  on  Luke's  examination  and  on  the  reports 
made  by  Frazer  thereon,  and  also  in  the  years  1823,  1824, 
and  1825,  as  strong  evidence  that  the  said  mines  were  at  that 
time  reputed  to  be,  and  really  were,  of  very  great  value,  and 
that  the  mining  and  working  thereof  promised  to  be  a 
highly  profitable  *  undertaking :  they  said  they  were  •  617 
informed  and  believed  that  the  reports  of  Vivian  and 
J.  Taylor  had  been  made  after  a  slight  examination  of  the 
said  mining  district,  and  were  not  entitled  to  any  great  con- 
sideration, and  could  not  be  relied  on  in  contradiction  to 
those  of  Griffith  and  Murray ;  and  that  long  after  the  time 
when  Taylor  was  alleged  to  have  expressed  an  unfavorable 
opinion  of  the  mines.  Lord  Audley  was  so  fully  convinced 
of  their  value  and  productive  capabilities,  that  he  expended 
several  large  sums  of  money  in  working  them. 

The  answer  then  stated,  in  reference  to  the  transactions 
with  the  Mining  Company  of  Ireland,  that  Lord  Audley  hav- 
ing found  that  the  said  company  did  not  pay  the  reserved 

royalty  rent,  and  could  not  be  prevailed  on  even  to  furnish 
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.accounts  of  the  produce  of  the  mines  and  the  quantities  of 
ore  raised  thereout,  and  having  without  effect  made  various 
applications  to  them  to  obtain  from  them  an  accoimt  of  his 
one-twelfth  part  of  the  ores  raised  by  them  from  the  said  cop- 
per mines,  which  they  had  worked  to  great  advantage,  and 
only  one  of  the  said  mines  (the  Cappagh  mine)  having  been 
worked  by  that  company,  although  they  had  covenanted  by 
their  lease  to  work  all  the  mines  and  quarries  comprised 
therein,  he,  in  the  month  of  October,  1825,  made  a  proposi- 
tion to  them  that  they  should  make  to  him  a  surrender  or 
assignment  of  the  lease,  for  which  he  proposed  to  pay  the 
company  the  sum  of  40,000f. ;  but  that  negotiation,  after 
pending  till  the  year  1826,  was  broken  off,  the  said  company 
having  increased  their  demands  purposely  and  with  the  object 
of  terminating  it,  finding  the  mines  increasing  in  productive- 
ness and  in  promise  of  future  profit :  that  subsequently,  in 

the  year  1831,  negotiations  were  again  set  on  foot 
•  618   *for  a  surrender  of  the  said  lease,  which  Lord  Audley 

was  advised  to  break  off,  and  did  break  off,  conceiving 
the  terms  proposed  to  be  inequitable,  inasmuch  as  under  these 
terms  the  company  would  have,  besides  the  sum  of  12,000/. 
required  by  them  to  be  actually  paid,  received  about  28,000/. 
worth  of  produce  from  the  mines :  that  the  true  cause  of  that 
company's  ceasing  to  work  the  mines  was  the  necessity  for 
an  immediate  and  large  expenditure  of  capital,  in  case  they 
should  continue  to  work  them,  and  their  inability  to  com- 
mand such  capital ;  and  that  their  sole  reason  for  surrender- 
ing the  lease  on  the  terms  to  which  they  acceded,  was  the 
obtaining  a  release  from  Lord  Audley  as  to  the  liabilities 
which  they  had  incurred  by  a  breach  of  the  covenants  con- 
tained in  the  lease.  [The  respondents  set  forth  extracts  from 
the  half-yearly  reports  of  the  Mining  Company  of  Ireland, 
from  October,  1824  to  1829,  as  giving  most  favourable  opin- 
ions of  the  capability  and  productiveness  of  the  mines.] 

The  answer  then  stated,  as  to  the  introduction  of  the  late 
Lord  Audley  to  the  respondent  J.  Pike,  that  T.  Pike  was  one 
of  his  lordship's  creditors,  by  a  debenture  dated  the  12th  of 
July,  1833,  for  the  nominal  sum  of  1100/.,  and  which  his 
lordship  deposited  with  T.  Pike,  to  secure  an  advance  made 
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by  the  latter  of  a  sum  of  300Z. ;  that  that  sum  was  afterwards 
paid  to  T.  Pike  by  the  said  Lord  Audley,  and  no  further  sum 
was  ever  claimed  on  foot  of  said  debenture :  that  J.  Pike's 
first  introduction  to  Lord  Audley  was  by  his  brother  T. 
Pike,  on  the  occasion  of  said  loan  of  800Z. :  that  his  lordship 
afterwards  frequently  called  upon  J.  Pike  relative  to  cer- 
tain advowsons  belonging  to  him ;  that  J.  Pike  managed 
the  same  very  successfully,  and  procured  by  means 
*  thereof  considerable  sums  of  money  for  his  lord-  *  619 
ship ;  and  that  it  was  not  until  the  end  of  the  year 
1888,  when  J.  Pike  had  finally  completed  the  arrangements 
respecting  said  advowsons,  that  Lord  Audley  and  he  entered 
into  communications  and  discussions  upon  the  subject  of  his 
lordship's  Irish  properties,  and  his  lordship  laid  before  him, 
amongst  various  other  documents,  the  several  reports  and  letr 
ters  relating  to  the  said  mines. 

The  answer,  after  traversing  the  statements  in  the  cross- 
bill relative  to  Murray's  having  been  employed  by  J.  Pike> 
admitted  that  the  object  in  employing  him  was  to  have  an 
accurate  and  new  survey  of  the  mines  and  estates^  for  the 
purpose  of  disposing  of  them,  or  raising  money  to  work  the 
mines ;  and  then  proceeded  to  say  that  the  whole  of  the  alle- 
gations in  the  cross-bill  as  to  schemes  formed  by  J.  and 
T.  Pike  and  the  late  Lord  Audley,  to  form  the  West  Cork 
Mining  Company,  and  as  to  the  distribution  of  500  and  of 
95  shares  to  J.  and  T.  Pike,  and  the  motives  put  forward  in 
said  bill  for  such  distribution  of  the  said  shares,  were  wholly 
untrue,  and  had  been  put  forward  solely  to  injure  and  scan- 
dalize J.  Pike,  by  falsely  imputing  to  him  such  unworthy 
conduct :  and  as  to  some  of  the  charges  in  the  cross-bill,  as 
to  the  deed  of  the  18th  of  February,  1884,  the  answer  stated 
that  it  was  untrue  that  the  shares  so  as  aforesaid  given  to  J. 
and  T.  Pike  were  purposely  omitted  in  such  indenture,  lest 
the  mention  should  excite  jealousy  in  the  other  parties,  and 
from  the  enormity  of  such  gifts  create  suspicions  in  the  minda 
of  those  who  might  become  shareholders  in  the  company; 
and  that,  as  to  the  15  shares  to  each  director,  the  pro- 
vision relative  to  them  was  introduced  in  the  said  indent* 
ure  after  mature   consideration  ;  that  the   directors   were 
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♦620  *  under  the  necessity  from  time  to  time  of  giving 
up  a  great  portion  of  their  time,  and  some  of  them 
almost  their  exclusive  attention,  to  the  company  upon  its  first 
formation,  some  of  them  having  to  go  to  Ireland  to  perform 
their  duties ;  and  for  the  purpose  of  giving  the  said  directors 
an  interest  in  the  nndertakii^,  and  inciting  them  to  exertion 
and  activity  in  promoting  the  objects  of  the  company  and 
advancing  the  interests  of  the  shareholders. 

The  answer  in  reference  to  the  charges  in  the  cross-bill  as 
to  the  proceedings  in  passing  the  Act  of  Parliament,  denied 
that  J.  Pike,  or  any  other  person  to  his  knowledge,  took  the 
petition  from  the  Journal  OflBce  of  the  House  of  Commons,  or 
that  the  same  was  ever  in  his  possession  or  power,  or  of  any 
other  person  to  his  knowledge  or  with  his  privity  ;  the  whole 
of  these  charges  being  unfounded  and  untrue,  as  were  also 
all  those  which  imputed  to  J.  Pike  or  Lord  Audley  improper 
conduct,  or  management,  or  fraud,  or  concealment,  relative 
to  the  passing  of  the  said  Act :  it  also  denied  that  through- 
out the  whole  of  the  proceedings  the  indenture  of  the  18th 
of  February,  1884,  was  studiously  or  intentionally  concealed  ' 
or  withheld  from  the  House  of  Commons  or  the  House  of 
Lords  ;  and  stated  that  it  was  perfectly  notorious  to  the  pub- 
lic, and  to  all  persons  disposed  to  become  shareholders  of  the 
company,  and  to  the  members  of  the  respective  committees 
of  the  two  Houses  of  Parliament,  that  the  said  agreement 
was  for  a  demise  of  the  mines,  &c.,  the  property  of  Lord 
Audley,  to  the  said  company  for  the  term  of  61  years,  at  the 
price  or  consideration  of  165,000Z.  and  a  yearly  rent  of  60/., 
and  was  not  an  agreement  for  the  purchase  of  the  inheritance  ; 
and  that  the  reason  of  said  mines  not  having  been  partic- 
ularly mentioned  in  said  Act  was  to  enable  the  said 
*  621    *  company,  if  they  should  so  think  fit,  to  undertake  the 
working  of  any  mines  or  quarries  wherever  situate  in 
Ireland,  of  which  they  might  become  possessed ;  and  it  was 
therefore  wholly  unnecessary  to  introduce  particular  recitals 
or  enactments  in  reference  to  Lord  Audley 's  mines,  inasmuch 
as  the  same  were  intended  to  be  and  were  included  in  more 
general  recitals  and  enactments;   and  in  corroboration   of 
those  statements,  the  answer  referred  to  the  opposition  given 
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to  the  passing  of  the  said  Act  by  the  creditors  of  Lord  Audley, 
during  which  opposition  all  circumstances  connected  with  the 
said  estates  and  mines  must  have  been  fully  opened  and  shown 
to  the  House  of  Lords. 

The  answer  also  stated  that  the  appellant  was  on  the  3d 
of  March,  1836,  elected  a  director  of  the  said  company,  in  the 
place  ot  E.  S.  Ruthven,  who  had  resigned :  that  appellant^ 
not  being  an  original  subscriber,  but  having  purchased  shares 
in  the  company  with  the  yiew  to  make  profit  thereof,  and  being 
then  the  holder  of  252  shares  with  the  view  of  jobbing  in  the 
affairs  of  the  company,  and  having  been  constantly  engaged 
in  the  concerns  of  the  company  previous  to  the  said  election 
for  a  director,  circulated  an  advertisement  to  the  shareholders, 
dated  the  20th  of  February,  1836,  in  the  words  following : 
"  To  the  proprietors  of  shares  of  the  capital  stock  in  the 
*  West  Cork  Mining  Company.'  —  London.     Ladies  and  gen- 
tlemen, a  vacancy  having  occurred  in  the  direction  of  this 
company  by  the  resignation  of  E.  S.  Ruthven,  Esq.,  M.P.,  I 
beg  to  announce  to  you  my  intention  of  becoming  a  candidate 
for  the  appointment.    Since  the  commencement  of  the  com- 
pany I  have  taken  a  great  deal  of  interest  in  its  affairs,  and 
consequently  am  acquainted  with  its  merits.    I  have  suffi- 
cient leisure  to  enable  me  to  continue  my  attention, 
and  I  pledge  myself  at  all  times  to  *  render  my  best    *  622 
efforts  available  for  its  prosperity  and  success : "  and 
that  on  or  about  the  said  8d  of  March,  at  a  general  meeting 
of  the  shareholders  of  the  company,  the '  appellant^  on  the 
occasion  of  some  observations  being  made  by  a  Mr.  Richards, 
who  claimed  to  be  a  creditor  of  Lord  Audley,  represented 
himself  to  have  made  the  fullest  inquiries  into  the  affairs  of 
the  company,  and  to  have  been  well  acquainted  with  its 
merits,  and  that  he  and  his  partners  had  embarked  20,000/. 
therein,  and  were  prepared  to  embark  an  equal  sum  in  addi- 
tion ;  and  the  appellant  on  that  and  on  other  occasions  stated, 
that  if  any  shareholders  were  dissatisfied  with  the  under- 
taking he  would  take  off  their  shares,  or  to  the  like  effect ; 
and  at  said  meeting  he  produced  and  read  a  letter  received 
from  said  mines  from  George  Gandell,  in  February,  1836, 
giving  a  report  in  reference  to  the  value  and  extent  of  one  of 
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the  slate  quarries  on  said  estate,  and  making  a  return  or  esti- 
mate of  the  funds  necessary  to  be  expended  for  the  opening 
of  the  said  quarry ;  and  he  expatiated  largely  to  the  share- 
holders on  the  subject,  and  on  the  great  value  of  such  slate 
quarry,  and  the  necessity  of  making  such  outlay  as  suggested 
in  said  letter;  and  on  the  breaking  up  of  the  meeting  he 
stated  that  he  would  advance  10,0002.  towards  the  additional 
capital  of  the  company :  that  the  appellant,  on  being  elected 
a  director  of  the  company,  offered  to  J.  Pike  to  assist  him  in 
managing  the  affairs  of  the  company,  and  especially  in  obtain- 
ing the  new  capital  proposed  to  be  raised ;  to  which  proposi- 
tion J.  Pike  willingly  assented,  and  was  desirous  to  have  the 
appellant's  assistance,  and  particularly  such  new  capital, 
which  was  a  measure  very  essential  to  the  welfare  of  the 
company,   and  which   the   appellant  promised  to  assist  in 

raising  at  par ;  but  instead  of  which,  he  subsequently, 
*  623    *  with  a  view  to  benefit  himself  and  Timins,  proposed 

that  the  shares  in  the  new  capital  should  be  issued  to 
the  holders  of  shares  in  the  old  capital,  in  the  following  man- 
ner, viz. :  ^^  that  each  holder  of  three  old  shares  should  be 
allowed  to  take  one  of  the  shares  in  the  said  new  capital,  and 
so  on  in  proportion  for  every  three  shares  held  by  such  share- 
holder of  all  old  shares  held  by  him,  at  a  discount  of  251.  on 
each  share  in  the  new  capital ; "  which,  if  assented  to,  would 
have  reduced  the  additional  capital  authorized  by  Act  of 
Parliament  from  65,0002.  to  27,5002.,  the  greater  portion  of 
which  amount  would  have  gone  into  the  pockets  of  the  ap- 
pellant and  of  Timins,  and  a  few  others  of  the  larger  share* 
holders :  that  J.  Pike,  perceiving  the  fraudulent  object  sought 
to  be  effected  by  the  appellant,  resisted  such  unconscientious 
scheme,  and  thereupon  informed  the  appellant,  that  as  Jacob 
was  about  to  resign  his  directorship,  he  would  introduce  a 
person  as  director  who  had  the  means,  and  was  willing  to 
subscribe  for  himself  and  friends  for  a  considerable  portion  of 
the  new  capital :  that  upon  the  appellant  finding  that  it  was 
intended  to  propose  Angelo  Solari  as  such  new  director,  he 
stated  that  he  would  not  sit  at  the  board  with  Solari ;  but 
subsequently,  Solari  having  been  appointed  a  temporary  direc- 
tor under  the  company's  Act,  the  appellant  attended  and 
[518] 


YIGEBS  V.  PIKE.  *  623 

joined  in  the  confirmation  of  that  appointment :  that  the  ap- 
pellant having  been  frustrated  in  his  said  scheme  for  enrich- 
ing himself  and  his  friends  at  the  expense  of  the  company, 
and  having  for  some  time  effectually  endeavoured  to  embar- 
rass the  respondent  J.  Pike  in  his  exertions  to  promote  the 
undertaking  and  the  interests  of  the  company,  but  not  being 
seconded  in  such  his  plans  and  schemes  by  the  other 
directors,  did,  on  the  14th  of  October,  1836,  *  resign  *  624 
his  situation  as  a  director,  and  from  thenceforth  be- 
came the  inveterate  enemy  of  this  respondent  J.  Pike,  and 
used  all  his  energies  to  injure  him  in  the  estimation  of  his 
friends. 

The  answer  also  stated  that  Lord  Audley  never  sold  or 
converted  into  money  a  single  share  of  the  1100  shares  which 
were  allotted  to  him  in  the  company,  although  it  appeared 
from  the  cross-bill  that,  in  some  time  after  the  formation  of 
the  company,  his  lordship  could  at  one  time  have  realized  by 
the  sale  of  his  shares  the  sum  of  55,0002. ;  and  that  after  the 
said  several  shares,  amountmg  in  all  to  700  shares,  had  been 
so  transferred  by  his  lordship  to  the  directors,  to  this  respon- 
dent J.  Pike,  and  to  T.  Pike  respectively  as  aforesaid,  his 
lordship  could  readily  have  sold  the  remaining  400  shares 
for  20,000Z. 

The  answer  also  stated  that,  after  having  been  greatly  har- 
assed and  annoyed  by  the  continued,  perverse,  wanton,  and 
vexatious  litigation  carried  on  against  this  respondent  J. 
Pike,  by  the  proceedings  in  the  Court  of  Chancery  in  Eng- 
land (all  which  he  admitted  to  have  been  as  stated  in  the 
cross-bill),  he,  in  the  month  of  March,  1836,  fully  answered 
the  said  original,  amended,  and  supplemental  bills,  although 
the  appellant,  in  his  said  cross-bill,  suppressed  that  fact. 
And  the  answer  denied  all  the  allegations  in  the  cross-bill  of 
collusion  between  the  respondent  J.  Pike  and  Elkington,  in 
respect  of  his  being  made  sole  defendant  to  the  original  bill 
and  his  answer  thereto :  and  it  restated  at  great  length  the 
case  made  by  the  original  bill^  traversing  every  allegation  in 
the  cross-bill  which  conflicted  therewith,  and  in  all  instances 
negativing  all  fraud,  wilful  misrepresentation,  or  conceal- 
ment, on  the  part  of  both  respondents  or  either  of  them. 
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*&25       *Both  causes  being  at  hsue,  numerons  witnesses 
were  examined  by  both  parties,  and  the  reports  and 
other  documents  referred  to  in  the  pleadings  were  put  in 
evidence  (a). 

Both  causes  were  beard  by  the  Lord  Chancellor,  on  the 
10th  of  December,  1838,  and  several  following  days ;  and  by 
his  Lordship's  decree,  dated  the  14th  of  January,  1839,  it 
was  ordered  in  the  original  cause  that  it  be  referred  to  the 
Master  to  take  an  account  of  the  sum  due  to  the  respondent 
Pike,  the  plaintiff  in  the  said  original  cause,  as  executor  of 
the  late  Lord  Audley,  on  account  of  the  purchase-money  of 
the  lease  executed  by  the  said  late  Lord  Audley  to  the  re- 
spondent Pike ;  and  also  to  take  an  account  of  the  rent  of 
501.  per  annum,  reserved  by  the  said  lease ;  and  it  was  de- 
clared that  the  members  of  **  The  West  Cork  Mining  Com- 
pany "  were  bound  to  pay  to  the  respondent  Pike,  as  such 
executor,  the  balance,  if  any,  which  should  be  found  due  on 
the  taking  of  said  account :  and  it  was  further  ordered,  that 
in  taking  the  said  account,  ^'  The  West  Cork  Mining  Com- 
pany "  should  be  allowed  credit  for  the  several  sums  paid,  as 
in  the  original  bill  stated,  to  the  said  late  Lord  Audley :  and 
it  was  declared  that  the  respondent  Pike  was  entitled  to 
interest,  according  to  the  course  of  the  Court,  upon  the  bal- 
ance of  the  purchase-money  which  should  be  found  by 
*  626  the  Master  to  be  due,  from  the  time  or  *  respective 
times  when  the  same  ought  to  have  been  paid  ;  and  it 
was  ordered  that  the  Master  should  ascertain  such  time  or 
respective  times ;  and  that  in  taking  the  said  several  accounts, 
all  just  allowances  and  proper  credits  be  given :  and  it  was 
thereby  further  ordered,  adjudged,  and  decreed,  that  the  sum 


(a)  By  the  order  of  the  20th  of  Koyember,  1837,  before  mentioned, 
made  by  the  Master  of  the  Rolls  in  Ireland,  by  consent,  and  by  which  the 
appellant  was  let  in  as  defendant  to  the  original  cause,  in  place  of  EDdng- 
ton,  it  had  been  ordered  that  the  depositions  that  had  been  then  taken 
in  that  cause  be  read  at  the  hearing  of  the  cause  of  Yigers  v.  Pike.  The 
material  parts  of  the  vast  mass  of  evidence  in  all  the  causes  are  given  in 
the  report  by  Messrs.  Drury  &  Walsh  ;  wherefore,  and  in  consequence  of 
the  view  which  the  Lords  in  their  judgment  took  of  the  case  under  appeal, 
it  is  unnecessary  to  give  any  part  of  the  evidence  here. 
[520] 


VIOEBS  V.   PIKE.  *626 

which  should  be  so  found  due  to  the  respondent  Pike  be  and 
the  same  was  thereby  declared  to  be  a  specific  incumbrance 
on  the  said  company's  interest  in  the  said  lease,  &c. :  and  it 
was  further  ordered  and  decreed  that  the  appellant's  bill  in 
the  cross  cause  should  be  dismissed,  without  costs. 

The  appeal  was  against  that  decree,  and  also  against  the 
rejection  of  certain  evidence  which  the  appellant  conceived 
ought  to  have  been  admitted,  and  against  the  admission  of 
evidence  which  be  conceived  ought  to  have  been  rejected. 

Mr.  Knight  Bruee  and  Mr.  Wakefield  (^Mr.  W.  Rogers  was 
with  them),  for  the  appellant.  —  The  object  of  Pike's  suit 
was  to  obtain  payment  of  the  unpaid  residue  of  the  purchase- 
money,  by  way  of  specific  performance  of  the  agreement  of 
the  18th  of  February,  1834.  The  cross-bill  impeaches  that 
agreement,  and  the  whole  transaction  on  which  the  original 
bUl  was  founded,  as  concocted  in  fraud  between  Lord  Audley 
and  Pike.  The  cross  bill  was  dismissed,  but  without  costs. 
Lord  Plunket  entertaining  strong  suspicions  of  fraud,  but  not 
feeling  that  he  was  justified  in  acting  on  what  he  considered 
a  doubtful  case.  The  plaintiff  in  the  cross  cause,  represent- 
ing the  company,  complains  of  the  whole  decree  by  this  ap- 
peal, and  prays  that  it  may  be  reversed,  that  the  original  bill 
be  dismissed,  and  the  prayer  of  the  cross-bill  granted. 
*  The  appeal  therefore  extends  to  the  whole  decree,  *  627 
eveiy  paragraph  of  which  must  be  altered  if  the  appel- 
lant succeeds. 

The  embarrassments  under  which  Lord  Audley  laboured 
from  the  year  1818,  when  he  succeeded  to  those  estates  scat- 
tered over  the  southern  part  of  the  county  of  Cork,  com- 
pelled him  to  try  to  raise  money  on  the  security  of  the  estates ; 
and  Mr.  Griffith's  representations  of  the  mines  enabled  his 
lordship  to  obtain  several  small  loans,  with  which  he  charged 
the  lands  and  mines.  These  charges  and  subsequent  incum- 
brances are  still  subsisting,  although  they  were  not  disclosed 
to  the  West  Cork  Mining  Company ;  and  that  is  one  of  thd 
numerous  frauds  of  which  the  cross-bill  complained. 

The  testimony  of  Mr.  Griffith  to  the  value  of  the  mines 
was  not,  as  Pike  alleges,  unqualified :  at  the  conclusion  of 
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his  report  in  1819,  he  says:  "  On  the  Tvhole,  I  am  of  opinion 
that  the  several  mines  already  discovered  on  Lord  Audley^s 
estate  hold  out  a  fair  prospect  of  success,  if  worked  judi- 
ciously and  cautiously  in  the  commencement ;  and  should  they 
he  found  to  prove  well  in  depths  there  can  be  little  doubt  of 
their  ultimately  enriching  those  who  undertake  to  work 
them."  The  value  of  that  testimony  depended  on  the  fact 
of  the  mines  proving  well  in  depths  which  had  not  been  then 
ascertained.  Mr.  Griffith  did  not  in  that,  or  in  his  report  of 
1820,  make  any  estimate  of  the  value  of  the  mines.  He 
visited  them  again  in  1824  or  1825,  and  found  that  they  did 
not  prove  well  in  depth;  that,  on  the  contrary,  the  deeper 
they  were  worked  the  worse  they  were  found ;  so  that  he 
changed  his  opinion,  and  advised  the  working  of  them  to  be 
discontinued  as  profitless.      That   change   of   opinion   was 

known  to  Lord  Audley,  as  appears  from  the  report  of 
*  628   *  Adam  Murray  in  1833,  but  was  not  communicated 

by  his  lordship  in  his  negotiation  with  the  West  Cork 
Mining  Company.  That  concealment  is  another  part  of  the 
fraud  charged  by  the  cross-bill. 

Those  mines  were  inspected  in  1820  by  Mr.  John  Taylor, 
who  is  admitted  to  be  the  best  judge  living  of  mines  and 
mining  operations.  In  his  depositions  in  the  cause,  he  says, 
that  although  the  indications  of  ore  were  good  as  to  quality, 
they  were  not  at  all  favourable  to  the  capability  of  the  mines 
for  yielding  a  sufficient  quantity  of  ore  to  make  it  worth 
while  working  them.  He  accordingly  came  to  the  opinion 
that  the  mines  were  of  no  value ;  and  he  Portly  afterwards 
communicated  that  opinion  to  Lord  Audley.  The  conceal- 
ment of  that  opinion  by  his  lordship  during  the  negotiations 
of  1834  is  another  part  of  the  fraud  charged  against  him  and 
his  personal  representative  in  these  causes.  Mr.  Taylor's 
opinion  of  the  mines  was  sustained  by  the  result  of  the 
dealings  with  the  Commissioners  of  Public  Works,  and  with 
the  Irish  Mining  Company.  The  commissioners  advanced 
6000Z.  to  Lord  Audley  on  mortgage  of  the  estates  and  mines, 
in  consequence  of  the  favourable  report  of  Mr.  Frazer, 
founded  on  the  examination  of  Matthew  Luke,  a  person 
then  in  the  employment  of  Lord  Audley,  and  therefore  dis- 
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posed  to  enhance  the  value  of  his  lordship's  property.  The 
report  and  examination  were  improperly  admitted  as  evidence 
in  the  cause. 

The  Irish  Mining  Company,  rather  contrary  to  the  advice 
of  Mr.  Weaver,  their  engineer,  took  a  lease  for  31  years  of 
the  mines,  at  a  royalty  of  one-twelfth ;  and  after  expending 
about  20,000Z.,  including  8500Z.  paid  for  assignments  of  the 
mortgage  to  the  commissioners  and  of  other  charges,  aban- 
doned the  mines  as  not  worth  the  expense  of  work- 
ing, and  surrendered  the  *  lease  in  1832.  The  incimi-  *  629 
brances  on  the  estates  and  mines  at  that  time  exceeded 
40,000^  ;  a  sum  far  above  the  true  value  of  the  mines :  and 
yet  the  agreement  of  February,  1834,  between  Lord  Audley 
and  the  respondent  Pike,  contained  a  proviso  that  the  lease 
thereby  covenanted  to  be  granted  to  the  company  should  be 
subject  to  all  prior  incumbrances.  That  proviso  took  away 
all  value  from  the  lease,  and  was  a  fraud  on  the  company. 
It  was  not  in  Lord  Audley's  power  to  grant  a  valid  lease  of 
the  mines  without  the  consent  of  the  incumbrancers.  Is  it 
possible  for  these  respondents  to  obtain  specific  performance 
of  a  contract  for  payment  of  165,000/.  for  property  which  is 
subject  to  so  many  incumbrances  that  the  value  of  the  lease 
covenanted  to  be  granted,  if  sold,  would  not  be  adequate  to 
discharge  them?  The  decree  is  erroneous  in  directing  an 
account  against  the  company,  without  first  ordering  these 
incumbrances  to  be  discharged ;  and,  until  then,  these  re- 
spondents, even  if  the  contract  was  in  all  other  respects 
unobjectionable,  are  not  entitled  to  specific  performance. 

But  the  contract  was  entirely  founded  on  fraud,  and  is 
therefore  void.  The  prospectus  first  put  forth  by  Lord  Aud- 
ley and  Pike,  who  was  then  and  subsequently  his  agent,  was 
fi^e  and  fraudulent  in  every  paragraph,  framed  with  a  view 
to  defraud  the  company  which  might  be  formed  by  them. 
There  was  no  company  then  in  existence ;  it  was  all  fiction. 
It  was  a  direct  falsehood  that  the  lodes  were  rich ;  it  was 
equally  false  that  Mr.  Griffith  made  a  favourable  report  in 
1826 ;  he  made  no  report  that  year ;  and  the  opinion  he  gave 
to  the  Irish  Mining  Company,  unfavourable  to  the  working  of 
the  mines,  in  1825,  known  to  Lord  Audley,  was  suppressed. 
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It  was  most  false  that  ^^  the  maDganeae  was  ineodiausti- 

*  630   ble,"  and  that  ^^  the  quality  *  was  equal  to  the  best 

Cornish  manganese  ; "  for  there  was  no  manganese  in 
these  mines  ;  it  was  nothing  better  than  clay-iron,  or,  as  the 
country  people  called  it,  "  cockieron,"  the  dirt  of  iron.  The 
statement  about  the  exoellence  of  the  slates  was  equally  false. 
The  depositions  of  seyeral  of  the  witnesses  examined  in  the 
cause  show  that  the  falsehood  of  these  statements  was  well 
known  to  Lord  Audley.  The  reports  and  accounts  exhibited 
by  him  and  Pike,  and  the  directors,  who  were  their  creatures, 
were  gross  frauds  on  the  public.  The  property  was  in  a 
desperate  condition  at  that  time,  and  of  its  condition  Lord 
Audley  was  well  aware :  he  knew  that  the  working  of  the 
mines  proved  a  complete  failure,  brought  ruin  on  many,  and 
was  abandoned  by  all  who  had  attempted  to  work  them. 

The  answer  of  Pike  to  these  charges  is,  that  the  books  of 
the  company,  containing  all  the  accounts,  were,  without  any 
concealment,  open  to  all  the  directors,  and  that,  through  the 
directors,  the  company  had  the  means  of  informing  them- 
selves of  every  matter  relating  to  the  property.  But  it  is  not 
stated  or  pretended  that  the  shareholders  knew  of  the  unfa- 
vourable opinions  given  of  the  mines  by  Griffith,  Taylor,  and 
Weaver,  or  that  the  working  of  them  had  been  abandoned  by 
the  Irish  Mining  Company  with  enormous  loss.  The  books 
were  not  open  to  the  shareholders  at  large ;  and  what  was 
done  and  represented  by  the  directors,  who  for  the  first  two 
years  were  all  under  the  influence  of  Lord  Audley,  bribed 
and  corrupted  by  his  gifts  of  shares,  was  false  and  fraudulent. 
If  ever  a  case  of  fraud  had  been  made  out  against  a  party  by 
his  own  witnesses,  it  was  this  case :  not  only  misrepresents- 
tions  of  value,  but  fraudulent  suppressions,  were  clearly 

*  681    brought  home  to  Lord  Audley,  bringing  *  him  within 

the  well-known  case  of  Edwards  v.  MLeay^  (a)  in 
which  a  purchaser  was  released  by  Sir  W.  Grant  from  a 
contract  founded  on  the  misrepresentation  of  title  ;  and  that 
decision  was  affirmed  by  Lord  Eldon,  (A)  has  been  followed 
ever  since,  and  gives  the  law  to  transactions  of  this  nature. 

(a)  Coop.  808.  (6)  2  Swaost.  289. 
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All  the  cases  on  the  subject  have  been  brought  under  the 
notice  of  this  House;  in  the  late  case  of  Attwood  v.  JSmalL  (a) 
Lord  Audley,  from  the  moment  of  his  accession  to  these 
estates  in  1818,  was  making  experiments  on  the  mines  until 
he  granted  the  lease  to  the  Irish  Minmg  Company  in  1824. 
It  was  impossible  that  he  could  bd  ignorant  of  the  value  of 
the  mines.  That  company  promised  him  a  royalty  of  l-12th 
only ;  so  that  tiiey  ran  no  greater  risk  than  the  expense  of 
exploring  the  mines.  His  gittention  was  then  fixed  to  the 
nature,  extent,  and  value  of  them.  Pike's  knowledge  of  the 
mines  was  derived  from  Lord  Audley ;  and  with  a  complete 
knowledge  of  their  worthlessness,  both  signed  the  first  pro- 
spectus in  the  schedule  annexed  to  the  deed  of  February, 
1884.  Without  any  known  previous  dealings  between  them, 
they  acted  together  in  promulgating  that  prospectus  and 
inviting  subscribers  to  the  company,  which  they  then  formed 
of  their  own  creatures,  and  to  which  they  appointed  those 
unprincipled  directors  whose  names  appeared  in  that  pro- 
spectus, bribing  them  with  a  distribution  of  the  shares  that 
were  reserved  for  Lord  Audley,  J.  Pike  himself  being  the 
managing  director ;  Wameford,  Lord  Audley's  attorney,  an- 
other director ;  ElUs,  the  tutor  to  his  lordship's  children, 
another ;  Jacob,  a  partner  of  Pike  in  a  school  agency, 
another  ;  Moon,  a  bookseller,  *  another.  These  per-  *  632 
sons  never  subscribed  for  any  shares  ;  they  had  none 
at  the  passing  of  the  Act,  in  which  their  names  are  mentioned 
as  directors.  It  was  not  until  after  the  Act  passed  that  these 
shares  were  distributed  among  them.  Fraud  was  the  origin 
and  foundation  of  the  whole  transaction,  and  Lord  Audley 
and  his  representative,  the  movers  and  planners,  were  not 
entitled  to  any  benefit  from  it.  The  assertions  made  by  his 
lordship  at  different  times,  and  alleged  in  Pike's  bill,  that  a 
Captain  Williams  offered  50,000Z.  for  a  twenty  years'  lease  of 
the  mines,  and  that  the  Irish  Mining  Company  once  offered 
him  200,0002.  for  the  fee,  are  not  supported  by  a  particle  of 
evidence ;  on  the  contrary,  Mr.  Weaver,  that  company's 
engineer,  deposes  that  they  were  losing,  in  1829  and  1830, 

(a)  Ant€,  Vol.  VI.  232. 
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at  the  rate  of  7000Z.  a  year,  by  the  working  of  the  mines ; 
for  the  deeper  they  dug,  the  worse  was  the  ore.  Mr.  Adam 
Murray's  estimate  of  them  in  fee  at  20,000^.  was  much  above 
the  true  value. 

The  assignment  and  lease  of  the  29th  and  30th  of  August, 
1834,  were  not  an  execution  of  the  agreement  of  the  18th  of 
February,  1834,  supposing  that  agreement  not  fraudulent  and 
void,  and  were  not  binding  on  the  company ;  because,  in  the 
first  place,  they  were  not,  as  thc^fr  ought  to  be,  a  performance 
of  the  covenant  in  that  Agreement  to  grant  a  lease ;  (a)  and 
in  the  second  place,  they  were  not  in  compliance  with  the 
Act  of  Parliament  obtained  by  the  company  in  1834.  (6) 
The  4th  section  of  that  Act  prescribed  a  particular  mode  in 
which  purchases  should  be  made  and  leases  taken  for  the 
company ;  that  is,  by  three  at  least  of  the  directors.     But  this 

assignment  and  lease  were  not  so  taken,  but  were 
•  633    taken  by  Pike  alone.     Yet  it  is  on  the  *  assumption 

that  those  are  valid  instruments,  that  Lord  Plunket 
made  the  decree  ordering  the  company  to  account  with  Pike 
for  the  unpaid  residue  of  the  purchase-money.  The  agree- 
ment itself  was  never  produced  to  any  of  the  directors  or 
shareholders,  except  those  who  were  concerned  in  the  plot 
with  Lord  Audley  and  Pike ;  nor  was  it  produced  to  either 
House  of  Parliament  during  the  progress  of  the  company's 
bill.  There  is  a  false  recital  of  it  in  the  lease.  It  would  be 
a  question  for  the  consideration  of  this  House  whether  that 
lease,  independently  of  the  fraud,  was  valid  in  law  or  in 
equity :  the  habendum  is,  "  from  the  6th  of  February  which 
will  be  in  1855,  JFor  a  term  of  39  years  and  110  days  from 
thenceforth  ensuing : "  there  is  then  a  covenant  for  quiet 
enjoyment.  Lord  Audley  covenanting  with  Pike,  his  succes- 
sors and  assigns,  **  managing  directors  for  the  time  being  of 
the  West  Cork  Mining  Company,  that  he  and  they,  perform- 
ing and  keeping  all  the  covenants,  &c.,  shall  and  may  peace- 
ably and  quietly  have  and  enjoy  all  the  mines  and  premises 
for  39  years  and  110  days,  to  commence  from  1855,  without 

(a)  Mason  v.  Corder,  7  Taunt.  0. 
(ft)  4  &  6  Wm.  4,  c.  69. 
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any  lawful  hindrance  or  disturbance  of  or  by  Lord  Audley, 
or  any  other  person  lawfully  claiming  from  or  under  him :  " 
then  follows  a  covenant  for  further  assurance,  "save  and 
except  such  annuities,  and  prior  and  other  incumbrances 
affecting  the  same : "  all  exhibiting  a  strange  mixture  of 
knowledge  and  ignorance,  of  technical  and  untechnical  lan- 
guage, and  showing  that  the  transaction  was  conducted  and 
concluded  by  Lord  Audley  and  Pike ;  so  that  it  is  impossible 
for  any  judicial  mind  to  come  to  any  other  conclusion  from 
these  transactions  and  the  subsequent  management  of  the 
property,  than  that  a  deep  scheme  had  been  laid  by  both  of 
them  to  impose  on  the  public  ;  and  that  the  two  Pikes 
took  back  large  *  sums  out  of  the  165,0002.  from  his  *  634 
lordship,  for  their  co-operation.  All  this  was  evident 
from  the  entries  in  the  books,  and  from  the  depositions  of  the 
clerks  and  of  the  servants  in  the  employment  of  Lord  Alidley 
at  Salvador  House.  Meetings  of  the  company  were  fre-. 
quently  held  therct  and  then  those  fsdlacious  statements 
contained  in  the  reports  respecting  the  mines  were  laid 
before  the  shareholders,  who  went  away  satisfied  with  the 
representations  so  made.  Many  persons  of  property  and 
respectability,  including  the  appellant  himself,  were  deluded. 
But  delusions  cannot  last  always :  some  of  the  shareholders 
at  first  suspected  deception,  and  afterwards  they  discovered 
the  extensive  frauds  practised  on  them:  they  accordingly 
filed  a  bill  in  the  Court  of  Chancery  in  England  to  compel 
Lord  Audley,  and  Pike  and  his  codirectors,  to  refund  the 
purchase-money  paid  to  Lord  Audley  above  the  true  value  of 
the  mines,  and  to  restrain  them  from  dealing  with  the  prop- 
erty of  the  company,  or  pledging  the  company  to  further 
payments.  Upon  an  affidavit  of  the  frauds  charged  by  that 
bill,  an  injunction  was  granted  according  to  its  prayer,  and 
was  afterwards  extended  on  a  supplemental  bill. 

In  that  stage  of  the  suit  instituted  in  England,  Lord  Audley 
died,  having  appointed  J.  Pike  his  executor,  who  thereupon 
filed  his  bill  in  the  Court  of  Chancery  in  Ireland,  first  against 
about  150  shareholders,  then  by  amendment  against  Charles 
Elkington  alone,  an  insolvent,  and  a  mere  tool  of  Pikers,  who 
first  made  him  a  shareholder  and  soon  afterwards  a  director, 
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for  the  purpose  of  making  him  a  nominal  defendant  on  behalf 
of  the  com^y,  iu  order  to  bind  the  company  by  a  decree  in 
that  cause.  The  institution  of  that  suit  with  the  various 
amendments  was,  as  Lord  Plunkbt  properly  described  it,  a 

trick  of  Pike's,  calculated  to  shut  out  the  fair  discus- 
*  635    sion  of  the  merits  of  the  case.    Mr.  Vigers  and  *  the 

other  shareholders,  plaintiffs  in  the  English  suit,  ob- 
tained an  injunction  to  restrain  Pike  and  Elkington  from  pro- 
ceeding to  a  decree  in  the  Irish  suit ;  but  the  benefit  of  that 
injunction  was  unfortunately  waived  by  a  consent  order  made 
by  the  Master  of  the  Rolls  in  Ireland,  by  which  Mr.  Vigers, 
who  had  been  then  elected  managing  director  of  the  ccHn- 
pany,  was  substituted  as  nominal  defendant  on  behalf  of  the 
company,  in  place  of  !Elkington.  Lord  Plunket,  in  giving 
his  judgment,  deplores  this  proceeding  as  most  unfortunate, 
and  imposing  on  him  the  determination  of  a  cause  which 
properly  belonged  to  the  Court  of  Chancery  in  England. 
Taking  all  these  circumstances  together,  the  appellant  sub- 
mits that  the  respondent's  bill  ought  to  have  been  dismissed 
with  costs,  and  that  a  decree  ought  to  have  been  made  in  the 
cross  cause  according  to  one  er  other  of  the  alternatives 
prayed  by  the  cross-bill.  The  contract  of  the  18th  of  Feb- 
ruary, 1834,  was  never  duly  executed  ;  it  rests  still  in  fieri : 
the  whole  scheme  was  stamped  with  fraud,  and  gave  the 
framers  no  right  to  enforce  it.  The  prayer  of  the  cross-bill  is, 
first,  for  a  reduction  of  the  purchase-money  to  a  sum  equal  to 
the  value  of  the  mines,  in  consequence  of  the  fraud  practised : 
but  as  that  relief  cannot  perhaps  be  granted,  then  the  prayer 
is  in  the  alternative ;  that  a  valid  lease  may  be  granted  by  the 
respondents  to  the  company  free  from  prior  incumbrances: 
and  if  that  cannot  be  done  for  want  of  title  in  them,  then 
that  the  whole  contract  may  be  set  aside  for  fraud,  and  that 
the  instalments  of  the  purchase-money  paid  by  the  company 
may  be  repaid  out  of  Lord  Audley's  personal  assets ;  or,  if 
the  respondents  do  not  admit  assets,  then  out  of  his  lordship's 
real  estates.     There  is  also  a  prayer  for  general  relief ;  under 

which,  if  the  relief  specially  prayed  cannot  be  granted, 
*  636    a  decree  *  ought  to  be  made  according  to  the  case 

made  by  the  cross-bill,  and  proved  in  the  cause. 
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The  ordering  part  of  the  decree  is  wrong  in  declaring  that 
the  members  of  the  company  were  bound  to  pay  the  respon- 
dent the  balance  which  should  be  found  due  on  taking  the 
accounts.  It  is  contrary  to  the  true  construction  of  the  com- 
pany's two  Acts  (the  4  &  6  Will.  4,  c.  69,  and  1  Vict.  c.  88; 
to  hold  the  members  individually  liable ;  and  accordingly,  in 
Harrison  v.  Timins^  (a)  it  was  held  that  the  Court  of  Excheq- 
uer had  no  power  to  order  execution  to  issue  on  a  judgment 
recovered  in  an  action  against  one  of  the  directors  of  this 
company.  The  decree  is  also  wrong  in  declaring  the  respon- 
dent entitled  to  interest  on  the  balance  of  the  purchase- 
money,  as  the  time  for  payment  had  not  arrived. 

The  appellant  further  complains  that  evidence  which  ought 
to  have  been  rejected  was  received  in  the  Court  below ;  and 
that  evidence  which  was  offered  on  behalf  of  the  company 
was  improperly  rejected.  The  evidence  improperly  received 
was  the  examination  of  Luke,  contained  in  Mr.  Frazer's  re- 
port. Frazer  was  dead  when  the  causes  were  at  issue,  and 
therefore  no  objection  was  made  to  the  admission  of  his  re- 
port. But  there  was  no  proof  that  Luke  was  not  still  living ; 
and  yet  his  examination,  taken  while  he  was  in  the  employ- 
ment and  under  the  influence  of  Lord  Audley,  was  received 
in  support  of  the  claim  of  his  lordship's  representative.  On 
the  other  hand,  the  depositions  of  Mr.  Foster  and  of  Mr. 
Browne,  witnesses  for  the  company,  were  objected  to  at  the 
hearing,  and  rejected  on  the  ground  that  they  were  share- 
holders, and  therefore  interested,  although  the  respon- 
dent, by  cross-examining  them  on  the  merits,  *  know-  *  637 
ing  they  were  shareholders,  must  be  taken  to  have 
waived  all  objection  to  them:  The  Corporation  of  Sutton 
Coldfield  V-  Wilson^  (6)  Scott  v.  Fenwick^  (c)  Moorhouse  v. 
De  Passou^  ((i)  Murray  v.  ShadwelU  («)  JEllis  v.  Deane.  (^) 
All  these  cases  are  consistent  on  this  point,  that,  at  law  or  in 
equity,  if  a  paity  knows  that  a  witness  for  his  adversary  is 
interested  in  the  subject  of  the  suit,  and  notwithstanding 
cross-examines  him  on  the  merits,  he  is  held  to  have  waived 

(a)  4  M.  &  W.  510.  (b)  1  Vem.  254. 

(c)  Gwill.  1250.  (d)  10  Ves.  483;  Coop.  300. 

(e)  2  V.  &  B.  401.  (jg)  3  MoUoy,  48. 
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the  objection  on  the  ground  of  interest,  and  is  precluded  from 
objecting  to  his  evidence  at  the  hearing.  Besides,  it  may 
happen  that,  though  the  witnesses  were  shareholders,  they 
may  have  sold  out,  or  their  interest  in  the  mines  is  extin- 
guished by  the  prior  incumbrances.  There  are  cases  in  which 
this  House  held  the  evidence  of  shareholders  to  be  admissible 
for  their  partnership :  Syme  v.  Browne,  (a) 

Mr.  Pemberton  and  Mr.  Jacobs  for  the  respondents.  —  The 
objection  to  Foster's  evidence,  on  the  ground  of  interest,  was 
not  waived  by  the  cross-examination :  HarrUon  v.  C<mrtavd.(1>) 
There  must  be  some  mistake  in  the  case  of  Ellis  v.  Deane  ;  {e) 
it  appears  to  be  reported  ex  relatione^  and  there  are  some  doc- 
trines in  it  which  could  not  have  fallen  from  Sir  A.  Hart  ;  as  the 
same  objection  to  evidence  had  been  frequently  taken  before 
him,  and  allowed,  when  he  was  Vice-chancellor.  In  equity,  the 
witness's  answers  cannot  be  known  to  a  party  before  or  dur- 
ing cross-examination.  The  interrogatories  must  be  put ;  and 
whether  he  is  interested  or  not  cannot  be  ascertained 
*  638  until  after  publication  has  passed.  The  first  *  oppor- 
tunity a  party  has  to  object  to  the  depositions  of  an 
objectionable  witness,  is  at  the  hearing ;  and  there  Foster's 
evidence  was  objected  to,  and  was  properly  rejected. 

The  main  question  on  the  merits  in  this  case  is,  whether 
Lord  Audley  was  guilty  of  fraud  in  his  contract  with  the 
West  Cork  Mining  Company.  It  is  imputed  to  him  that  he 
wilfully  misrepresented  the  quantity  and  quality  of  the  mines, 
particularly  the  copper  ore,  the  slates,  and  manganese.  Now, 
could  Lord  Audley  entertain  any  other  opinion  of  the  mines 
than  what  he  represented  ?  In  1819,  soon  after  succeeding 
to  these  estates,  he  employed  Mr.  Griffith,  an  engineer  and 
geologist,  of  unquestionable  reputation  and  practical  knowl- 
edge of  mines  and  minerals,  to  analyze  the  ores  found  on  the 
estates,  and  afterwards  to  examine  the  mines  generally :  that 
gentleman  accordingly  analyzed,  examined,  and  reported  more 
than  once.    The  reports  by  him,  and  by  several  other  scien- 

(a)  3  CI.  &  Fin.  412.  (&)  1  Boss.  &  M.  42S. 

(c)  3  MoUoy,  48. 
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tific  and  practical  persons,  upon  the  nature,  extent,  and  value 
of  these  mines,  are  printed  among  the  large  pile  of  documents 
laid  before  the  House  in  this  cause ;  and  it  was  from  them 
Lord  Audley  had  his  knowledge  and  made  his  representations 
of  the  value  of  his  property.  Those  gentlemen  were  not  all 
employed  by  his  lordship,  and  none  had  any  motive  to  exag- 
gerate the  capability  of  the  mines :  some  were  employed  by 
the  Commissioners  for  Public  Works,  some  by  the  Irish  Min- 
ing Company.  Whether  their  reports  were  true  or  false, 
whether  the  mines  were  as  valuable  as.the  reports  represented, 
is  not  material ;  either  way  they  serve  to  show  what  must 
have  been  Lord  Audley's  opinion  of  the  mines  which,  was  at 
one  time  so  high  that  he  asked  500,000Z.  of  the  Irish 
Mining  Company.  That  company  being  anxious  *  to  *  639 
have  the  mines,  but  at  a  depreciated  value,  deputed  Mr. 
Weaver  to  examine  them  for  that  purpose.  Upon  his  report 
the  company  agreed  to  give  Lord  Audley  a  clear  royalty  of 
one-twelfth  of  the  produce  of  the  working.  That  the  com- 
pany was  well  satisfied  with  the  mines  is  evident  from  the 
half-yearly  reports  made  by  them  from  1824  to  1829.  Lord 
Audley  was  not  so  well  satisfied  with  their  slow  and  inefficient 
mode  of  working ;  they  did  not  employ  sufficient  capital,  nor 
did  they  open  more  than  one  or  two  mines  ;  but  so  convinced 
was  his  lordship  of  their  richness,  that  he  offered  40,0002.  for 
a  surrender  of  the  company's  lease.  That  negotiation  was 
broken  off  by  the  company ;  and  when  they  afterwards  agreed 
to  the  surrender,  apparently  without  consideration,  they  had 
then  taken  more  than  40,000Z«  worth  of  ore  out  of  the 
mines. 

The  appellant,  in  his  cross-bill  on  behalf  of  the  West  Cork 
Mining  Company,  does  not  complain  that  the  company  was 
deceivjed  by  Lord  Audley's  representations.  The  state  of  the 
record  and  the  evidence  for  the  company  are  inconsistent  with 
the  relief  prayed.  Whatever  title  shareholders  in  the  com- 
pany may  have  to  relief  against  the  persons  who  deluded 
them,  the  company  certainly  has  no  such  title  on  this  record. 
Pike,  the  plaintiff  in  the  original  bill,  suing  the  company  as 
executor  of  Lord  Audley,  is  a  defendant  to  that  bill  as  a 
partner  in  the  company,  as  much  as  any  other  menber  of  the 
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company.  So  again,  in  the  cross-bill,  Pike  as  one  of  the  com- 
pany is  plaintiff  against  himself  in  his  character  of  executor 
of  Lord  Audley.  Vigers  does  not  sue  by  the  cross-bill  as  an 
individual  shareholder  complaining  of  being  inveigled  into 
the  purchase  of  shares ;  but  he  represents  the  company, 

*  640    every  member  of  which  is  a  coplaintiff,*  even  those  mem- 

bers who  are  therein  charged  to  have  been  concerned 
with  Lord  Audley  in  the  alleged  frauds  on  the  company.  The 
real  defendant  to  the  cross-bill  is  the  present  Lord  Audley, 
who  has  taken  out  probate  of  his  father's  will  and  is  his  per- 
sonal representative,  and  he  may  now  repudiate  Pike  alto- 
gether. But  Pike,  who  was  the  agent  of  the  company,  and 
who  represented  the  company  in  the  contract  with  Lord 
Audley,  is  now  charged  by  the  company's  bill  with  being  in 
collusion  with  Lord  Audley  to  deceive  himself.  It  is  not 
alleged  that  Pike  was  deceived  by  Lord  Audley.  All  the 
directors  as  well  as  Pike  were  parties  to  the  alleged  fraud : 
they  represented  the  company ;  they  were  themselves  the 
company.  The  fraud,  in  this  state  of  the  record,  was  prac- 
tised by  the  company  itself,  if  practised  at  all.  Who  then 
can  complain  of  the  fraud  ?  Not  the  company,  but  the  inno- 
cent shareholders,  who  certainly  might  file  a  bill  against  the 
directors.  Htchens  v.  Congreve.  (a)  All  the  allegations  of 
fraud  in  the  cross- bill  are  against  Pike,  the  agent  of  the  com- 
pany ;  and  the  more  the  company  blacken  Pike,  the  more  they 
disentitle  themselves  to  relief. 

But  if  the  frame  of  the  cross-bill  shall  be  sustained,  what 
is  to  be  done  with  the  prayer,  which  was  no  better  under- 
stood by  the  counsel  in  Ireland  than  it  is  here  ?  First,  can 
this  House  or  the  Court  below  reduce  the  purchase-money,  so 
far  setting  aside  the  agreement,  and  yet  order  the  leases  to  be 
confirmed,  or  a  new  lease  to  be  granted  ?  Can  the  agreement 
be  maintained  in  part,  and  annulled  in  part  ?  Or  can  the 
whole  transaction  be  set  aside  after  the  company  has,  all  this 
time,  not  only  retained  possession  of  the  mines,  but  continued 

working  them  to  exhaustion  ?     Let  it  be  remembered 

*  641    that  the  respondent's  suit  is  not  for  *  specific  perform- 

(a)  4  Buss.  662. 
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ance,  but  for  the  recovery  of  the  purchase-money,  upon  an 
agreement  executed;  and  he  might  have  proceeded  to  re- 
cover it  by  action  at  law,  were  it  not  that  accounts  are  to  be 
taken  and  a  lien  enforced  for  the  balance  that  may  be  found 
due ;  which  can  be  done  only  in  a  Court  of  Equity. 

The  case  attempted  to  be  made  against  Pike  is,  that  he  was 
the  agent  of  Lord  Audley  at  the  time  of  the  negotiation  for 
the  lease.     That  case  has  completely  failed:   he  distinctly 
denies  in  his  answer  that  he  was  such  agent,  and  his  denial 
is  borne  out  by  the  evidence  of  Thomas  Pike  and  of  Four- 
drinier,  the  secretary  of  the   company.     The  great  object 
Pike  had,  and  the  stimulus  to  his  exertions  to  form  the  com- 
pany, were  the  large  patronage  and  salary  he  was  securing  to 
himself  as  managing  director  of  the  company.     These  mo- 
tives are  adequate  to  explain  his  whole  conduct  in  these 
transactions.     Why  should  he  agree  to  give  more  for  the 
mines  than  he  conceived  them  to  be  worth  ?    His  opinion  of 
their  value,  like  Lord  Audley's,  was  derived  from  the  reports 
previously  made,  which  justified  every  paragraph  in  the  pro- 
spectus.    The  great  use  and  intent  of  a  prospectus  is  to  put 
persons  on  inquiry.     Scott  v.  Hanson,  (a)     The  gentlemen 
who  made  the  reports  were  named  in  the  prospectus ;  they 
were  not  obscure  persons,  but  well  known ;  and  the  share- 
holders might  have  easily  applied  to  them  to  know  whether 
the  statements  in  the  prospectus  were  true  or  not.     There 
was  one  en*or ;  namely,  that  Mr.  Griffith  made  a  report  in 
1826,  whereas  he  made  no  report  since  1821.     The  question 
is  not  whether  these  statements  were  true  or  not,  or  whether 
the  mines  were  worth  165,000Z.  or  less ;  but  whether  Lord 
Audley  was  of  opinion  that  they  were  worth  that  sum. 
A  *  lease  for  sixty-one  years  of  mines  is  equal  to  the    *  642 
purchase  of  the   fee-simple.     No  complaint  is  here 
made  by  innocent  shareholders  that  they  were  deceived  by 
the  prospectus  ;  the  complaint  is  made  by  the  company  who 
issued  that  prospectus  and  several  others  not  materially  dif- 
ferent..   Can  the  company  be  heard  to  complain  that  they 
were  imposed  upon  by  the  agreement  of  February,  1834, 

(a)  1  Sim.  U. 
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when  for  three  years,  while  they  worked  the  mines,  they 
never  complained  of  the  mines  as  worthless,  or  of  the  con- 
sideration as  exorbitant,  but  took  every  opportunity  of  extol- 
ling their  bargain,  until  a  quarrel  arose  between  Pike  and  the 
appellant  respecting  the  mode  of  raising  the  additional  capi- 
tal of  55,000Z.  The  appellant,  even  after  filing  his  bill  in 
the  English  Court  of  Chancery,  swears  in  his  affidavit  for  the 
injunction  that  the  mines  could  be  worked  to  a  profit  if  proper 
persons  were  appointed  directors.  He  then  wanted  to  put 
Pike  out  of  the  direction,  and  get  himself  elected.  There 
is  no  reason  even  at  this  day  to  suppose  that  the  mines  are 
not  well  worth  the  sum  agreed  to  be  paid.  They  were  not 
better  worked  by  the  West  Cork  than  by  the  Irish  Mining 
Company;  and  no  inference  of  value  is  to  be  drawn  from 
the  circumstance  that  neither  company  obtained  profit  from 
them. 

A  great  deal  of  the  argument  for  the  appellant  was  levelled 
against  the  proviso  in  the  agreement  that  the  lease  should  be 
subject  to  all  prior  incumbrances.  The  purchasers  have  not 
been  affected  by  that  proviso ;  they  have  not  been  yet  dis- 
turbed in  their  possession  by  the  incumbrancers.  The  only 
object  of  inserting  that  proviso  was  that  the  existence  of  the 
incumbrances  should  not  be  made  an  objection  to  the  title  to 
lease.  It  was  never  intended  that  the  company  should 
*  643  pay  the  incumbrances :  Lord  Audley  was  to  *  do  that ; 
and  that  he  did,  by  applying  the  money,  as  he  received 
it  from  the  company,  in  redeeming  the  incumbrances.  By 
the  word  ^^  leases  "  was  meant  the  charges  in  the  lease  before 
gi*anted  to  the  Mining  Company  of  Ireland. 

The  direction  complained  of  in  the  ordering  part  of  the 
decree  does  not  make  the  shareholders  or  the  company  per^ 
sonally  liable  for  the  balance  of  the  purchase-money ;  it  means 
no  more  than  that  the  company  shall  be  liable ;  and  so  far 
the  direction  is  proper,  though  it  gives  the  respondent  no 
better  remedy  against  the  company  than  if  it  was  a  cor- 
poration. The  decree,  however,  gives  the  vendor  a  lien  on 
the  company's  lease  for  the  residue  of  the  purchase-money. 
No  case  has  been  made  for  reversing  or  altering  any  part 
of  it. 
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Mr,  Knight  Bruce  replied. 

February  22,  1842. 

LOBD  OoTTENHAM.  —  Important  as  it  is  in  all  cases  dis- 
tinctly to  understand  and  steadily  to  keep  in  mind  the  rela- 
tive situation  of  the  litigant  parties  and  the  question  really 
in  issue  between  them  upon  the  pleadings,  there  are  but  few 
in  which  this  is  so  essentially  necessary  as  in  the  present.  If 
this  had  been  done  in  the  progress  of  the  proceedings,  much 
of  the  evidence  might  have  been  spared  as  inapplicable,  and 
therefore  useless ;  and  a  large  proportion  of  the  mass  of  pa- 
pers with  which  the  causes  have  been  incumbered  (a)  might, 
with  great  saving  of  expense  to  the  parties,  and  of  useless 
labour  to  this  House,  have  been  omitted.  Such  would  have 
been  the  result  of  a  due  attention  to  the  matters  to  be 
found  in  the  pleadings.  But  the  evil  *  lies  still  deeper ;  *  644 
for  the  pleadings  themselves  contain  many  matters 
which  cannot  properly  be  put  in  issue  between  the  parties 
litigant ;  and  throughout  the  pleadings  and  the  subsequent 
proceedings  many  traces  appear  of  an  unfortunate  forgetful- 
ness  of  the  position  in  which  the  parties  stand  with  relation 
to  each  other,  and  consequently  of  their  respective  rights  and 
liabilities. 

In  the  original  suit  of  Pike  v.  Viger9^  the  plaintiff,  assert- 
ing a  claim  against  the  West  Cork  Mining  Company,  and 
stating  a  clause  in  the  Act  of  the  4th  and  6th  of  Will.  4, 
c.  69  (a  local  and  personal  Act),  which  provides  that  any 
suits  against  the  company  may  be  brought  against  the  man- 
aging director  or  any  director  of  the  company,  stated  the 
case  as  against  the  company,  and  prayed  relief  accordingly. 
But  as  the  bill  was  first  filed,  it  not  only  made  the  managing 
director  a  defendant,  but  many  other  members  of  the  com- 
pany. This,  however,  was  altered  by  amendment,  and  Wil- 
liam Revell  Vigers,  the  managing  director,  remained  the  only 
defendant,  and  is  now  the  only  appellant,  as  managing  direc- 
tor for  and  on  behalf  of  the  company. 

(a)  The  printed  papers  for  the  appellant  made  908  folio  pages  ;  those 
for  the  respondents  made  131. 
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The  cross-bill  was  filed  by  William  Revell  Vigers,  described 
therein  as  the  managing  director  of  "  The  West  Cork  Mining 
Company,"  as  a  nominal  plaintiff  for  and  on  behalf  of  the 
company.  It  is  clear,  therefore,  that  in  administering  equities 
in  those  suits,  the  rights  and  liabilities  and  position  of  the 
company  are  alone  to  be  considered. 

The  Act  which  authorized  the  company  to  sue  and  made  it 
liable  to  be  sued  in  the  name  of  its  managing  director,  had 
the  effect  only  of  removing  the  difficulty  in  litigation  arising 
from  the  number  of  the  members  of  the  company ;  and  this 
for  the  purpose  of  facilitating  the  administration  of 
*  645  justice  between  the  company  and  *  others.  But  the  jus- 
tice so  to  be  administered  was  not  affected  by  the 
Act :  the  rights  and  liabilities  of  the  company  remained  the 
same ;  and  whatever  equities  exist  for  or  against  the  com- 
pany must  have  the  same  effect  in  these  suits  as  they  would 
have  in  suits  constituted  in  the  ordinaiy  manner.  Whatever, 
therefore,  would  have  afforded  an  answer  to  a  suit  instituted 
by  the  company  against  Pike  as  representative  of  Lord  Aud- 
ley,  will  afford  an  answer  to  the  cross-bill  in  this  case.  The 
question  is  not  whether  individuals  who  purchased  shares  in 
the  company,  and  so  became  members  of  it,  may  or  may  not 
have  had  ground  for  complaint  (as  to  which  it  would  be  out 
of  place  to  express  any  opinion)  ;  but  whether  the  facts  al- 
leged and  proved  entitle  the  company  as  such  to  any  part  of 
the  relief  prayed. 

In  equity,  there  There  is  also  another  consideration  essential 
ttnctiS^'^bSwwn  ^^  comiug  to  a  correct  conclusion ;  and  that  is, 
to?^ut  a*SS?for  the  marked  distinction  made  by  the  Courts  of 
Moeofa^n^Mt'  f^quity  between  what  is  necessary  to  resist  a 

andasultfoandea         ..    j*        .-i  •£  _i»  i?  a^       a 

on  a  contract  ex-  suit  tor  the  specmc  performance  of  a  contract, 

ecuted.^  -       .         ,  . 

and  what  is  necessary  to  support  a  smt  to  set 
aside  a  deed  executed  and  an  arrangement  completed,  and 
consequently  to  resist  a  suit  founded  upon  such  deed  and 
growing  out  of  such  arrangement.     When  the  Court  simply 

^  See  2  Kent,  4S7;  Seymour  v,  Delancey,  6  John.  Ch.  222  ;  Tyson  v. 
Watts,  1  Md.  Ch.  15;  Wilde  v.  Gibson,  1  H.  L.  Cas.  616,  617;  Mortlock 
V.  BuUer,  10  Ves.  (Am  ed.)  292  and  notes. 
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refuses  to  enforce  the  specific  performance  of  a  contract,  it 
leaves  the  party  to  his  remedy  at  law ;  but  if  it  were  to 
refuse  to  administer  equities  founded  upon  a  deed  executed, 
it  would  leave  the  party  applying  without  remedy,  and  his 
opponent  in  possession  of  that  for  which  what  was  sought  to 
be  obtained  was  reserved  as  an  equivalent.  Suppose  in  the 
present  case  that  the  plaintijff  Vigers,  though  representing 
the  company,  were  not  to  be  affected  by  the  conduct  of  the 
company,  but  were  to  obtain  a  decree  for  the  relief 
sought,  those  who  were  the  *  managers  of  the  com-  *  646 
pany,  and  as  such  are  represented  to  be  the  authors  of 
such  conduct,  and  who  in  the  cross-bill  are  charged  as  prin- 
cipals in  the  alleged  fraud,  would,  as  members  of  the  company, 
participate  in  the  benefit  of  such  decree :  and  again,  if  Vigers 
should  not  obtain  any  decree  in  his  suit,  but  the  representa- 
tive of  Lord  Audley  should  be  declared  entitled  to  relief  in 
his,  the  same  parties  would  participate  in  Lord  Audley's 
property  without  giving  any  consideration  for  it. 

It  appears  to  me,  therefore,  to  be  clear  that  in  Vigers's  suit 
the*  defendant  is  ^entitled  to  every  defence  against  the  com- 
pany to  which  he  would  have  been  entitled  if  the  dealing  and 
the  contest  had  been  with  any  individual ;  and  that,  if  in  that 
suit  the  deed  executed  and  the  arrangement  completed  be  not 
set  aside,  the  representative  of  Lord  Audley  is  entitled  in  his 
suit  to  a  decree  for  all  the  benefits  reserved  to  him  by  such 
deed  and  arrangement.  If  these  propositions  be  correct,  and 
the  facts  of  the  case  be  examined  with  due  reference  to  these 
principles,  there  cannot  be  any  doubt  as  to  the  conclusion  to 
which  a  Court  of  Equity  ought  to  come :  it  is  almost  sufficient 
to  follow  the  statement  of  grievances  in  the  cross-bill. 

The  company  was  constituted  by  the  deed  of  the  18th  of 
February,  1834,  if  it  did  not  previously  exist ;  and  the  cross- 
bill complains  of  the  consideration  reserved  to  Lord  Audley, 
and  of  the  application  of  part  of  the  1100  shares,  part  of 
such  consideration,  in  giving  15  shares  to  each  of  the  direc- 
tors. But  all  this  was  provided  for  by  the  deed  itself;  and 
as  to  the  value  of  the  property,  and  the  grounds  upon  which 
the  success  of  the  adventure  was  represented  as  probable,  the 
statements  upon  that  subject  were  contained  in  a  copy  of 
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the  prospectus  previously  circulated,  which  referred 

*  647   *  to  the  reports  of  Griffith,  Frazer,  and  Murray.    That 

prospectus  had  been  circulated  by  the  company  itself, 
or  those  who  afterwards  constituted  it.  It  is  dated  February, 
1884,  and  professes  to  be  issued  by  "  The  West  Cork  Mining 
Company ; "  and  it  states  that  the  company  had  been  formed, 
and  it  names  seven  persons  as  directors.  If  any  individuals 
were  deceived  by  any  misrepresentations  of  the  persons  so  con- 
stituting and  calling  themselves  directors  of  "  The  West  Cork 
Mining  Company,"  a  case  might  exist  entitling  such  individ- 
uals to  be  personally  relieved  ag^iinst  the  consequences  of 
such  misrepresentations :  but  the  company  itself  cannot  have 
any  title  to  relief  founded  upon  their  own  misrepresentations. 
The  bill  indeed  does  not  charge  that  the  company  were  de- 
ceived, but  that  the  representations  were  ^^  a  fraudulent  con- 
trivance to  plunder  the  subscribers  to  the  company." 

I  am  far,  however,  from  saying  that  this  deed  and  schedule, 
or  prospectus,  contains  any  such  misrepresentations  as  would 
have  afforded  to  any  one  equitable  ground  for  relief  at  this 
time.  But  that  cannot  be  material  in  this*  suit,  in  which 'the 
company,  as  such,  is  seeking  to  be  relieved  from  the  deed  of 
the  18th  of  February,  1834,  which  constituted  their  com- 
pany. The  case  of  particular  subscribers  and  shareholders 
could  only  be  considered  in  a  suit  properly  framed  for  that 
purpose  ;  in  which  the  circumstances  belonging  to  each 
would  be  properly  set  forth  and  become  the  subject  of  proof 
on  each  side.  If  any  of  such  subscribers  and  shareholders 
have  ground  for  complaint,  others  of  them  may  not,  or  may 
have  precluded  themselves,  by  their  conduct,  from  resting 
their  case  upon  it.  For  such  individuals,  Vigers  cannot  and 
does  not  pretend  to  sue. 

The  bill,  therefore,  most  strangely,  in  stating  a  case 

*  648   *  on  behalf  of  the  company,  complains  of  acts  of  the 

company  itself,  calculated,  as  it  is  alleged,  to  deceive 
individual  subscribers  :  such  are  the  complaints  as  to  procur- 
ing the  Act  of  Parliament,  of  which  the  company  themselves 
were  the  promoters,  and  of  the  statements  introduced  into  it. 
From  the  passing  of  this  Act  on  the  27th  of  June,  1834,  the 
company,  before  formed,  was  constituted  as  it  has  ever  since 
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existed ;  and  all  its  affairs  were  conducted  by  the  governing 
body  under  the  authority  of  that  Act.    How  far     AcaMmayhap- 

1  "I  •  •         i_    J  J       J.    J  j.i_        is»  •         r  x"i_       po  ^  which  tne 

this  governing  body  conducted  the  affairs  of  the  goTernixiKbodyof 

.,,    .    ,         ..  J    •     1  J.    •>    •  1    a  Joint-stock  corn- 

company  With  integrity  and  judgment,  it  is  out  pany^ortbepart- 

of  place  to  consider;  for  beyond  all  doubt  these  may  so  unite  witii 

_  -,  1-111*      stranger     in 

acts  were  the  acts  of  the  company ;  and  althouirh  practiains  fraud 

u  J     •  u-   I    xv  against  tie  com- 

a  case  may  be  supposed,  m  which  the  govern-  j»ny  ft»  whom 

J  ^^  '  ^  they  act,  as  to  en- 

ing  body  of  a  joint-stock  company,  or  the  acting  ^  re^ndSte  mSJ 
partners  of  a  firm,  may  so  unite  with  a  stranger  J^^Ved'^^agaiMt 
in  practising  fraud  against  the  company  for  *^°^* 
whom  they  act  as  to  entitle  the  company  to  interfere  and  to 
repudiate  such  acts,  and  to  ask  to  be  relieved  against  them, 
such  is  not  the  case  as  stated  upon  this  bill,  or  attempted  to 
be  proved  by  the  evidence ;  but  the  case  stated  is,  that  the 
company,  as  it  from  time  to  time  existed,  concurred  with  the 
late  Lord  Audley  in  misrepresentations  to  new  shareholders 
for  the  common  benefit  of  both.  Against  such  misrepresen- 
tations, if  they  had  been  proved,  the  company  as  such  could 
have  no  relief.  The  remedy,  if  any,  must  have  been  sought 
by  those  who  were  not  parties  to  such  misrepresentations,  but 
who  were  deceived  and  defrauded  by  them. 

As  to  the  objection  that  evidence  had  been  improperly  ad- 
mitted and  rejected,  the  question  is  not  brought  forward  in  a 
manner  to  enable  the  House  to  dispose  of  it  satisfactorily,  if 
it  had  been  necessary.  But  I  think  it  not  necessary, 
inasmuch  as  such  *  evidence  could  not  possibly  have  *  649 
affected  the  decision  of  the  case  upon  the  merits. 

It  was  also  urged  that  the  deeds  were  not  binding  upon 
the  company,  because  it  was  alleged  that  the  terms  were  not 
according  to  the  contract.  By  this  objection  the  appellant 
attempted  to  escape  from  the  difficulty  he  felt  in  asking  for 
relief  upon  the  case  made  against  a  completed  transaction. 
But  the  facts  fail  him ;  and  if  the  facts  had  been  made  out, 
he  would  have  to  show  that  the  company  were  not  competent 
to  vary  the  terms,  and  that  the  accepting  the  deeds  as  they 
stood  in  1884,  and  acting  under  them  in  the  enjoyment 
and  actual  consumption  of  the  property  from  that  time  to 

>  See  2  Lindley  Partn.  (8d  Eng.  ed)  968,  964. 
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the  present,  or  till  the  filing  of  the  bill,  ought  to  have  no 
effect  in  precluding  them  from  now  raising  such  a  case  for 
relief. 

Amongst  the  reasons  in  the  appellant's  case,  it  is  indeed 
further  objected  that  the  assignment  of  the  29th  of  August, 
1834,  and  the  lease  of  the  30th  of  August,  1834,  were  not  in 
conformity  with  the  provisions  of  the  Act ;  because,  as  I  pre- 
sume, they  were  made  to  Pike  alone,  and  not  to  three  direc- 
tors. I  do  not  find  this  point  raised  in  the  pleadings,  and  it 
is  clearly  untenable.  The  company  was  made  a  joint-stock 
company  by  the  Act,  which  is  of  the  27th  of  June,  1834,  but 
existed  as  a  copartnership  at  least  from  the  date  of  the  deed 
of  the  18th  of  February,  1834 ;  and  by  that  same  deed  ob- 
tained a  title,  as  against  Lord  Audley,  to  the  lease  of  the 
mines  in  question.  The  subsequent  deeds  did  not  constitute 
a  purchase,  but  were  only  in  pursuance  of  the  title  so  ob- 
tained before  the  Act.  It  appears,  indeed,  that  the  Parlia- 
mentary deed,  as  it  is  called,  of  the  6th  of  April,  1834,  though 
it  is  not  produced,  recited  the  purchase  of  the  mines.  This 
provision  of  the  Act  protected  the  company  from 
*650  *  being  bound  by  any  purchase  entered  into  by  less 
than  three  directors,  but  it  did  not  prevent  the  com- 
pany from  being  bound  by  other  means.  If,  therefore,  the 
company,  after  the  assignment  and  the  lease  had  been  made 
to  one  director  only,  adopted  the  property,  enjoyed,  used,  and 
consumed  it,  and  still  continue  so  to  do,  and  at  this  moment 
and  by  these  proceedings  claim  to  retain  it  for  their  own  pur- 
poses, can  they  be  heard  to  object  that  they  are  not  bound 
by  this  contract  and  lease,  because  that  assignment  and 
lease  were  made  to  one  director,  instead  of  being  made  to 
three  ? 

I  think  for  these  reasons  that  the  company  is  bound  by  the 
contract  of  the  18th  of  February,  and  by  the  deeds  of  the 
29th  and  30th  of  August,  1834,  notwithstanding  that  provi- 
sion in  the  Act. 

In  a  case  depending  upon  alleged  misrepresentation  as  to 

In  ft  case  de-  the  uaturc  and  value  of  the  thing  purchased,  the 

^ed°^ini8njp?el  defendant  cannot  adduce  more  conclusive  evi- 

there  cannot  be  a  dcucc,  or  raisc  a  morc  effectual  bar  to  the  plam- 
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tiff's  case,  than  by  showing  that  the  plaintiff  £°'lh*f~phdn«if 
was  from  the  beginning  cognizant  of  all  the  th2?he^w£'*SJ)m 
matters  complained  of,  or,  after  full  information  SlLS?fS?^^e 
concerning  them,  continued  to  deal  with  the  Sataedof,  or^S- 
property,  and  even  to  exhaust  it  in  the  enjoy-  tionofthem^'conl 
ment,  as  by  working  mines.  The  defendant  can-  iSSi  the  proper- 
not  be  excluded  from  this  species  of  defence  in 
cases  in  which  the  bill  is  filed  by  a  partnership,  or  by  a  joint- 
stock  company.  But  in  this  case  all  the  misrepresentations 
charged,  and  all  the  acts  complained  of,  were  not  only  known 
to  the  company  at  the  time,  but  proceeded  from  that  body 
itself.  The  cross-bill  was  not  filed  until  March,  1838,  four  years 
after  the  date  of  most  of  the  representations  complained  of, 
and  after  the  company  had  been  in  the  possession  of  the  prop- 
erty, and  had  ample  means  of  ascertaining  the  truth  or 
falsehood  of  such  representations ;  and  not  *  until  the  *  651 
representative  of  Lord  Audley  had,  by  the  original  bill 
filed  one  year  before,  claimed  the  benefit  of  the  reservation 
upon  the  sale  of  the  property  to  the  company.  It  is  true  that 
•  in  October,  1836,  a  bill  was  filed  in  the  Court  of  Chancery  in 
England,  praying  relief  with  respect  to  some  of  the  matters 
complained  of  in  the  cross  suit,  and  the  protection  of  the 
Court  by  injunction  against  certain  acts  of  the  governing 
body.  In  that  suit,  however,  the  company  were  not  plaintiffs, 
but  the  bill  was  filed  by  individuals  on  behalf  of  themselves 
and  the  other  members  of  the  company,  except  the  defend- 
ants. In  that  respect,  therefore,  it  was  not  open  to  the  ob- 
servations I  have  made  respecting  the  form  of  the  present 
suit ;  and  so  far  as  it  sought  to  interfere  with  the  alleged 
improper  conduct  of  the  governing  body,  it  was  one  of  a 
totally  different  character.  In  that  case,  I,  sitting  in  the 
Court  of  Chancery,  thought  the  plaintiffs  entitled  to  an 
injunction ;  but  as  that  suit  is  alleged  to  be  still  pending,  I 
abstain  from  making  any  observation  upon  it.  It  has  no  sim- 
ilarity to  the  present  suit,  and  cannot  be  insisted  upon  as  an 

1  See  Attwood  v.  Small,  6  CI.  &  Fin.  233,  note  (2) ;  Kerr  F.  &  M. 
(Ist  Am.  ed.)  75  et  seq.y  301,  302;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  262, 
835;  1  Dart  V.  &  P.  (4th  £ng.  ed.).  86. 
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act  in  which  the  plaintife  in  this  case,  namely,  the  company 
itself,  had  complained  of  the  transcations  here  sought  to  be 
rescinded. 

In  the  view  I  have  taken  of  this  case,  it  is  obviously  un- 
necessary to  enter  into  a  minute  investigation  of  the  many 
allegations  in  the  pleadings,  and  of  the  evidence  by  which  it 
has  been  attempted  to  support  them ;  which  would  have 
been  necessary  if  the  bill  had  been  filed  by  persons  not  par- 
ties to  the  matters  alleged,  and  not  affected  by  acquiescence 
after  full  knowledge  of  them.  The  doctrine  of  carrying 
equities  by  acquiescence,  I  consider  to  be  one  of  the  most 
important  to  be  attended  to ;  for  otherwise  there  is  great 
danger  of  the  principles  of  a  Court  of  Equity, 
*  662  *  thus  improperly  exercised,  producing  great  injus- 
tice. A  man  who,  with  full  knowledge  of  his  case, 
does  not  complain,  but  deals  with  his  opponent  as  if  he  had 
no  case  against  him,  builds  up  from  day  to  day  a  wall  of  pro- 
tection for  such  opponent,  which  will  probably  defeat  any 
future  attack  upon  him.  I  think  that  the  plaintiffs,  the  com- 
pany, have  not  stated  or  proved  such  a  case  as  entitles  them 
to  repudiate  the  acts  complained  of,  and  to  have  them  re- 
scinded as  against  Lord  Audley  or  his  estate ;  and  that  as 
parties  to  these  transactions,  and  cognizant  of  the  facts  during 
the  time  they  were  acting  upon  the  arrangement  now  com- 
plained of,  using  and  appropriating  the  property  they  derived 
under  it,  they,  as  such  company,  are  precluded  from  asking 
any  relief  to  which  they  might  otherwise  have  been  entitled. 
I  confine  my  observations  to  the  part  of  the  relief  which  prays 
the  rescinding  of  the  transactions,  as  that  to  which  alone  of 
all  that  is  prayed  any  question  could  be  made. 

I  therefore  think  that  the  cross-bill  must  be  dismissed, 
with  costs ;  and,  as  I  have  before  said,  the  title  to  relief 
under  the  original  bill  follows  as  a  matter  of  course ;  and  I 
do  not  find  any  objection  to  the  form  in  which  the  relief  is 
given  by  the  decree. 

It  was  said,  indeed,  that'  the  decree  was  erroneous   in 
declaring  that  the  members  of  the   company  were  bound 
to  pay  what  might  be  found  due  to  the  plaintiff ;  and  Sdr- 
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ri$(m  y.  Timim  (a)  was  cited  for  that  purpose.    That  case 
only  decided  that  the  director  sued  was  not  per- 
sonally  liable  for  the  amount  of  the  judgment  ing  that  aii  the 
obtained  against   the  company  ;  no  objection  a  company  are 
was  made  to  the  form  of  the  judinnent :  so  here  yJ»»t   jn»y,  ^e 

^      ^  found   due  to   a 

the  decree  declares  that  the  members  of  plaintiff,  doee  not 

make  the  ahare- 

the  company  are  bound  *to  pay  to  the  *668  SS^*^u5>ie  ****"" 
plaintijff;  but  it  does  not  contain  any 
order  against  the  individuals  to  pay.  I  think,  therefore,  that 
the  ultimate  mode  of  payment  is  left  open,  and  that  there  is 
not  in  this  respect  any  objection  to  the  form  of  the  decree  ; 
and  that  the  appeal  must  be  dismissed,  and  the^  decree 
affirmed,  with  costs. 

Lord  Brougham.  —  I  entirely  agree  with  my  noble  and 
learned  friend  in  the  view  that  he  has  taken  of  this  case,  and 
in  the  reasons  he  has  given  for  the  decision  to  which  he  has 
proposed  that  your  Lordships  should  come. 

The  Earl  of  Devon.  —  I  attended  at  the  hearing  of  this 
case,  which  occupied  a  considerable  time ;  and  it  therefore 
became  my  duty  to  endeavour  to  form  an  opinion  upon  it.  In 
the  greater  part  of  that  which  has  fallen  from  my  noble  and 
learned  friend  I  certainly  concur.  I  think  the  cross  suit  was 
improperly  instituted  in  the  Court  below ;  and  that,  looking 
to  the  pleadings,  and  the  way  in  which  the  different  parties 
are  mixed  up  with  the  transactions,  there  is  not  such  a  case 
of  fraud  made  out  as  would  have  justified  any  other  decree 
in  that  suit. 

But  there  is  another  view  of  the  case,  which  I  have  taken, 
and  which  I  submitted  to  my  noble  and  learned  friends,  who, 
however,  differ  from  me  upon  it ;  and  I  regret  to  say,  in  the 
view  which  they  take  of  it  I  am  unable  entirely  to  concur.  I 
am  perfectly  ready,  however,  to  bow  with  the  utmost  defer- 
ence to  their  superior  judgment  and  experience,  and  of  course 
also  to  the  advice  which  they  shall  give  to  your  Lordships  as 
to  the  judgment  to  be  pronounced.    But  I  confess,  having 

(a)  4  M.  &  W.  610. 
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given  much  consideration  to  this  case,  which  occupied 

*  654    many  hours  in  the  discussion,  I  should  wish,  *  if  your 

Lordships  will  hear  me  for  a  few  minutes,  to  state  the 
view  which  I  take  upon  one  part  of  the  case. 

The  suit,  which  is  instituted  by  the  plaintiff  in  Ireland,  is 
a  suit  in  a  Court  of  Equity,  calling  for  an  account ;  but  it  is 
in  the  nature  of  an  action  of  covenant.  It  is  in  fact  to  have 
an  account  taken  in  the  same  terms  as  upon  a  covenant ;  and 
the  form  on  which  this  is  framed  is  this :  it  is  desired  that  an 
account  may  be  taken  of  the  Bum  due  to  the  plaintiff  on 
account  of  the  purchase-money  of  the  said  lease.  Then  we 
look  to  see  what  the  said  lease  is,  and  how  it  is  to  be  per- 
formed. The  Act  of  Parliament  which  has  been  referred  to, 
is  an  Act  giving  power  to  the  company,  or  rather  to  the  part- 
ners, for  they  are  not  incorporated  quasi  a  corporation,  and 
allowing  them  to  sue  or  to  be  sued  in  the  name  of  one  of  the 
directors.  The  Act  having  given  that  power,  very  wisely  and 
properly,  as  I  conceive,  limits  the  cases  in  which  parties  may 
be  so  attacked  through  one  of  the  members,  by  providing  in 
a  very  special  manner  a  clause  which  points  out  the  terms  and 
the  manner  and  the  formalities  with  which  the  company  shall 
be  allowed  to  take  leases.  They  are  to  take  leases  of  mines 
only  after  seven  days'  notice  given  to  all  the  directors,  and  in 
the  name  of  three  directors  at  least.  That  appears  to  me  to 
be  a  very  wise  limitation.  In  a  company  or  partnership  where 
there  is  a  very  large  number  of  persons,  of  course  those  who 
reside  at  a  distance  may  not  and  cannot  be  cognizant  of  all 
the  transactions  of  the  directors.  They  must,  to  a  certain 
degree,  confide  in  the  discretion  of  those  who  take  the  manage- 
ment, and  they  may  be  liable,  to  a  considerable  extent,  for  their 
foolish  acts.  But,  at  any  rate,  this  Act  of  Parliament  has  pro- 
tected them  against  being  liable  for  covenants  contained 

*  655    in  any  lease  of  mines  that  may  be  taken,  *  unless  that 

lease  is  taken  under  circumstances  which  give  them  an 
opportunity  of  forming  an  opinion  upon  it. 

In  this  case,  the  lease  in  question  is  not  made  with  any  of 

these  formalities.     The  lease  is  made  between  Lord  Audley, 

and  an  individual,  who  afterwards  became  executor  of  Lord 

Audley,  and  who  himself  is  the  plaintiff,  seeking  by  this  bill 
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to  have  the  obligations  contained  in  that  lease  enforced  against 
the  shareholders.  I  do  not,  however,  rely  upon  that  circum- 
stance ;  because,  unless  there  are  circumstances  of  fraud 
made  out  much  more  clearly  than  they  are  made  out  in  this 
case,  that  makes  no  alteration  in  the  view  which  I  conceive 
ought  to  be  taken  of  it  in  point  of  law. 

Lord  Audley  having  entered  into  the  original  lease  with  one 
individual,  does  not  obtain  payment  of  the  whole  of  the  pur- 
chase-money ;  and  after  his  death  a  bill  is  filed  by  his  execu- 
tor, the  prayer  of  which  is,  ^  that  an  account  may  be  taken 
of  the  sum  due  to  the  plaintiff  as  executor  of  Lord  Audley, 
on  foot  of  the  purchase-money  of  the  said  lease."  And  the 
decree  is,  that  that  account  shall  be  taken,  and  that  all  the 
shareholders  are  liable  for  the  payment  of  what  is  due  on 
the  account  so  taken.  Undoubtedly  I  agree  with  what  my 
noble  and  learned  firiend  has  said,  that  that  would  have  no 
effect  to  make  the  shareholders  personally  liable.  If  this 
decree  is  substantially  right,  there  is  no  objection  whatever 
to  its  form.  But  I  cannot  for  myself  think  that  a  Court  of 
Equity  ought  to  give  a  relief  which  will  only  have  effect 
against  the  whole  body  of  shareholders  by  the  means  and 
force  of  the  Act  of  Parliament,  when  the  contract  upon  which 
the  relief  is  founded  has  been  entered  into  in  a  manner  that 
is  not  in  accordance  with  the  provisions  of  that  Act. 
That  *  shortly  is  the  ground  upon  which  I  felt  unable  *  656 
to  concur  in  the  view  taken  of  this  case  by  my  noble 
and  learned  friends,  and  have  felt  it  my  duty  to  call  your 
Lordships'  attention  to  it.  (a) 

It  was  then  ordered  that  the  appeal  be  dismissed,  and  the 
decree  affirmed,  with  costs. 


The  respondent  (Mr.  Pike)  proceeded,  in  his  suit  in  Ire- 
land, to  take  the  accounts  before  the  Master,  with  a  view  to 
fix  the  shareholders  personally  with  the  debt,  notwithstanding 

(a)  See  Lord  Cottenham's  observationB  on  this  point,  supra  ^  pp.  649, 
650. 
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the  Lords'  explanation  of  the  effect  of  their  order.  The 
Master  having  made  his  report,  the  appellant  (defendant 
in  that  suit)  took  exceptions ;  whereupon  both  parties  came 
to  an  arrangement,  and  the  following  order,  was  made  bj 
the  Court :  — 

April  27,  1843. 

*^  By  consent,  let  there  be  no  rule  on  the  exceptions,  and 
let  the  deposit  be  paid  back  to  the  defendant,  and  let  the 
report  of  the  Master  be  confirmed.  Let  the  said  West  Cork 
Mining  Company  pay  to  the  plaintiff  out  of  the  property  of  the 
said  company  (it  not  being  intended  by  this  decree  to  change 
the  members  of  the  said  company  personally)  the  sum  so  found 
to  be  due  by  the  said  company,  together  with  the  costs  of  this 
suit,  within  one  month ;  and  declare  the  said  sum  and  costs 
to  be  a  lien  and  charge  upon  the  said  deed  of  18th  February, 
1834,  and  the  indentures  of  the  29th  and  30th  of  August, 
1884,  in  the  pleadings  mentioned,  and  all  other  property 
belcmging  to  the  said  company :  and  by  the  consent  of  the 
defendant,  let  the  Master  forthwith  set  up  and  sell  the  lessees' 
interest  in  said  indentures  of  the  29th  and  30th  of  August 
mentioned,  and  the  premises  thereby  granted  and  demised,  in 
such  manner  as  he  may  be  of  opinion  will  be  most  beneficial ; 
with  liberty  to  the  parties  to  apply,  &c.  —  This  order  not 
to  affect  the  question  of  costs  under  the  Lords'  order  on  the 
appeal." 
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1841. 

William  Pabrott  Carter,  Esq Appellant. 

Sir  William  Henry  Palmer,  Bart.       .     .     .    JRespondent.^ 

Cotinsd  and  Client.    Purchase  of  Securities. 

The  employment  of  counsel  as  confidential  legal  adviser  disables  him  from 
purchasing  for  his  own  benefit  charges  on  his  client's  estates,  without 
his  permission  :  and  although  the  confidential  employment  ceases,  the 
disability  continues  as  long  as  the  reasons  on  which  it  is  founded  con- 
tinue to  operate.^ 

C,  a  barrister,  who  had  been  for  sereral  years  confidential  and  advising 
counsel  to  P.,  and  had,  by  reason  of  that  relation,  acquired  an  inti- 
mate knowledge  of  his  property  and  liabilities,  and  was  particularly 
consulted  as  to  a  compromise  of  securities  given  by  P.  for  a  debt  which 
C.  considered  not  to  be  recoverable  to  the  full  amount,  purchased  these 
securities  for  less  than  their  nominal  amount,  without  notice  to  P., 

'     after  ceasing  to  be  his  counsel. 

Heldy  that  C.'s  purchase,  while  the  compromise  proposed  by  P.  was 
feasible,  was  in  trust  for  P. ;  and  that  C.  was  entitled  only  to  the  sum 
he  had  paid,  with  interest  according  to  the  course  of  the  Court.' 

May  11,  IS,  17,  1841.    March  8,  1842. 

In  the  year  1809,  Alexander  Oswald  and  George  Howell, 
then  carrying  on  the  business  of  army  clothiers,  on  Ormond 
Quay,  in  Dublin,  and  in  Dean  Street,  Soho,  London,  under 
the  style  of  Oswald  &  Company,  proposed  to  the  resix)ndent, 
that  if  he  would  procure  for  their  house  the  clothing  of  the 
regiments  in  the  King^s  service  in  Ireland,  by  his  influence 

'  s.  c.  8  Bligh,  X.  8.  397. 

^  See  Holmes  v.  Loynes,  4  De  G.,  M.  &  6.  (Am.  ed.)  270  aodcajtei^  in 
note  (1);  Charter  r.  Trerelyan,  11  CL  &  Fin-  714  ;  Hobday  p.  Peters,  26 
Beav.  a49;  Spring  r.  Pride,  12  W.  R.  8J)2 ;  Nelaon  r.  Booth,  3  Jar.  x.  s. 
951;  8.  c.  3  De  G.  &  J.  119;  1  Dart  V.  ^  P.  (4th  Eng.  ed.)  25,  2^;,  '2U, 
37;  1  Lead.  Caa.  in  £q.  (3d  Am.  ed.)  92.  13»-137,  in  notes  to  Fox  e, 
Mackzeth  ;  Kerr  F.  &  M.  (1st  Am.  ed.)  153,  l(r7,  171;  1  Story  £q.  Jar. 
§  311;  Perry  TnisU,  $^  2irJ,  Mi. 

«  See  Aldborough  r.  Trye,  7  G.  &  Fm.  430  and  note  (3);  Kerr  F.  k 
M.  (Ist  Am.  ed.)  344. 
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with  the  coloDels,  a  percentage  should  be  allowed  him  upon 
the  profits  they  would  derive  from  such  contracts  as  should 
be  obtained  through  him.  The  respondent  acceded  to  their 
proposal,  obtained  several  contracts  for  them,  and  his  connec- 
tion with  them  in  that  way  continued  for  three  or  four  years. 
The  firm  of  Oswald  &  Co.  became  embarrassed  within 

*  658    that  time  ;  and  Oswald  then  residing  in  London,  *  or 

elsewhere  abroad,  Howell  alone  was  declared  a  bank- 
rupt in  Ireland. 

In  the  year  1811,  Mr.  Roger  Palmer,  a  kinsman  of  the 
respondent,  died,  having,  by  his  will,  devised  his  estates  in 
Ireland,  which  produced  upwards  of  20,000?.  a  year,  to  his 
sister,  Mrs.  Elizabeth  Budworth  (who  thereupon  took  the 
additional  name  of  Palmer),  for  her  life,  with  remainder, 
after  her  decease,  to  the  respondent  for  his  life,  with  limita- 
tions over  for  the  benefit  of  his  family. 

In  consequence  of  the  estate  in  remainder  so  devised  to  the 
respondent,  his  credit  was  partially  established  ;  and  the  firm 
of  Oswald  &  Co.  induced  him  to  join  them  in  various  securi- 
ties, which  led  to  such  embarrassments  on  his  part,  that  in 
1814  he  was  obliged  to  leave  Ireland  and  reside  abroad  dur- 
ing the  lifetime  of  Mrs.  Budworth  Palmer. 

The  fii-m  of  Oswald  &  Co.  had  various  dealings  with  Messrs. 
Sheppard  &  Mackmurdo,  traders  in  London,  who  had  a  claim 
against  Oswald  &  Co.  on  the  foot  of  an  alleged  balance  of 
accounts.  The  firm  of  Sheppard  &  Mackmurdo  having  been 
afterwards  dissolved,  this  claim  was  transferred,  in  the  allo- 
cation which  took  place,  to  Sheppard,  as  a  portion  of  his 
share  of  the  general  assets.  In  the  year  1816,  Mr.  Carpenter, 
a  solicitor,  made  a  communication  to  the  respondent,  who 
was  then  residing  with  his  family  at  Bruges,  in  Belgium,  and 
informed  him,  on  behalf  of  Sheppard,  that,  from  the  nature 
of  his  connection  with  the  firm  of  Oswald  &  Co.,  he  had,  as 
a  partner,  made  himself  responsible  for  their  engagements, 
and  that,  unless  Sheppard's  demands  were  either  discharged 
or  the  payment  of  them  secured  by  him,  proceedings  would 
be  immediately  taken  for  the  purpose  of  making  the 

*  659    respondent  a  bankrupt,  and  *  selling  his  life-estate  in 

remainder  in  the  property  left  to  him  by  Mr.  Roger 
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Palmer,  for  the  satisfaction  of  those  demands.  The  respon- 
dent, after  some  negotiation  between  Mr.  Matthew  O'Reilly, 
his  counsel  and  friend,  and  Mr.  Carpenter,  executed  a  bond, 
dated  the  81st  of  July,  1816,  in  the  penal  sum  of  80002.,  con- 
ditioned for  the  payment,  at  the  expiration  of  two  years  from 
Mrs-  Budworth  Palmer's  death,  of  2668Z.  19«.  6d.  with  in- 
terest, being  the  sum  therein  stated  as  due  to  the  house  of 
Sheppard  k  Mackmurdo,  from  the  firm  of  Oswald  &  Co., 
together  with  such  further  sums  as  Sheppard  should  pay  for 
effecting  or  continuing  the  then  present  and  all  future  insur- 
ances of  the  life  of  the  respondent,  for  better  securing  the 
principal  sum  and  interest ;  the  principal  sum  so  to  be  secured 
not  to  exceed  in  the  whole  4000/.  At  the  same  time  the 
respondent  executed  a  deed,  whereby,  after  reciting  the  bond 
and  a  warrant  to  enter  judgment  thereon,  and  that,  for  better 
securing  the  sum  therein  mentioned,  he  had  agreed  to  charge 
the  same  on  the  estates  limited  to  him  by  the  will  of  Mr. 
Roger  Palmer,  he  covenanted  with  Sheppard,  his  executors, 
administrators,  and  assigns,  immediately  after  the  decease  of 
Mrs.  Budworth  Palmer,  to  execute  all  necessary  deeds  for  the 
purpose  of  charging  the  estates  with  the  sum  in  the  bond 
specified.  The  deed  contained  a  covenant  or  proviso  that  in 
case  it  should  thereafter  appear  that  any  mistake  had  been 
made  in  the  amount  of  the  debt,  and  that  the  balance  due 
from  Oswald  &  Co.  to  Sheppard  &  Mackmurdo  should  be 
found  to  be  less  than  was  stated  by  the  accounts  therein 
referred  to,  then  the  deed,  and  bond  and  judgment  thereon, 
should  be  securities  for  so  much  less  as  the  real  balance 
should  be  found  to  be,  and  for  no  greater  or  *  other  *  660 
sum  of  money  than  such  just  balance,  together  with 
interest  thereon. 

The  bond  and  deed,  after  they  were  executed,  were  de- 
livered to  Mr.  O'Reilly,  who  advised  them,  and  was  witness 
to  them.  He,  being  afterwards  informed  by  Mr.  Howell  that 
the  accounts  in  which  the  claim  was  made  against  the  respon- 
dent were  never  accurately  made  up,  or  the  balance  prop- 
erly ascertained,  and  that  the  respondent  signed  for  too  large 
a  sum,  refused  to  give  up  the  bond  and  deed,  until  he  got  a 
letter  in  1821  from  Mackmurdo  (to  whom  they  had  been 
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then  assigned  by  the  assignees  of  Sheppard,  who  was  made  a 
bankrupt  in  1817),  in  which  Maekmurdo  undertook  that  they 
should  stand  as  securities  for  such  sum  only  as,  on  a  subse- 
quent investigation  of  the  transactions  of  the  respective  firms, 
would  appear  to  be  owing  by  the  respondent.  No  subsequent 
investigation  of  these  transactions  ever  took  place.  Judg- 
ment was  entered  up  on  the  bond  in  the  Court  of  King's 
Bench  in  Dublin. 

In  the  year  1820,  the  respondent  became  acquainted  with 
the  appellant,  who  was  then  a  conveyancer  in  London,  and 
was  soon  after  called  to  the  English  bar,  and  was  then  pro- 
fessionally consulted  by  the  respondent  on  his  affairs.  From 
that  time  up  to  August,  1881,  the  appellant  continued  to  be 
the  sole  counsel  and  legal  and  confidential  adviser  of  the 
respondent,  and  as  such  he  became  acquainted  with  the  cir- 
cumstances of  the  respondent's  property,  and  the  incum- 
brances of  it. 

From  the  communications  made  to  the  respondent  by  Mr. 
Howell,  as  to  the  manner  in  which  the  balance  of  2663;. 
19^.  6d.  had  been  calculated  by  Sheppard  &  Maekmurdo, 
and  also  considering  the  manner  in  which  the  bond 
*  661  and  deed  had  been  obtained  from  him,  *  he  questioned 
their  validity ;  and  for  the  purpose  of  having  advice  as 
to  the  nature  and  effect  of  his  liability  on  them,  he,  in  the 
years  1824,  1825,  1826,  and  1827,  consulted  the  appellant 
professionally  on  the  subject.  On  those  several  occasions,  and 
likewise  in  the  year  1881,  the  appellant  gave  written,  and 
also  sometimes  verbal,  opinions  with  reference  to  the  claims 
under  the  bond  and  deed  of  covenant.  In  one  of  the  written 
opinions,  dated  the  21st  of  June,  1825,  the  appellant,  after 
taking  a  particular  view  of  the  incumbrances  on  the  respon- 
dent's property,  suggested  the  expediency  of  borrowing  **  a 
sum  of  10,000{.  or  12,0002.,  and  with  that  sum  to  get  rid  of 
the  annuity  creditors,  Mackmurdo's  claim,  and  whatever  other 
incumbrances  might  be  brought  up,  on  reasonable  terms."  On 
other  occasions,  upon  consultations  with  Messrs.  Lucas  & 
Parkinson,  the  respondent's  English  solicitors,  the  appellant 
repeatedly  expressed  his  opinion  as  to  the  invalidity  of  the 
claims  under  the  bond  and  deed  to  the  extent  claimed  by 
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Mackmurdo.  A  compromise  of  the  demands  under  these 
securities  having  been  suggested  in  1827,  after  considerable 
negotiation,  Mackmurdo  agreed  to  accept  the  joint  bond  of 
the  respondent  and  his  eldest  son,  conditioned  for  the  pay- 
ment of  the  sum  of  35702.  with  interest,  after  the  death  of 
Mrs.  Budworth  Palmer ;  and  thereupon  a  draft  of  the  instru- 
ment by  which  this  arrangement  was  to  be  effected  was  sub- 
mitted to  the  appellant,  as  respondent's  professional  adviser, 
who,  considering  the  terms  advantageous  to  Mackmurdo, 
annexed  to  the  draft  submitted  for  his  consideration  the  fol- 
lowing opinion :  ^^  I  have  perused  this  bond  on  behalf  of  Sir 
William  and  Mr.  Palmer,  but  I  cannot  as  their  counsel  ap- 
prove it.  Mr.  Mackmurdo's  prospects  will  be  greatly 
improved  by  the  joining  of  Mr.  Palmer ;  and  *  for  that  *  662 
joining  Mr.  Palmer  or  his  immediate  friends  must  have 
a  real  and  substantial  consideration.  I  assume  that  the  3570Z. 
is  the  sum  which  Mr.  Palmer  has  agreed  to  be  surety  for ; 
but  that  sum,  and  no  other,  I  consider  must  be  payable  on  a 
contingency,  viz..  Sir  William  or  Mr.  Palmer's  surviving  Mrs. 
Palmer  six  months.  It  will  be  necessary,  too,  that  Mr. 
Mackmurdo  %hould  fully  show  his  title  to  the  bond  andjudg* 
ment  given  to  Mr.  Sheppard ;  for  that  bond  and  judgment 
must  be  released,  or  assigned  in  trust  for  Mr.  Palmer,  as  may 
hereafter  be  thought  expedient.  W.  P.  Carter,  4  Lincoln's 
Inn,  New  Square,  21st  March,  1827.'* 

The  proposed  compromise  did  not  take  place,  differences 
having  arisen  between  the  solicitors  of  Mackmurdo  and  the 
solicitors  of  the  respondent  (the  latter  acting  under  the  advice 
of  the  appellant),  as  to  the  terms  and  conditions  of  the  pro- 
posed security. 

An  arrangement  was  subsequently  entered  into  between 
the  respondent  and  his  eldest  son,  who  was  first  tenant  in 
tail  under  the  will  of  Mr.  Roger  Palmer ;  and  by  this  arrange- 
ment, entered  into  with  the  advice  of  the  appellant  as  the 
confidential  counsel  of  both,  and  carried  into  effect  by  a  deed 
dated  the  28th  of  March,  1827,  and  prepared  by  the  appel- 
lant, the  respondent  was  enabled  to  charge  the  inheritance  in 
the  devised  estates  with  40,0002.  for  the  payment  of  debts, 
and  30,000/.  for  any  purpose  he  might  think  fit.    The  respon- 
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dent  being  then  at  Bruges,  the  appellant,  as  counsel  for  him 
and  his  son,  went  to  meet  them  at  Ostend,  for  the  purpose  of 
having  this  arrangement  finally  completed,  and  it  was  com- 
pleted accordingly  in  March,  1827.  In  the  autumn  of  that 
year  the  proposal  for  compromise  was  again  renewed  with 
Mackmurdo,  and  on  that  occasion  a  draft  assignment  of  the 
judgment  was  approved  of  by  the  appellant,  in  which 

*  663    draft  he  *  was  himself  named  as  the  person  to  whom 

the  judgment  was  to  be  assigned  in  trust  for  the 
respondent  and  his  son.  That  arrangement  was  not  con- 
cluded, nor  was  any  thing  done  to  further  it  until  July,  1831. 
The  respondent  having  then  come  to  England,  it  was  thought 
his  presence  afforded  a  favourable  opportunity  of  bringing 
the  negotiation  to  a  termination ;  and  thereupon  the  drafts 
of  the  deeds  which  had  been  perused  by  the  appellant  in 
1827  were  again  laid  before  him  as  the  counsel  of  the  respon- 
dent ;  and  he  again,  on  the  26th  of  July,  1881,  settled  and 
approved  of  the  same  on  behalf  of  the  respondent :  but  the 
solicitors  of  Mackmurdo  again  objected  to  the  drafts  so 
settled ;  and  in  consequence  of  the  differences  between  the 
professional  gentlemen  of  both  parties,  and  a  claim  made  for 
costs  on  the  part  of  Mackmurdo,  which  the  respondent  was 
not  then  in  a  condition  to  discharge,  the  parties  were  unable 
to  close  their  arrangements.  The  last  time  the  appellant  was 
consulted  on  behalf  of  the  respondent  was  the  8d  of  August, 
1831 ;  he  and  Mr.  Brewer,  another  English  barrister,  gave  a 
joint  opinion  on  one  of  the  above-mentioned  drafts  in  June, 
1881,  and  from  that  time  Mr.  Brewer  was  respondent's  coun- 
sel until  some  time  in  1833. 

Mrs.  Budworth  Palmer  died  on  the  31st  of  May,  1832,  at 
her  residence  at  Ham  Common,  near  London  ;  and  upon  her 
decease,  under  the  limitations  in  the  will  of  Roger  Palmer, 
the  respondent  became  entitled  to  an  estate  for  life  in  posses- 
sion in  the  devised  property.  On  the  2d  of  June  following, 
the  appellant  called  on  Mackmurdo  at  his  house,  and  agreed 
with  him  for  the  sum  of  14007.  to  purchase  his  claims  under 
the  bond  and  deed  of  the  respondent,  and  a  memorandum  to 

that  effect  was  signed  by  both  of  them.     But  Mack- 

♦  664    murdo,  on  learning  Uiat  Mrs.  Budworth  *  Palmer  was 
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dead  at  the  time,  refused  to  carry  the  agreement  into  effect, 
on  the  ground  that  the  appellant  had  been  aware  of  her 
death  at  the  time  of  the  purchase,  and  that  his  suppression  of 
the  fact  discharged  Mackmurdo  from  the  agreement.  The 
appellant  did  not  take  any  steps  to  enforce  it :  neither  he  nor 
Mackmurdo  communicated  their  negotiation  to  the  respondent 
or  his  solicitors.  These  solicitors  occasionally  meeting  Mack- 
murdo or  his  solicitor  in  1832  and  1888,  talked  of  a  final 
settlement  of  Mackmurdo 's  claims,  and  early  in  the  year  1833 
made  him  an  offer,  on  behalf  of  the  respondent,  of  a  sum 
between  2000Z.  and  3000Z.  in  full  satisfaction  of  his  demands. 
When,  on  the  9th  of  November  in  that  year,  Mr.  Lucas,  one 
of  the  solicitors,  called  on  him  to  ascertain  whether  he  would 
accept  the  sum  so  offered,  and  which  was  remitted  from  Ire- 
land for  the  purpose,  Mackmurdo  informed  him  that  he  had 
disposed  of  his  rights  under  the  bond  and  deed  to  the  appel- 
lant. Upon  further  inquiry,  Mr.  Lucas  discovered  that  the 
said  securities  had  been  assigned  to  the  appellant  for  a  sum  of 
2400;.,  by  a  deed  dated  the  8d  of  August,  1833 ;  and  that  the 
appellant  insisted  on  holding  the  same  for  his  own  benefit, 
until  payment  should  be  made  to  him  of  the  full  amount  of 
principid  and  interest  for  which  the  securities  had  been  origin- 
ally executed. 

On  the  5th  of  July,  1834,  two  years  from  the  death  of  Mrs. 
Budworth  Palmer  having  expired,  the  appellant  filed  his  bill 
in  the  Court  of  Chancery  in  Ireland,  setting  forth,  among  other 
matters,  in  part  the  deed  of  covenant  of  the  31st  of  July,  1816, 
but  omitting  the  proviso  for  rendering  the  deed,  and  the  bond 
and  judgment  accompanying  the  same,  a  security  for 
the  *  real  balance  only,  in  case  of  the  accounts  having  *  665 
been  incorrectly  stated ;  and  praying  (amongst  other 
matters)  that  the  same  might  be  specifically  executed. 

Before  the  respondent  answered,  a  notice  on  his  behalf  was, 
on  the  24th  of  December,  1834,  served  on  the  appellant's 
solicitors,  offering  to  pay  him  the  sum  of  24002.,  with  interest 
from  the  time  of  his  paying  that  sum  to  Mackmurdo,  together 
with  the  costs  incurred  by  the  appellant  up  to  the  day  on 
which  the  notice  was  served.  The  offer  not  having  been 
accepted,  the  respondent  filed  his  answer,  resisting  the  ap- 
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pellant's  demands  on  the  several  grounds  before  stated,  and 
herein  after  mentioned  in  the  respondent's  cross-bill. 

By  order  made  by  the  Master  of  the  Rolls  in  Ireland,  on  a 
motion  for  a  receirer,  the  respondent  was  at  liberty  to  lodge 
in  bahk,  to  the  credit  of  the  cause,  the  sum  of  6079Z.  9^.  2oI., 
being  the  sum  sworn  by  the  appellant  to  be  then  due  to  him ; 
which  sum  was  accordingly  lodged  by  the  respondent. 

The  appellant  having  subsequently  amended  his  bill,  and 
the  respondent  having  answered  the  amendments,  issue  was 
joined,  witnesses  were  examined,  and  the  cause  was  heard  on 
the  8th  of  November,  1886,  before  the  Lord  Chancellor  of 
Ireland,  when  a  decree  was  made,  whereby,  after  reciting  the 
notice  by  which  the  respondent  offered  to  pay  the  24001.  with 
interest  and  costs,  and  that  the  respondent  had  by  his  counsel 
in  open  court  declared  his  willingness  to  abide  by  the  said 
offer,  it  was  declared  that  the  appellant  was  entitled  to  be 

paid  the  sum  of  2400Z.,  with  interest  thereon,  at  the 
•  666    ♦  rate  of  six  per  cent  per  annum,  from  the  time  when 

the  same  became  payable  by  the  appellant  to  Mack- 
murdo,  together  with  his  tax  costs  as  between  party  and 
party,  up  to  the  time  of  the  service  of  the  said  notice ;  pro- 
vided the  plaintiff  should  elect  to  accept  the  same,  and 
declare  such  his  election  by  written  notice,  to  be  served  on 
the  respondent's  solicitors  within  two  months  from  the  date 
of  the  decree ;  and  in  such  case  the  respondent  was  declared 
entitled  to  his  costs  in  the  cause,  to  be  taxed  as  between  party 
and  party  from  the  time  of  the  service  of  the  said  notice ;  and 
in  such  case  it  was  further  ordered  that  it  be  referred  to  one 
of  the  Masters  of  the  Court  to  ascertain  the  sum  due  on  foot 
of  the  said  principal  sum  of  24002.  and  the  interest  thereon 
as  aforesaid,  and  to  ascertain  the  costs  of  the  appellant  as 
between  party  and  party  up  to  the  time  of  service  of  the  said 
notice,  the  amount  of  such  costs  to  be  added  to  the  sum  to  be 
found  due  on  the  foot  of  the  said  sum  of  2400L  and  the  inter^ 
est  thereon :  and  it  was  further  ordered  and  decreed  that  the 
Master,  in  such  case,  should  also  ascertain  the  costs  of  tbe 
respondent  in  the  cause  from  the  time  of  the  service  of  the  said 
notice,  and  deduct  the  same  from  the  amount  which  should  be 
found  due  to  the  appellant  for  principal,  interest,  and  costs  as 
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aforesaid :  and  it  was  ordered  and  declared  that  the  appellant 
was  entitled  to  be  paid  the  balance  which  should  be  so  found 
due  to  him  on  foot  of  such  account,  after  such  deduction  as 
aforesaid,  by  a  transfer  to  him  of  so  much  of  the  sum  of 
6158^.  8«.  4:d.  in  the  three  and  a  half  per  cent  stock  renain- 
ing  in  bank  to  the  credit  of  the  cause ;  and  that  he  should 
thereupon  execute  a  release  to  the  respondent  of  the  said 
securities,  &c. :  and  in  case  the  appellant  should  decline 
or  omit  to  declare  his  willingness  to  accept  *  such  terms  *  667 
within  such  time  as  aforesaid,  then  it  was  further  ordered 
and  decreed  that  his  bill  shpuld  be  dismissed  with  costs,  and 
that  the  accountant-general  should  transfer  to  the  respondent 
or  his  attorney  the  whole  of  the  said  sum  of  6158?.  8*.  4df. 
together  with  such  cash  as  might  be  in  bank  to  the  credit  of 
the  cause,  on  account  of  the  dividends,  &c. 

Against  that  decree  the  appellant  presented  his  appeal  to 
this  House ;  and  the  House,  by  its  order  dated  the  15th  of 
July,  1837,  reversed  the  decree,  and  remitted  the  cause  to  the 
Court  of  Chancery  in  Ireland,  with  a  declaration  that  accounts 
should  be  taken  of  the  sums  due  for  principal  and  interest  on 
foot  of  the  said  securities,  at  the  date  of  the  assignment  to 
the  appellant ;  and  likewise  of  the  sum  which  should  be  due 
at  the  time  of  making  the  Master's  report ;  and  that  in  the 
mean  time  the  respondent  should  be  at  liberty  to  exhibit  his 
cross-bill  in  that  Court*  (a) 

(a)  The  case  upon  that  appeal  has  not  been  reported  in  this  series  of 
ReportSi  as  there  was  no  decision  on  the  merits.  The  following  observa- 
tions were  made  by  the  Lord  Chancellor  (Lord  Cottenham),  in  moving 
the  order  to  remit  the  cause  with  the  above  declaration  : —  '*  In  this  case 
it  appears  that  W.  H.  Palmer,  in  the  year  1816,  executed  a  bond  to  a 
person  of  the  name  of  Sheppard,  and  at  the  same  time  executed  a  deed  of 
covenant,  by  which  he  charged  real  estates  belonging  to  him  with  cer- 
tain sums  due  from  him.  Mr.  Carter,  the  appellant,  was  professionally 
employed  for  Mr.  Palmer,  and  he  afterwards  purchased  that  charge  upon 
Mr.  Palmer's  estates ;  and  the  question  which  was  discussed  at  the  bar 
was,  whether  Mr.  Carter,  from  his  connection  as  professional  agent,  em- 
ployed by  Mr.  Palmer,  was  incapacitated  from  purchasing  that  charge  on 
the  estates  of  the  person  for  whom  he  was  so  concerned.  The  case  came 
before  the  Court  of  Chancery  in  Ireland  ;  and  it  appeared,  from  the 
answer  of  Mr.  Palmer,  that  he  was  willing  to  pay  a  certain  sum,  not  the 
full  amount  of  what  was  alleged  to  be  due  on  the  charge,  but  the  sum 
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*  668        *  That  order  having  been  made  a  rule  of  the  Court 
of  Chancery  in  Ireland,  it  was  referred  to  the  Master 
to  take  the  accounts  thereby  directed  to  be  taken. 

which  Mr.  Carter  had  paid  for  the  purchase  from  the  person  in  whom 
the  incumbrance  was  then  vested.  The  decree  which  was  pronounced 
was  in  these  terms.  [His  Lordship  read  the  decree  as  above,  down  to  the 
end  of  this  passage  :  *  provided  the  plaintiff  should  elect  to  accept  the  same, 
and  declare  such  his  election  by  written  notice  within  two  months  from  that 
day,'  &c.]  It  is  quite  obvious  what  the  intention  of  the  Court  was  in 
making  that  provision  ;  one  party  had  said  he  was  willing  to  pay  a  certain 
sum,  which  was  less  than  the  amount  of  what  the  other  claimed,  and  the 
object  undoubtedly  was  to  give  the  plaintiff  the  option  of  taking  that  sum, 
merely  to  give  him  the  opportunity  of  accepting  the  sum  tendered.  But 
I  apprehend,  however  meritorious  the  object,  that  it  was  not  consistent 
with  the  form  of  the  proceeding  in  a  Court  of  Equity  to  make  that  part 
of  the  order :  the  parties  might  settle  that  between  themselves :  but  it 
was  not  proper  or  regular  to  make  that  form  a  part  of  the  decretal  order. 
The  decree  goes  on  :  *  in  case  the  plaintiff  should  decline  or  omit  to  de- 
clare his  willingness  to  accept  such  terms  as  aforesaid,  then  that  his  bill 
should  stand  dismissed  with  costs.' 

Where  a  plain-  **  Whether  Mr.  Carter  was  or  was  not  in  a  situation  to 
amount^of  mcu-  ^^y  ^P  this  incumbrance  on  Mr.  Palmer's  estate,  is  a 
fte^nt^offere^to  <l^®8tion  which,  in  the  view  I  take  of  this  case,  it  is  not 
PATft  p«rt  only,  necessary  to  give  a  decision  upon,  inasmuch  as  it  appears 
agatast  the  rasf-  to  me  that  the  form  of  the  decree  is  not  such  as,  under 
ii^'  the^pudndff  the  circumstances  of  the  case,  it  ought  to  have  been.  It 
cept*^he°o^"or  app^^rs  that  Mr.  Carter  had  bought  up  the  incumbrance 
**1ILd*ia^"*  •**■-  for  a  less  sum  than  was  due  upon  it.  Now,  that  he  was 
lar,  as  it  does  not  entitled  to  something  out  of  the  estates  is  beyond  all 
the  puintiff  to  en-  question,  because  the  party,  the  owner  of  the  estates,  owed 

sim^<tt  to Vpart  *'^®  *^®^*  »  *^^  *^®  ^^^^  ^^y  ^^  ^^^^  ^^  could  compel 
only.  Mr.  Carter  to  take  less  than  the  amount  of  the  incum- 

course  would  be  brance  on  the  estates  was  on  this  ground  :  that,  inasmuch 
rivlSif  %ft^rS  as  he  was  employed  as  agent  for  him,  equity  would  not 
toe  extont^o?the  P®'''^i*  h^™»  ^^  agent,  dealing  with  a  debt  charged  on  his 
whole  sum  due  on  client's  or  employer's  estates,  to  take  a  benefit  to  himself  ; 
out  prqjudioe  to  and  the  client  or  employer  is  in  such  case  entitled  to  say, 
rteht  toflf "acTOM  *  i^  Jovl  buy  up  that  debt  on  my  estates,  I  must  pay  you 
uit**  ""^"^  ***"  what  you  have  paid,  but  I  have  a  right  to  consider  the 
To  enforoe  a  de-  purchase  as  made  on  my  behalf  as  the  owner  of  the  estates. ' 
by  impeaching  se-  That  Is  an  equity  which  the  party,  the  owner  of  the 
bUi^^iTnocema^^  estates,  must  enforce  against  the  agent ;  it  is  not  an 

according  to  the  equity  which  will  entitle  the  owner  of  the  estate  to  refuse 

{practice  in  isng-      ^      •' 
and;  but  aemSle  to  pay  any  thing  in  respect  of  that  demand.     The  decree, 

by  answer  in  Ire-  as  pronounced  by  the  Court  of  Chancery  in  Ireland,  in 
land. 
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*  In  December,  1837,  the  respondent  filed  his  cross-  *  669 
bill  in  the  said  Court  against  the  appellant,  setting 
forth,  as  herein  before  mentioned,  the  manner  in  which  the 
respondent  became  connected  with  the  firm  of  Oswald  &  Co., 
the  circumstances  under  which  the  said  securities  were  ob- 
tained from  him,  his  acquaintance  and  uninterrupted  con- 
nection with  the  appellant  as  his  only  confidential  professional 
adviser  from  1820  to  August,  1831,  and  the  circumstances 
under  which  the  appellant  obtained  the  assignment  of  the 
said  securities,  knowing  at  the  time  that  negotiations  were 
pending  for  a  compromise  of  the  claims  on  the  foot  thereof. 
The  cross-bill  further  stated,  that  the  respondent's  family 
estates  in  Ireland  and  England  had  been  charged  by  his  late 

effect  dismissed  the  bill,  as  the  plaintiff  did  not  elect  to  accept  the 
offer  made  to  him  ;  it  therefore  did  not  say  ^rhether  he  is  to  receive 
the  whole,  or  so  much  as  he  has  paid  ;  but  the  effect  of  it  is  to  deny  all 
relief  and  payment  to  the  person  in  whom  this  charge  is  legally  vested. 
I  apprehend  the  course  the  Court  ought  to  have  taken  would  have  been, 
not  to  have  dismissed  the  bill,  but  to  have  given  effect  to  the  charge  to 
the  extent  of  making  such  a  decree  as  the  party  was  entitled  to  ;  but 
to  make  it  so  as  to  give  the  defendant,  the  owner  of  the  estate,  an  oppor- 
tunity of  asserting  his  equity  ;  that  equity  being  to  consider  the  purchase 
of  the  charge  as  a  purchase  for  the  benefit  of  the  owner  of  the  property. 
That  ought  to  have  been  done  by  a  cross-bill ;  they  seem  very  niuch  to 
have  mistaken  their  way  in  the  proceedings  in  the  Court  of  Chancery  in 
Ireland,  and  the  object  of  your  Lordships  would  be  to  give  them  an  oppor- 
tunity of  setting  themselves  right ;  and  the  way  in  which  your  Lordships 
may  in  effect  make  an  order  to  set  them  right,  would  be  to  reverse  the  de- 
cree dismissing  the  bill ;  and  in  lieu  of  that  decree  of  dismissal,  to  direct 
that  there  shall  be  a  reference  to  the  Master  to  inquire  what  was  due  in 
respect  of  the  charge  on  the  property  created  by  the  deed  of  the  30th 
July,  1816,  at  the  date  at  which  Mr.  Carter  purchased  the  charge,  with- 
out prejudice  to  any  bill  which  the  owner,  Mr.  Palmer,  may  file  against 
Mr.  Carter,  the  agent.  If  it  is  the  duty  of  the  Court  of  Equity  to  make 
a  decree,  it  is  impossible  to  make  a  decree  which  shall  be  less  injurious  to 
the  future  rights  of  Mr.  Palmer  than  that  which  I  have  suggested,  inas- 
much as  there  will  only  be  an  inquiry  to  ascertain  what  was  due  on  the 
charge  ;  and  if  Mr.  Palmer  thinks  proper  to  raise  this  question  against 
Mr.  Carter,  he  will  have  the  opportunity,  before  the  cause  comes  to  that 
state  in  which  payment  will  be  awarded  to  Mr.  Carter,  of  contending  that 
he  is  only  entitled  to  the  purchase-money  which  he  paid  for  the  charge  on 
the  estate." 

Lord  Brougham  concurred. 
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brother,  Sir  John.  Palmer,  with  yarious  annuities  on  which 

there  were  large  arrears  due  and  owing  at  the  time  of  his 

decease,  with  which  circumstance  the  appellant  was  made 

acquainted,  as  the   respondent's  counsel,  on  various 

*  670   occasions  *  when  questions  with  respect  to  these  an- 

nuities arose :  and  the  cross-bill  charged,  as  evidence 
of  the  appellant  having,  long  before  Mrs.  Bud  worth  Palmer's 
death,  contemplated  the  availing  himself  of  the  information 
he  had  acquired  as  respondent's  confidential  counsel  to  buy 
up  the  incumbrances  on  his  property  whenever  an  oppor- 
tunity offered,  that  in  1828  he  induced  respondent's  solicitors 
to  send  one  Charles  Abbott,  then  pupil  to  the  appellant,  to 
make  inquiries  into  the  incumbrances  on  the  said  family  es- 
tates, and  into  other  matters  relating  to  the  respondent's 
property  in  Ireland  ;  and  that  Abbott,  before  his  departure 
to  Ireland,  received  his  instructions  from  the  appellant,  and 
after  his  return  the  appellant  informed  the  said  solicitors  that 
the  information  obtained  by  him  was  very  valuable,  but  he 
did  not  communicate  the  particulars  thereof  to  them :  and  it 
further  charged,  that  having,  as  such  professional  adviser, 
obtained  information  with  regard  to  the  annuities  charged  on 
the  family  estates,  which  he  should  not  have  applied  to  his 
own  advantage  to  the  detriment  of  his  client,  the  appellant 
employed  a  person  of  the  name  of  Booth,  as  his  agent,  to 
purchase  up  the  outstanding  arrears,  and  which  accordingly 
Booth  effected  to  the  extent  of  upwards  of  14,000^,  for  a 
very  inconsiderable  avaa  of  money.  And  after  stating  and 
submitting  that  the  acts  of  the  appellant  in  procuring  assign- 
ments of  the  said  securities  were  a  fraud  on  the  respondent, 
and  in  violation  of  the  trust  and  confidence  reposed  by  him 
in  the  appellant,  and  further  stating  and  submitting  that  the 
other  dealings  and  transactions  of  the  appellant  with  respect 
and  in  relation  to  the  estates  of  the  respondent,  and  the  in- 
cumbrances affecting  the  same,  were  evidence  of  such  fraud 

and  malpractices,  the  respondent,  by  his  bill,  prayed 

*  671    that  the  same  might  *  be  deemed  a  cross-bill  to  the  bill 

of  the  appellant,  and  that  it  might  be  referred  to  one 
of  the  Masters  of  the  Court  to  take  an  account  of  the  sum 
then  due  on  foot  of  the  said  principal  sum  of  2400/.,  being 
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the  conaideration  for  the  assignment  of  the  said  securities^ 
with  interest  thereon  at  the  rate  of  six  per  cent  to  the  date 
of  the  service  of  the  said  notice  of  the  24th  of  December, 
1884 ;  and  to  tax  and  ascertain  the  costs  of  the  appellant  as 
between  party  and  party,  up  to  the  time  of  the  service  of  the 
said  notice,  and  that  the  sum  which  should  be  found  due  to 
the  appellant  for  costs  might  be  added  to  the  sum  which 
should  or  might  be  found  due  to  him  on  foot  of  the  said  sum 
of  24002.,  for  principal  and  interest ;  and  that  it  might  be 
declared,  that  under  the  circumstances  of  the  case,  it  was  not 
competent  for  the  appellant  to  purchase  the  said  securities  for 
his  own  benefit,  and  that  therefore  he  was  entitled  to  hold  the 
said  judgment  and  deed  of  covenant  so  assigned  to  him  as 
aforesaid  only  as  securities  for  such  sum  as  should  be  found 
due  upon  the  account  to  be  so  taken  as  aforesaid ;  and  that, 
with  respect  to  the  residue  and  remainder  of  the  sums  al- 
leged to  be  due  on  foot  of  the  said  securities,  the  appellant 
might  be  declared  to  be  possessed  of  and  interested  in  the 
same  in  trust  for  the  respondent ;  and  that  such  sums  as 
should  be  found  due  for  principal,  interest,  and  costs  on  foot 
of  the  said  siun  of  24002.  might  be  paid  to  the  appellant  out 
of  the  said  sum  of  61582.  8s,  4(2.  three  and  a  half  per  cent 
'Stock  then  standing  to  the  credit  of  the  cause  ;  and  that  after 
paying  the  same^  the  balance  of  the  said  sum  of  61582.  8^.  4<2., 
with  such  cash  as  might  be  in  bank  likewise  to  the  credit  of 
the  cause  on  account  of  the  dividends  thereof,  might  be  paid 
over  to  the  respondent ;  and  that  the  appellant  might 
execute  an  assignment  or  release  of  the  said  *  securi*  *  672 
ties  to  the  respondent,  at  the  respondent's  costs  and 
charges,  or  to  such  other  person  or  persons  as  the  respondent 
might  name  for  that  purpose. 

The  appellant  filed  his  answer  to  the  cross^bill  in  May, 
1838 ;  and  thereby,  after  setting  forth  the  circumstances  of 
the  respondent's  connection  with  the  firm  of  Oswald  &  Co. 
as  a  partner  thereof,  and  that  Sheppard  &  Mackmurdo  claimed 
a  balance  of  account  gainst  that  firm  in  respect  of  various 
dealings  between  the  two  firms,  and  that  such  balance  was 
not  at  any  time  denied  by  Oswald  &  Go.  to  be  correct,  and 
that  it  formed  the  consideration  for  the  said  securities,  the 
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appellant  said,  that  to  the  best  of  his  knowledge  and  belief 
the  said  H.  Carpenter  did  not  wait  on  the  respondent  at 
Bruges  in  the  year  1816  or  any  other  time,  nor  make  to  him 
such  communications  as  in  the  cross-bill  alleged,  or  any  other 
communication,  nor  threaten  that  proceedings  would  be  taken 
for  the  purpose  of  making  him  a  bankrupt ;  and  that  there- 
fore the  respondent  was  not  alarmed  at  such  threats,  and  did 
not  under  the  influence  of  such  threats  and  in  ignorance  of 
the  state  of  the  accounts  execute  the  said  bond  and  deed  of 
covenant  of  the  Slst  July,  1816  ;  for  the  appellant  had  been 
informed  and  beUeved  that  Carpenter  never  waited  on  the 
respondent  at  Bruges,  but  that  he  executed  the  said  bond 
and  deed  by  the  advice  and  in  the  presence  only  of  Mr.  Mat- 
thew O'Reilly,  who  was  for  many  years  his  confidential  legal 
adviser ;  and  that  previous  to  his  execution  thereof  the  ac- 
counts between  the  firms  of  Oswald  &  Co.  and  Sheppard 
&  Mackmurdo  had  been  carefully  investigated,  and  the 
balance  due  to  Sheppard  &  Mackmurdo  accurately  ascer- 
tained; in  which  investigation  of  the  accounts,  O'Reilly 
and  Messrs.  Sturmy  and  Farris,  formerly  clerks  of 
*  678  Oswald  *  &  Co.,  acted  for  that  firm,  and  for  the  re- 
spondent as  a  partner  thereof:  and  after  the  said  bal- 
ance had  been  carefully  ascertained,  O'Reilly,  on  the  part 
of  the  respondent,  and  Carpenter  on  the  part  of  Sheppard 
&  Mackmurdo,  settled  and  approved  of  the  drafts  of  the 
said  bond  and  deed ;  and  the  same  having  been  eng^rossed, 
were  delivered  to  O'Reilly,  who  was  then  on  his  road  to 
join  the  respondent  on  the  continent,  for  execution  by  him, 
and  the  said  bond  and  deed  were  accordingly  executed  by 
him  in  the  presence  only  of  his  said  legal  adviser,  O'Reilly, 
and  after  the  respondent  had  been  fully  informed  of  the 
aforesaid  investigation  of  the  accounts,  and  after  full  de- 
liberation ;  and  the  bond  and  deed  remained  in  the  pos- 
session of  the  respondent  or  O'Reilly,  until  the  month  of 
May,  1817,  when  they  were  transmitted  by  O'Reilly  to  Car- 
penter.    (See  the  evidence,  tn/ra,  p.  679.) 

The  answer,  after  setting  forth  the  circumstances  of  the 
assignment  of  the  securities  to  Mackmurdo,  stated  that  during 
the  year  1820  the  appellant  practised  under  the  English  bar  as 
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a  certificated  conveyancer,  and  in  February,  1821,  was  called 
to  that  bar :  that  the  appellant,  in  the  course  of  the  year  1820, 
and  from  time  to  time  thenceforth  until  the  termination  of  his 
professional  connection  with  Lucas  &  Parkinson,  who  were 
the  respondent's  English  solicitors,  was  frequently  consulted 
and  employed  by  them  in  his  professional  capacity  in  a  great 
variety  of  matters,  and,  amongst  others,  in  the  affairs  of  the 
respondent  (for  the  first  time  in  May,  1820),  and  the  respon- 
dent being  entitled,  under  the  will  of  Roger  Palmer,  to  an 
estate  for  life  in  certain  Irish  estates,  expectant  upon  the 
decease  of  Mrs.  Budworth  Palmer,  with  remainder  to  his 
first  and  every  other  son  in  tail  male,  and  his  eldest  son, 
William  Henry  Roger  Palmer,  having  attained  the  age 
of  twenty-one,  instructions  for  a  settlement  *of  the  *674 
said  estates  were  in  the  year  1824  drawn  up  by  one 
Hartly  Hodson,  a  retired  Irish  solicitor,  then  resident  at 
Bruges,  which  instructions  were  laid  before  the  appellant  by 
Lucas  &  Parkinson,  to  f)repare  the  proposed  settlement ;  but 

« 

the  instructions  requiring  explanation,  and  the  respondent 
being  unable  to  come  to  England,  it  was  considered  desirable 
by  Lucas  &  Parkinson,  and  Hodson,  and  the  respondent  and 
his  said  son,  that  they  and  the  appellant  should  meet  at 
Ostend,  for  the  purpose  of  discussing  and  perfecting  the  pro- 
visions of  the  settlement ;  and  the  appellant  being  solicited 
by  the  said  solicitors  to  go  to  Ostend  for  the  purpose,  with 
great  reluctance  consented  to  proceed  thither  in  August, 
1824 ;  and  after  several  meetings  and  discussions  with  the 
respondent  and  his  son,  and  several  legal  friends  then  resid- 
ing at  Ostend,  the  appellant,  after  his  return,  proceeded  to 
prepare  the  said  settlement,  which,  however,  did  not  finally 
take  place  until  the  beginning  of  the  year  1827. 

The  answer  further  stated,  that  in  1827  the  appellant  was 
instructed  by  Messrs.  Lucas  &  Parkinson  to  peruse  and  settle, 
and  he  did  settle,  the  draft  of  an  assignment  by  Mackmurdo, 
of  the  bond  and  deed  of  covenant  of  July,  1816,  to  Mr.  Day, 
as  a  trustee  for  the  respondent  and  his  eldest  son,  in  con- 
sideration of  36702.  and  interest,  to  be  paid  within  six  months 
after  the  death  of  Mrs.  Budworth  Palmer,  and  to  be  secured 

by  a  charge  by  the  respondent  on  the  settled  estates,  and  by 
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the  joint  bond  of  himself  and  son  to  the  amount  of  10,000Z. ; 
and  which  draft  recited  that  the  whole  of  the  principal  money 
and  interest  secured  by  the  bond  and  deed  still  remained 
due  and  unsatisfied,  and  that  Mackmurdo  had  agreed  to  accept 
in  satisfaction  thereof  the  smaller  sum  of  3570/.  and 

*  675   interest,  in  consideration  of  the  additional  *  security 

offered  by  the  respondent's  eldest  son,  first  tenant  in 
tail  in  remainder  under  the  said  will,  joining  in  the  said  bond : 
that  the  appellant  was  likewise  instructed  to  settle,  and  did 
settle,  drafts  of  the  accompanying  deed  of  charge  by  the 
respondent,  and  joint  bond  of  himself  and  his  said  son,  but 
they  were  never  executed,  in  consequence  of  the  respon- 
dent's said  son  having  in  the  early  part  of  1828  married,  and 
refused  to  execute  the  bond :  that  the  appellant  was  again,  in 
1831,  instructed  by  Lucas  &  Parkinson  to  settle  a  draft  assign- 
ment by  Mackmurdo  of  the  judgment  entered  up  on  the 
bond  of  July,  1816,  to  a  trustee  for  Mackmurdo  and  the 
respondent,  in  consideration  of  the  respondent  securing,  by 
his  bond  for  10,000Z.  and  by  a  charge  on  the  settled  estates, 
payment  to  Mackmurdo,  within  six  months  after  the  decease 
of  Mrs.  Budworth  Palmer,  of  357 OZ.,  and  also  of  another  sum 
left  blank  in  the  said  draft,  with  interest  from  the  1st  of  Feb- 
ruary, 1827 :  that  upon  receiving  instructions  for  this  draft, 
the  appellant  was  solicited  by  Lucas  &  Parkinson,  who  had 
had  some  difference  with  the  said  Day,  to  allow  the  appel- 
lant's name  to  be  inserted  therein  as  trustee,  which  he  with 
much  reluctance  consented  to,  and  he  settled  the  draft 
accordingly,  and  also  the  drafts  of  the  accompanying  bond 
and  deed  of  charge  ;  and  the  said  draft  assignment  and  draft 
charge  contained  a  recital  that  all  the  moneys,  both  principal 
and  interest,  secured  by  the  bond  and  deed  of  July,  1816, 
were  still  unsatisfied:  that  in  1831  the  fees  due  to  the  appel- 
lant for  his  professional  services  in  the  affairs  of  the  respond- 
ent amounted  to  a  considerable  sum ;  and  in  that  year  the 
appellant  was  instructed  by  Lucas  &  Parkinson  to  settle, 
and  he  did  settle,  the  drafts  of  certain  charges  from  the  re- 
spondent to  them  upon  his  estates  and  properties,  for 

*  676    *  securing  all  the  fees  and  moneys  then  due  and  owing, 

and  thereafter  to  become  due  and  owing,  to  them ;  and 
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they  then  intimated  to  the  appellant  that  the  large  amount  of 
fees  owing  from  them  to  him  in  the  matters  of  the  respondent 
would  be  forthwith  liquidated  or  provided  for^  and  that  they 
had  the  instructions  of  the  respondent  thenceforth  to  employ 
Mr.  Brewer,  an  English  barrister,  in  the  matters  of  the  re- 
spondent, instead  of  the  appellant :  that  the  last  mentioned 
drafts  were,  in  the  month  of  August,  1831,  perused  and  finally 
settled  by  Mr.  Brewer,  the  then  counsel  of  the  respondent ; 
and  other  charges  on  the  estates  of  the  respondent,  and  which 
had  been  originally  settled  by  the  appellant,  were  about  the 
same  time  submitted  to  and  altered  by  Mr.  Brewer,  as  such 
counsel :  that  Lucas  &  Parkinson  obtained  the  execution  of 
their  securities  by  the  respondent  in  the  said  month  of 
August,  having  in  the  previous  month  of  July  discontinued 
all  professional  intercourse- with  the  appellant,  and  they  never 
since  came  to  any  settlement  with  him  in  relation  to  the  large 
amount  of  fees  due  as  aforesaid,  and  he  was  not  after  the  said 
months  of  July  or  August,  1831,  in  any  way  whatever  con- 
sulted or  employed  in  the  affairs  of  the  respondent,  nor  had 
he  since  received  any  payment  whatever  for  the  services  he 
rendered  the  respondent  from  the  year  1820  up  to  the  said 
year  1831. 

The  answer  then  stated  that  in  1832  an  intimacy  having 
sprung  up  between  the  appellant  and  Mackmurdo,  the  appel- 
lant learned  that  no  definitive  arrangement  had  been  come  to 
for  liquidation  of  the  claims  under  the  bond  and  deed  of  July, 
1816 ;  and  Mackmurdo  having  expressed  his  annoyance  at  the 
delay  thereof,  and  his  desire  to  dispose  of  the  same,  it  was  ulti- 
mately agreed  that  he  should  transfer  his  securities 
*  to  the  appellant  for  the  sum  of  1400Z.,  and  a  *  677 
memorandum  to  that  effect  was  signed  on  the  2d  of 
June,  1832;  but  it  being  afterwards  discovered  that  Mrs. 
Budworth  Palmer  had  been  burned  to  death  on  the  night 
of  the  preceding  3l8t  of  May,  by  whose  death  the  value 
of  the  said  securities  was  greater  than  Mackmurdo  and 
the  appellant  were  aware  of  at  the  time  of  their  entering 
into  the  agreement,  the  same  was  not  proceeded  with,  and 
nothing  further  was  done  therein  until  the  month  of  June, 
1833,  when,  on  a  casual  meeting  of  Mackmurdo  and  the  ap^ 
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pellant,  the  subject  was  renewed,  and  Maekmurdo  offered  to 
conclude  the  sale  if  the  appellant  would  add  10002.  to  the 
original  sum  of  1400/. ;  which  the  appellant  having  agreed 
to  do,  the  assignment  of  the  3d  of  August,  1833,  was  exe- 
cuted. 

The  appellant  denied  that  he  was,  from  1820  to  1831,  as 
stated  in  the  cross-bill,  the  sole  counsel  and  professional  and 
general  legal  and  confidential  adviser  of  the  respondent,  he 
having  had  during  the  period  various  counsel  and  professional 
and  legal  and  confidential  advisers  of  considerable  ability, 
including  his  said  English  solicitors,  the  said  Hodson,  Mr. 
O^Reilly  and  Mr.  Swift  and  Mr.  Blackburn,  Irish  barristers ; 
Mr.  Hughes  and  the  said  Mr.  Brewer,  English  barristers ;  the 
late  Mr.  Bell,  of  the  English  Chancery  bar,  Doctor  Lushing- 
ton,  and  Sir  John  Campbell,  her  Majesty^s  English  Attorney- 
General  ;  all  of  whom  were  consulted  by  the  respondent  at 
various  times,  without  the  appellant  in  any  way  whatever 
attending  or  assisting  at  such  consultations.  The  appellant 
also  denied  that  he  e^cpressed  his  opinion  at  any  time  as  to 
the  invalidity  of  the  said  securities;  and  said,  that  to  the 
best  of  his  belief  negotiations  for  a  compromise  were  not 
continued  to  the  year  1831  with  Maekmurdo  ;  and  he 
*  678  admitted  that  he  insisted  on  holding  *  the  securities  so 
assigned  to  him  for  his  own  benefit,  and  that  he  re- 
quired the  respondent  to  pay  him  the  full  amount  of  principal 
and  interest  for  which  the  same  were  originally  executed : 
and,  after  admitting  the  service  of  the  notice  of  the  24th  of 
December,  1834,  he  insisted  and  submitted  that,  as  to  the 
residue  of  the  sums  alleged  to  be  due  on  foot  of  the  said 
securities,  he  was  not  a  trustee  for  the  respondent,  he  being  a 
bond  fide  purchaser  for  a  valuable  consideration ;  and  as  such 
bond  fide  purchaser  he  claimed  to  be  entitled  to  be  paid  the 
full  amount  of  all  principal  and  interest  due  on  the  said 
seciuities. 

The  respondent  replied  to  the  answer;  and  issue  being 
joined,  the  appellant  examined  witnesses,  and  the  respondent 
declined  to  examine  any  in  the  cross  cause ;  but  on  their  joint 
application  an  order  was  made  by  the  Master  of  the  Rolls, 
under  which  all  parties  were  at  liberty  to  read,  on  the  hear- 
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ing  of  the  cross  cause,  the  depositions  and  extracts  given  in 
evidence  in  the  original  cause,  (a) 

(a)  From  the  very  volnminona  evidence,  conBiBting  of  docoments  and 
depositions,  we  make  the  following  extracts,  as  applicable  to  the  doubt* 
fal  facts  in  the  case  :  first  from  the  appellant's  evidence  :  — 

Mr.  Sheppard,  the  bankmpt,  to  whom  the  bond  and  deed  of  covenant 
had  been  granted  (after  disclaiming  any  interest  in  them,  or  in  any 
matter  in  issue  between  the  parties  in  the  suit,  or  in  the  event  or  in  the 
result  of  the  suit),  stated  the  nature  of  the  dealings  between  the  firm  of 
Sheppard  &  Mackmurdo,  and  the  firm  of  Oswald  &  Co. ,  and  the  respon- 
dent's connection  with  the  latter  firm  as  a  partner,  and  that  witness  was 
introduced  to  him  as  such  partner  by  Oswald,  in  1812;  and  that  Howell 
subsequently  told  witness  that  respondent  had  been  a  partner  of  their  firm. 
Witness  denied  that  he  and  Mackmurdo  instituted  or  threatened  any 
proceeding  for  the  recovery  of  the  debt  due  to  them  from  Oswald  &  Co. ; 
except  that  in  1815  they  employed  Mr.  Carpenter,  a  London  solicitor,  to 
go  to  Ireland  to  effect  a  settlement  thereof  with  the  respondent,  as  one  of 
the  partners  of  the  said  firm,  with  instructions  to  take  such  proceedings 
as  he  should  deem  necessary  for  that  purpose.  Witness  believed  that  the 
accounts  between  the  two  firms  had  been  correctly  ascertained  on  ex- 
amination of  their  books,  and  the  balance  struck  for  which  the  bond  was 
given  ;  and  that  those  accounts  were  approved  of,  and  considered  as  fairly 
settled  by  the  partners  of  both  firms,  or  by  their  respective  legal  advisers 
and  agents. 

Mr.  Henry  Carpenter,  the  said  solicitor,  said  that  in  the  years  1815 
and  1816  he  had  been  employed  by  Sheppard  &  Mackmurdo  to  recover  a 
sum  of  about  2900/.  alleged  to  be  due  to  them  from  Oswald  &  Co. ;  and 
for  that  purpose  he  went  to  Dublin,  and  there  issued  a  bailable  writ 
against  Oswald,  Howell,  and  the  respondent ;  whereupon  a  negotiation 
took  place  between  witness  as  attorney  of  Sheppard  &  Mackmurdo,  and 
Mr.  Matthew  O'Reilly,  a  barrister,  on  behalf  and  as  the  legal  adviser  of  the 
respondent,  as  to  the  alleged  debt :  that  during  the  negotiation  it  was 
proposed  that  he  (respondent)  should  have  time  for  the  payment  of  the 
debt  and  the  costs  incurred,  until  after  the  death  of  a  relation,  when 
he  would  become  entitled  to  certain  estates,  he  giving  his  bonds  for  the 
payment  of  such  debt  and  costs,  and  also  entering  into  a  deed  of  covenant 
to  charge  the  estates  therewith  on  his  coming  into  possession :  that  on 
the  25th  of  July,  1815,  having  received  a  letter  from  O'Reilly  consenting 
to  the  proposal,  and  saying  that  he  should  be  forthwith  in  London  and 
arrange  the  same,  witness  met  him  accordingly,  and  had  a  conference 
with  him  on  the  subject,  when  he  stated  that  he  consented,  on  behalf  of 
the  respondent,  to  the  terms  so  proposed,  but  that  the  parties  differed  as 
to  the  amount  of  the  debt ;  and  he  suggested  that  the  amount  might  be 
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•  679        *  The  Master  having  made  his  report  in  the  first 
cause,  and  the  respondeat  having  taken  exceptions  to 

ascertained  by  one  of  the  f onner  clerks  of  Oswald  &  Co. ,  and  that  in  the 
mean  time  he  would  go  to  the  Continent,  and  finish  the  business  on  his 
return :  that  witness  informed  Sheppard  &  Mackmurdo  of  what  had  passed 
between  him  and  O^Reilly,  and  consulted  with  them  as  to  the  best  mode 
to  be  adopted  for  satisfying  him  as  to  the  true  amount  of  the  account ; 
and  on  the  27th  of  July,  went  with  them  to  Mr.  Sturmy,  one  of  Oswald 
&  Co.'s  late  clerks,  to  get  him  to  examine  said  account ;  when  he  stated 
that  the  books  of  the  firm  were  in  the  hands  of  Mr.  Farris,  another  of 
said  clerks  :  whereupon  witness  wrote  to  Farris  to  bring  in  the  said  books, 
which  he  refused  to  do  ;  of  which  refusal,  &c..  witness  informed  O^Reilly, 
who  said  he  should  leave  London  and  return  in  a  month ;  but  he  did  not 
again  return  to  London,  and  the  investigation  stood  over  until  March, 
1816,  when  the  said  accounts  were  examined  by  Sheppard  and  witness 
and  Mr.  Vaux,  one  of  Sheppard's  clerks,  and  also  by  Sheppard,  Vaux, 
and  Sturmy:  that  the  accounts  were  drawn  out  by  witness,  and  fair 
copies  made,  under  which  he  wrote  a  memorandum  for  Sturmy,  Farris, 
and  Vaux,  as  the  clerks  of  the  parties,  to  sign  in  testimony  of  their  be- 
ing correct ;  which  Vaux  signed,  but  Sturmy  and  Farris  did  not ;  but 
Sturmy  promised  to  write  a  letter  which  would  be  equally  effectual,  and 
which  letter  he  wrote  accordingly  :  after  which  witness  sent  the  accounts 
to  O'Reilly,  with  a  long  explanatory  letter  :  that  the  balance  thus  ascer- 
tained to  be  due  to  Sheppard  k  Mackmurdo  from  Oswald  &  Co.  amounted 
to  2663/.  19jv.  M.  ,  and  such  balance  was  not  impugned  by  O'Reilly,  but 
was  not  otherwise  approved  of  by  him  :  that  the  elements  of  the  accounts 
were,  goods  sold  and  delivered,  returned  bills  and  cash  ;  and  that  O'Reilly 
and  Sturmy  acted  for  the  respondent  in  relation  to  the  matter  of  the  ac- 
counts in  ascertaining  the  said  balance,  before  the  execution  of  the  bond 
and  deed  :  that  the  draft  of  the  deed  of  covenant  of  the  31st  of  July, 
1816,  had  been  first  drawn  by  witness  in  December,  1815,  and  a  fair  copy 
thereof  transmitted  to  O'Reilly,  acting  for  the  respondent,  for  his  perusal 
and  approval :  that  he  did  not  reply  until  the  16th  of  July  following, 
when  he  wrote  a  letter,  stating  that  he  was  coming  to  London,  and  he 
requested  that  the  said  securities  might  be  prepared  in  London  against 
his  arrival :  that  on  the  30th  of  that  month  he  came  to  London,  and 
informed  witness  that  the  respondent  was  on  the  Continent,  and  that  if 
witness  prepared  the  securities  he  would  get  them  executed  :  that  wit- 
ness prepared  them  accordingly,  and  read  over  and  settled  them  with 
O'Reilly,  who  did  not  then  impugn  the  accounts,  or  raise  any  specific 
objection  to  them,  but  he  put  it  to  witness  professionally,  whether  witness 
would  object  to  add  a  clause  to  the  deed,  that  if  it  should  appear  that  the 
debt  due  from  Oswald  &  Co.  to  Sheppard  &  Mackmurdo  should  prove 
less  than  the  sum  mentioned  in  the  securities,  they  should  stand  aa 
securities  for  such  less  sum  ;  to  which  witness  answered  that  though  he 
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that  report,  the  original  cause  came  on  to  be  heard 

*  on  the  report,  exceptions,  and  merits,  and  the  cross    *  680 

believed  the  accounts  were  correct,  nevertheless  he  would  not  object  to  such 
clause  being  introduced  into  the  deed,  and  it  was  introduced  accordingly  : 
that  ou  the  30th  or  31st  of  July,  the  bond  and  deed  were  engrossed,  and 
shortly  afterwards  delivered  to  O'Reilly  to  take  them  to  the  Continent 
and  obtain  the  execution  of  them,  which  he  did  accordingly,  and  they 
remained  in  O'Reilly's  possession  until  May,  1817,  when  he  transmitted 
them  to  this  witness  with  a  letter.  [In  that  letter  O'Reilly  requested 
Carpenter  to  hold  the  securities  until  they  both  should  meet  and  finally 
arrange  everything.] 

Mr.  William  Day  said  he  had  been  the  respondent's  London  solicitor 
from  1803  until  he  went  into  partnership  with  Oswald  and  Howell  in 
1809,  and  he  again  renewed  that  connection  in  1820  at  Bruges,  where 
respondent  gave  him  instructions  to  try  to  settle  partnership  debts,  to 
which  he  said  he  was  liable  to  Sheppard  &  Mackmurdo  and  others.  At 
that  time  Mr.  O'Reilly  appeared  to  be  the  respondent's  legal  adviser  in 
Ireland.  The  respondent  told  this  witness  at  that  time  that  the  debt  due 
from  him  to  Sheppard  &  Mackmurdo  was  about  4300/. 

Mr.  Samuel  Cotton  said  he  was,  from  the  year  1824,  for  six  years, 
or  thereabouts,  the  solicitor  of  Mackmurdo,  and  during  that  period  was 
employed  by  him  to  obtain  from  the  respondent  payment  of,  or  further 
security  for,  the  sums  mentioned  to  be  secured  by  the  bond  and  deed  of 
covenant ;  and  in  the  course  of  such  employment  he  understood  it  to  be 
admitted  by  the  respondent,  —  whom  witness  saw  at  Bruges  expressly 
upon  the  business  of  obtaining  such  payment  or  security,  —  and  also  by 
Messrs.  Lucas  &  Parkinson,  as  his  solicitors,  that  the  said  sums  were 
bond  fide  due  and  owing  by  the  respondent ;  no  question,  to  the  best  of 
witness's  recollection  and  belief,  having  been  raised  at  any  time  by  the 
respondent  or  his  solicitors,  in  their  intercourse  with  this  witness,  on  the 
subject  of  the  debt. 

Mr.  Thomas  Brewer,  barrister,  examined  by  the  appellant  in  the  cross 
cause,  said  he  was  first  consulted  in  June,  1831,  by  Messrs.  Lucas  & 
Parkinson  on  behalf  of  the  respondent,  when  a  consultation  took  place 
between  himself  and  the  appellant  on  the  respondent's  affairs,  and  they 
gave  a  joint  opinion  :  and  this  witness  continued  from  that  time  to  some 
time  in  the  year  1833  to  be  consulted  and  employed  by  Lucas  &  Parkinson 
for  the  respondent. 

The  following  witnesses  were  examined  by  the  respondent  in  the 
original  cause  ;  none  in  the  cross  cause:  — 

Mr.  George  Howell,  partner  in  the  firm  of  Oswald  &  Co. ,  said  he  was 
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cause  on  pleadings  and  proofis,  before  the  Lord  Chan- 
cellor of    Ireland,  on    the    23d   and    subsequent    days  of 

aware  the  respondent  executed  a  bond  to  Sheppard  &  Mackmnrdo,  or  one 
of  them,  for  a  debt  alleged  to  be  due  to  them  from  the  late  firm  of 
Oswald  &  Co. ,  against  the  execution  of  which  witness  remonstrated,  be- 
lieving that  the  money  was  not  due  ;  and  he  knew  that  after  the  bond 
was  executed,  it  was  expressed  and  understood  that  it  was  given  to 
secure  such  sum  only  as,  on  investigating  the  accounts  of  the  firms  of 
Sheppard  &  Mackmurdo  and  Oswald  &  Co.,  should  appear  to  be  due 
from  the  latter  to  the  former  firm.  Did  not  very  accurately  recollect, 
but  he  believed  that  before,  or  at  the  time  of  the  execution  of  the  bond, 
threats  of  legal  proceedings  were  made  by  Mackmurdo  to  the  respondent, 
or  to  some  person  on  his  behalf,  for  the  purpose  of  being  communicated 
to  him,  to  induce  him  to  execute  the  bond,  which  witness  was  sure  he 
never  otherwise  would  have  executed.  He  heard  and  believed  it  was 
executed  at  Bruges,  and  that  O'Reilly  was  the  person  who  obtained  the 
execution  of  it ;  did  not  know  whether  the  respondent  at  first  refused  to 
sign  the  bond,  but  believed  he  did.  [This  witness  proved  the  following 
letter  to  Mr.  O'Reilly  to  be  in  the  handwriting  of  Mackmurdo  : — ] 

«*  Noble  Street,  London,  3d  March,  1821. 
"My  dear  Sir,  —  Your  letter  from  Thomastown,  of  24th  February, 
has  just  come  to  hand,  and  has,  as  you  may  easily  conceive,  created  much 
surprise  and  regret.  Our  negotiation  has  been  carried  on  for  nearly  a 
year  and  a  half,  and  on  reference  to  your  several  letters,  I  find  that  you 
at  first  objected  to  sign  the  bond  until  I  had  sent  you  an  undertaking  not 
to  molest  or  arrest  Sir  William  Palmer,  or  cause  him  to  be  arrested : 
this  I  long  since  sent  you,  and  your  subsequent  letters  have  stated  and 
assured  me  in  the  most  unqualified  terms  that  you  would  certainly  call  at 
Mr.  Howe's  the  first  time  you  came  to  Dublin,  and  put  your  signature  to  the 
bond ;  this,  indeed,  you  confirmed  also  to  Mr.  Howe,  and  I  must  put  it  to 
your  own  feelings  whether  you  would  not  have  done  the  needful,  if  per- 
chance Mr.  Howe  had  been  at  home  at  the  time  you  caUed  upon  him ; 
but  in  reference  to  the  obstacle  you  now  mention,  which  arises  solely 
from  a  surmise  on  the  part  of  Mr.  Howell  that  the  accounts  have  not  been 
agreed,  and  that  Sir  William  Henry  Palmer  has  signed  for  a  wrong  amount, 
I  am  ready  to  prove  to  you  that  this  is  altogether  untrue  ;  I  myself  was  a 
party  to  a  thorough  investigation  dnd  examination  of  the  accounts  of  both 
the  Dean  Street  house  and  the  Dublin  house  previous  to  the  filling  up  the 
bond,  and  these  accounts  are  now  in  my  possession,  together  with  the 
letters  of  Mr.  Farris  and  Sturmy,  the  then  clerks  of  Mr.  Oswald,  and  to 
whom  the  investigation  was  entrusted,  stating  that  the  accounts  are 
agreed  and  adjusted.  It  is  really  unhandsome  of  Mr.  Howell  thus  to 
throw  impediments  in  the  way  which  are  altogether  without  foundation, 
and  which  it  is  not  in  his  power  to  establish  ;  he  has  long  since  spoken  in 
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♦January,  1889,  and  his  Lordship,  on   the  15th  of   •681 
February,  1889,  gave  his  judgment ;  and  ordered  and 

ambiguoQS  terms  that  the  bond  was  for  a  vrrong  amount,  and  in  conse- 
qnence  I  wrote  to  him  repeatedly  to  beg  that  he  would  immediately  enter 
upon  their  examination,  and  I  was  anxious  to  remove  every  semblance  of 
impediment,  and  this  I  am  ready  to  do  now,  as  I  am  quite  certain  that 
the  accounts  are  entirely  correct ;  but  to  waive,  however,  all  difficulty  for 
the  present,  I  consent  to  the  footing  on  which  you  agree  to  sign  the  bond 
without  further  delay;  viz.,  that  if,  upon  examination  of  the  accounts 
between  the  firms  of  Alexander  Oswald  &  Co.  and  Sheppard  and  Mack- 
murdo,  it  should  be  found  that  the  amount  stated  in  the  bond  granted  by 
Sir  William  Henry  Palmer,  in  satisfaction  of  the  debt  due  from  the 
former  to  the  latter,  is  incorrect,  it  is  hereby  understood  and  agreed  by 
me,  as  sole  representative  of  the  late  firm  of  Sheppard  &  Mackmurdo, 
that  the  sum  to  be  recovered  on  the  bond  is  only  for  whatever  may  be 
established  as  the  correct  balance,  and  not  what  the  bond  specifies,  should 
that  not  be  all  due.  As  my  brother's  stay  in  Dublin  depends  altogether 
upon  you,  I  trust  you  will  not  hesitate  to  execute  the  bond  on  receipt  of 
this,  and  I  write  to  him  by  this  post  to  explain  what  you  had  written, 
and  what  I  have  replied.  One  thing,  however,  I  must  request,  —  that  you 
will  insist  upon  some  one  immediately  entering  upon  the  examination  of 
the  accounts  with  me,  without  further  loss  of  time  ;  all  these  journeys, 
correspondences,  and  conferences  with  Carpenter  &  Co.,  swell  the  amount 
of  the  charges  which,  by  the  conditions  of  the  bond,  I  am  entitled  to 
recover.  Pray  write  my  brother  the  moment  yon  receive  this,  and  arrange 
with  him  the  plan  of  meeting. 

**  Tour  obliged  and  humble  servant, 

**£.  L.  Mackmurdo.*' 

Mr.  Matthew  O'Reilly,  barrister  in  Ireland,  having,  in  his  examination 
in  chief  by  the  respondent,  proved  the  execution  by  him  of  the  bond  and 
deed,  further  said,  in  answer  to  the  appellant's  cross-interrogatory,  that 
at  the  time  of  their  execution  the  respondent  remded  at  Bruges  ;  and  pre- 
vious to  the  execution  of  them,  Carpenter,  the  solicitor  of  Sheppard  & 
Mackmurdo,  and,  to  the  best  of  witness's  recollection,  Mackmurdo  him- 
self, represented  to  witness,  as  a  friend  to  the  respondent,  that  unless  he 
executed  them  a  commission  of  bankrupt  would  be  sued  out  against  him 
by  Sheppard  &  Mackmurdo ;  which  representations  witness  communi- 
cated to  the  respondent,  and  gave  him  his  own  opinion  that  the  said  com- 
*  mission  of  bankrupt  would  be  sued  out  against  him  in  case  he  refused  to 
execute  said  bond  and  deed ;  and  the  respondent  coinciding  in  that 
opinion,  on  consultation  with  witness  on  the  subject,  thought  it  advisable, 
as  the  only  way  to  prevent  such  conunission  from  being  sued  out,  to 
execute  the  said  bond  and  deed,  which  he  accordingly  did :  witness's 
opinion  at  the  time  was,  that  in  no  case  could  a  greater  sum  be  recovered 
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decreed,  in  the  first  cause,  that  the  exceptions  taken 
*682    *  by  the  respondent  to  the  report  be  overruled,  and 

under  said  bond  or  deed,  or  either  of  them,  than  the  sum  of  40001. ;  and 
being  the  friendly  adviser  of  the  respondent,  witness  did,  to  the  best  of 
his  recollection,  state  to  him  that  such  only  was  the  extent  of  the  liability 
incurred  by  him  by  executing  said  bond  and  deed  ;  and  having  frequently 
heard  from  Howell  that  the  entire  sum  claimed  by  Sheppard  &  Mack- 
murdo  was  not  due  when  said  bond  and  deed  were  executed  and  left  in 
witness's  custody,  witness  refused  to  hand  them  over  to  Mackmurdo 
until  he  procured  from  him  a  letter  stating  that  no  sum  should  be  recover- 
able under  them,  or  either  of  them,  over  and  above  whatever  sum  should 
appear  to  be  justly  and  fairly  due  on  a  settlement  of  accounts. 

Mr.  John  Lucas  said  he  had  been  engaged,  in  conjunction  with  his  part- 
ners, as  the  solicitor  of  the  respondent  since  about  the  year  1819  :  that  the 
appellant  was  a  barrister,  but  principally  practised  as  a  conveyancer,  and 
was  employed  as  the  counsel  or  legal  adviser  of  the  respondent  for  the  first 
time  in  the  year  1820,  and  continued  as  such  counsel  or  legal  adviser  to 
the  respondent  till  August,  1831 ;  and  to  the  best  of  witness's  recollection 
and  belief  he  did  not  continue  to  be  employed  as  such  counsel  or  pro- 
fessional adviser  after  that  period,  or  in  any  period  in  the  year  1832 : 
that  the  appellant  was  intimately  acquunted  with  the  afEairs  of  the  re- 
Bpondent,  itnd,  as  his  professional  adviser,  was  aware  of  the  claims  and 
demands  of  Mackmurdo  against  the  respondent,  he  having  been  fre- 
quently consulted  thereon  on  behalf  of  the  respondent :  that  in  the  years 
1824,  1825,  and  1826,  copies  of  the  securities  for  said  claims  and  demands 
were,  on  behalf  of  the  respondent,  submitted  to  the  appellant  as  such 
counsel  or  legal  adviser,  for  his  opinions  and  directions  thereon :  and 
various  consultations  were  had  with  him  thereon  by  witness  as  solicitor  of 
the  respondent  in  the  year  1827,  and  in  different  periods  between  that  year 
and  the  year  1831,  and  particularly  in  the  month  of  July,  1831,  and  by  the 
respondent  himself  in  June,  1828,  and  also  at  some  period  in  1830,  and  in 
the  months  of  June  and  July,  1831 :  that  the  appellant  gave  written  and 
verbal  opinions,  and  one  of  the  written  opinions  was  given  by  him  on  the 
draft  of  a  post-^bit  bond  laid  before  him  in  February  or  March,  1827,  on 
behalf  of  the  respondent  to  peruse  and  settle  and  approve  (ante,  p.  661) ; 
that  witness  could  not  state  the  several  verbal  opinions  given  by  the 
appellant  on  the  several  consultations  had  with  him  by  and  on  behalf  of 
the  respondent  on  the  said  claims  and  demands,  further  than  that,  to  the 
best  of  his  recollection  and  belief,  the  appellant  recommended  that  • 
security  should  not  be  given  to  Mackmurdo  for  the  full  amount  clumed 
to  be  due  to  him  from  the  respondent  on  the  said  securities,  as  the  appel- 
lant considered  it  very  questionable  whether  Mackmurdo  could  recover 
the  full  amount,  and  he  recommended  a  compromise  :  that  witness  had 
in  his  possession  copies  of  the  securities  submitted  for  the  appellant's 

[670] 


CASTEB  V.  PALMEB.  *  688 

the  first  cause ;  and  that  the  sum  of  7718Z.  10«.  8}e2. 

was  *  due  thereon  for  principal  and  interest,  on  the    *  684 

Mackmurdo  to  prevent  a  compromise  between  him  and  the  respondent 
concerning  the  said  claims  and  demands,  inasmuch,  if  he  had  not  entered 
into  the  said  contract  with  Mackmurdo  for  the  purchase  of  his  said 
ckims,  the  respondent  would  have  succeeded  in  compromising  them  for  a 
sum  of  about  800(M.  if  the  money  was  paid  down  :  that  tiie  appellant  on 
different  occasions,  while  he  was  counsel  for  the  respondent,  caused  it  to 
be  represented  through  witness  to  Mackmurdo  that  the  bond  and  deed 
were  invalid  or  defective,  and  that  in  his  opinion  it  was  doubtful  whether 
Mackmurdo  could  recover  the  whole  amount  claimed  by  him  as  due  on 
these  securities. 

This  witness,  after  stating  that  the  appellant  proposed  in  1828  to  pur- 
chase the  respondent's  estates  in  England  and  Ireland,  said  that  one 
Charles  Abbott,  a  pupil  of  the  i^pellant,  was  in  Ireland  in  1828  and  in 
the  beginning  of  the  year  1829,  and  was  sent  there  by  the  recommenda- 
tion of  the  appellant  to  ascertain  the  extent  and  circumstances  of  the 
respondent's  Irish  estates  and  the  incumbrances  affecting  them,  and  to 
inspect  the  title-deeds  and  papers  relating  to  them  :  and  that  about  the 
time  of  his  going  to  Ireland  the  appellant  mentioned  to  witness  tiiat  hia 
views  and  objects  in  reconunending  the  respondent  to  send  Abbott  to  Ire* 
land  were,  that  he  might  make  the  inquiries  aforesaid  with  respect  to  the 
respondent's  property  and  affairs  generally ;  and  that  he  had  informed 
and  instructed  Abbott  <d  the  nature  and  description  of  the  inquiries  and 
information  he  wished  Abbott  to  institute  and  procure  when  in  Ireland, 
so  as  to  enable  him,  the  appellant,  to  judge  and  determine  what  arrange- 
ments could  be  made  :  and  that  the  appellant  afterwards  informed  witness 
that  the  information  so  obtained  by  Abbott  was  very  valuable  for  sudi 
purposes  of  the  respondent's  afiEairs. 

Mr.  John  Ftokinscm,  the  partner  of  Mr.  Lucas,  gave  similar  evidence. 

Mr.  Edward  Langdon  Mackmurdo  said  that  about  the  middle  of  the 
year  1832,  the  appellant  called  <m  him  at  his  house,  and  for  the  first  time 
proposed  to  become  the  purchaser  of  his  claims  and  demands  in  the  plead- 
ings mentioned,  by  asking  whether  he  was  willing  to  dispose  of  them, 
and  if  so,  to  name  the  price  or  sum  of  money  for  which  he  would  sell 
them ;  when,  after  much  discussion,  witness  agreed  to  take  from  the 
appellant  1400/.  for  the  said  claims  and  demands,  and  subscribed  a  mem- 
orandum to  that  effect :  and  having  subscribed  such  memorandum  under 
the  belief  that  Mrs.  Budworth  Palmer  was  living,  he  learned,  a  few  days 
subsequent  thereto,  that  she  had  died  about  two  days  previously  to  his 
subscribing  the  said  memorandum  ;  in  consequence  of  which  he  refused 
to  conclude  the  sale  of  his  claims  and  demands  to  the  appellant,  and 
placed  the  matter  in  the  hands  of  Ms  solidtor,  Mr.  Edward  Mackmurdo, 

[678] 


*  B83  CASES  IN  THS  HOUSB  OP  LORDS. 

*  683    *  foot  of  the  said  securitieftY  on  the  8d  of  August,  1833, 
the  date  of  the  assignment  thereof  to  the  phuntiff  in 

lespectiyely  as  to  some  of  the  terms  and  oonditioiifl  of  the  secorities, 
negotiations  for  carrying  said  arrangements  into  effect  contiiiaed  to  be 
carried  on  till  the  month  of  July,  1881,  when,  the  respondent  being  in 
this  country,  it  was  again  proposed  that  the  said  agreement  should  be 
adopted,  and  the  said  drafts  of  deeds  were  again  submitted  to,  and  re- 
vised by,  the  appellant  on  behalf  of  the  respondent :  and  that,  objections 
having  been  again  made  to  the  terms  and  conditions  of  the  said  deed  by 
Mackmurdo's  then  solicitor,  Mr.  Edward  Mackmurdo,  and  certain  costs 
having  been  claimed  by  them  from  the  re^»ondent,  a  communication  was 
made  from  the  respondent  through  witness,  in  the  month  of  August, 
1831,  to  Mackmurdo*s  said  solicitor,  that  the  respondent  was  not  in  a 
condition  to  pay  the  costs  so  required,  and  that  he  could  not  agree  to  the 
alterations  proposed  to  be  made  in  the  deeds  by  or  on  behalf  of  Mack- 
murdo ;  from  which  time,  to  the  best  of  witness's  recollection  and  belief, 
nothing  further  took  place  or  was  done,  in  reference  to  the  said  arrange- 
ment, by  the  parties  respectively,  till  after  the  death  of  Mrs.  Budworth 
Palmer,  in  the  month  of  May,  1832  :  that  in  the  beginning  of  the  year 
1833,  meetings  of  the  creditors  of  the  respondent  were  convened,  at  some 
of  which  Mackmurdo  attended,  and  certain  agreements  were  submitted 
to  them,  with  a  view  to  effect  a  final  settlement  of  the  respondent's 
affairs,  and  such  agreements  were  submitted  to  Mackmurdo's  solicitor  to 
peruse  :  and  on  the  14th  of  March  in  that  year,  and  on  other  days  about 
that  period,  witness  had  interviews  with  Mackmurdo  and  his  said  solicitor 
as  to  the  general  arrangement  of  the  respondent's  affairs,  which  ended  in 
a  refusal  on  the  part  of  Mackmurdo  to  agree  to  the  terms  of  the  said 
agreement ;  when  discussions  arose  between  him  and  witness  as  respon- 
dent's solicitor,  as  to  whether  Mackmurdo's  claims  and  demands  could 
be  compromised,  and  upon  what  terms ;  and  to  the  best  of  witness's 
recollection  and  belief,  witness  told  him  that  he  had  not  any  doubt  that 
from  2000/.  to  3000/.  would  be  given  to  him  by  the  respondent  for  his 
said  claims  and  demands,  and  he  promised  to  consider  the  same  :  that  in 
the  beginning  of  November  in  said  year,  Mr.  Walter  Bonrke  having  come 
to  London  with  a  sum  of  money  to  compromise,  on  behalf  of  the  respon- 
dent, some  of  his  debts,  he,  Bourke,  and  witness,  called  on  Mackmurdo, 
when  he,  Mackmurdo,  informed  them  that  he  had  aora4  short  time  pre- 
viously sold  or  assigned  his  said  claims  and  demands  to  the  appellant : 
that  the  appellant  was  fully  aware  of  all  the  treaties  or  n^otiations  as 
aforesaid  for  a  compromise  of  the  claims  and  demands  of  Mackmurdo 
against  the  respondent  up  to  the  month  of  August,  1881,  he  having  been, 
during  such  period,  the  counsel  or  legal  adviser  of  the  respondent,  but 
witness  could  not  say  whether  he  was  aware  of  the  treaties  or  negotiations 
that  took  place  as  aforesaid  subsequently  to  that  period :  that  the 
appellant,  to  the  best  of  witness's  judgment  and  belief,  interfered  with 
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the  first  cause ;  and  that  the  Bum  of  77182.  10«.  8}e2. 

was  *  due  thereon  for  principal  and  interest,  on  the    *  684 

Mackmurdo  to  prevent  a  compromiae  between  bim  and  the  respondent 
concerning  the  said  claims  and  demands,  inasmuch,  if  he  had  not  entered 
into  the  said  contract  with  Mackmurdo  for  the  purchase  of  his  said 
claims,  the  respondent  would  have  succeeded  in  compromising  them  for  a 
sum  of  about  800(H.  if  the  money  was  pud  down  :  that  tiie  appellant  on 
different  occasions,  while  he  was  counsel  for  the  respondent,  caused  it  to 
be  represented  through  witness  to  Mackmurdo  that  the  bond  and  deed 
were  invalid  or  defective,  and  that  in  his  opinion  it  was  doubtful  whether 
Mackmurdo  could  recover  the  whole  amount  claimed  by  him  as  due  on 
these  securities. 

This  witness,  after  stating  that  the  appellant  proposed  in  1828  to  pur- 
chase the  respondent's  estates  in  England  and  Ireland,  said  that  one 
Charles  Abbott,  a  pupil  of  the  appellant,  was  in  Ireland  in  1828  and  in 
the  beginning  of  the  year  1829,  and  was  sent  there  by  the  recommenda- 
tion of  the  appellant  to  ascertain  the  extent  and  circumstances  of  the 
respondent's  Irish  estates  and  the  incumbrances  affecting  them,  and  to 
inspect  the  title-deeds  and  papers  relating  to  them  :  and  that  about  the 
time  of  his  going  to  Ireland  the  appellant  mentioned  to  witness  that  hia 
views  and  objects  in  recommending  tibe  respondent  to  send  Abbott  to  Ire- 
land were,  that  he  might  make  the  inquiries  aforesaid  with  respect  to  the 
respondent's  property  and  affairs  generally ;  and  that  he  had  informed 
and  instructed  Abbott  of  the  nature  and  description  of  the  inquiries  and 
information  he  wished  Abbott  to  institute  and  procure  when  in  Ireland, 
so  as  to  enable  him,  the  aj^eUant,  to  judge  and  determine  what  airange- 
ments  could  be  made  :  and  that  the  appellant  afterwards  informed  witness 
that  the  information  so  obtained  by  Abbott  was  very  valuable  for  sudi 
purposes  of  the  respondent's  affairs. 

Mr.  John  Flai^inson,  the  partner  of  Mr.  Lucas,  gave  similar  evidence. 

Mr.  Edward  Langdon  Mackmurdo  said  that  about  the  middle  of  the 
year  1832,  the  appellant  called  on  him  at  his  house,  and  for  the  first  time 
proposed  to  become  the  purchaser  of  his  claims  and  demands  in  the  plead- 
ings mentioned,  by  asking  whether  he  was  willing  to  dispose  of  them, 
and  if  so,  to  name  the  price  or  sum  of  money  for  which  he  would  sell 
them ;  when,  after  much  discussion,  witness  agreed  to  take  from  the 
appellant  1400/.  for  the  said  claims  and  demands,  and  subscribed  a  mem- 
orandum to  that  effect :  and  having  subscribed  soeh  memorandum  under 
the  belief  that  Mrs.  Budworth  Palmer  was  living,  he  learned,  a  few  days 
subsequent  thereto,  that  she  had  died  about  two  days  previously  to  his 
subscribing  the  said  memorandum  ;  in  consequence  of  which  he  refused 
to  conclude  the  sale  of  his  claims  and  demands  to  the  appellant,  and 
placed  the  matter  in  the  hands  of  his  solicitor,  Mr.  Edward  Mackmurdo, 
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30tb  of  Navember,   1838,  the  date  of  said  report.      And 
it  was  ordered  and  decreed,  in  the  second  cause,  that 

*  685    the  *  appellant  be  declared  to  be  a  trustee  for  the  re- 

spondent as  to  the  said  securities  and  the  sum  due 
thereunder,  save  as  to  such   portion   thereof  as  the 

*  686    *  appellant  was  therein  after  decreed  to  be  beneficially 

entitled  to.     And  it  was,  in  both  causes,  further  or- 
dered and  decreed,  that  the  appellant  was  entitled  to 

*  687    *  be  paid  out  of  the  said  sum  found  due  on  foot  of  the 

said  securities,  the  sum  of  2400Z.  principal  money,  being 

the  sum  paid  or  secured  to  be  paid  by  him,  on  the 

^688    *3d  of  August,  1833,  as   the   consideration  for  the 

assignment  of  the  securities  ;  with  interest  thereon,  at 

the  rate  of  five  per  cent  per  annum,  from  the  3d  of  August, 

1833 :  and  it  was  further  ordered  and  decreed,  that  the  appel- 

between  vhom  and  the  appellant  varioas  negotiations  were  carried  on  for 
about  a  twelvemonth,  without  any  definite  arrangement  being  made : 
that  about  the  middle  of  the  year  1833,  witness  accidentally  met  the 
appellant  in  the  street,  and  the  subject  of  the  sale  of  the  said  claims  and 
demands  having  been  renewed,  witness  agreed  that  if  he  would  add  1000/. 
to  the  said  sum  of  140p/.,  he,  Mritness,  would  conclude  and  perfect  the 
sale  or  assignment  of  the  said  claims  and  demands  ;  and  the  appellant 
having  agreed  to  these  terms,  proceeded  with  witness  immediately  to  the 
office  of  the  said  Edward  Mackmurdo,  where  witness  executed  a  second 
memorandum,  agreeing  to  sell  or  assign  the  said  claims  or  demands  to 
the  appellant  for  the  sum  of  2400/.  :  that  there  was  not,  to  witness's 
knowledge  and  belief,  any  treaty  for  the  compromise  of  the  said  claims 
and  demands  entered  into  or  carried  on  by  and  between  him  and  the 
respondent,  or  by  any  other  person  or  persons  on  his  or  on  witness's 
behalf,  further  than  that  witness  heard  and  believed  that  Messrs.  Lucas 
&  Parkinson,  the  solicitors  of  the  respondent,  had  at  different  times  and 
in  the  course  of  conversations  with  the  said  Edward  Mackmurdo,  ex- 
pressed an  intention  of  making  an  ofter  for  the  compromise  of  the  said 
claims  and  demands,  but  never  actually  made  an  offer  ;  and  that  for  such 
reason  the  appellant  was  not  aware  of  the  pendency  of  any  treaty  or 
negotiation  for  a  compromise  of  the  said  claims  and  demands  :  that  the 
appellant  did  not  at  any  time  interfere  to  prevent  a  compromise  by  and 
between  witness  and  defendant,  concerning  the  said  claims  and  demands ; 
and  that  witness  did  not  at  any  time  make  any  offer  or  offers  to  com- 
promise them,  to  the  respondent,  or  to  any  person  or  persons  on  his 
behalf  ;  and  for  that  reason  the  appellant  was  not  aware  of  any  such 
offer,  in  any  capacity  whatever, 
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lant  was  entitled,  as  against  the  respondent,  to  the  costs 
incurred  by  him  in  the  first  cause  up  to  the  24th  of  Decem- 
ber, 1834,  being  the  date  of  the  service  of  the  notice  in  the 
pleadings  mentioned  ;  likewise  that  the  respondent  was  enti- 
tled, against  the  appellant,  to  his  costs  in  the  first  cause,  from 
the  time  of  the  service  of  the  said  notice,  and  also  to  his  costs 
in  the  second  cause  ;  and  that  it  should  be  referred  accord- 
ingly to  the  Master  to  tax  and  ascertain  the  said  costs  so 
decreed  to  the  appellant  and  to  the  respondent  respectively : 
and  it  was  further  ordered  and  decreed,  that  the  costs  so  pay- 
able by  the  respondent  to  the  appellant  be  set  off  against  the 
costs  so  payable  by  the  appellant  to  the  respondent ;  and  in 
case  any  balance  should  be  thereupon  found  due  to  the  appel- 
lant, that  he  be  paid  the  same,  together  with  the  principal 
sum  of  2400/.  and  interest  as  aforesaid,  out  of  the  said  sum 
of  6147/.  Ids.  3(2.  stock,  standing  to  the  credit  of  the  cause ; 
and  in  case  any  balance  should  be  thereupon  found  due  to  the 
respondent  on  foot  of  such  costs  as  aforesaid,  it  was 
ordered  that  he  be  at  liberty  to  set  off  ♦  the  same  *  689 
against  the  said  sum  of  2400/.  and  the  interest  thereof ; 
and  after  deducting  the  same,  it  was  further  ordered  and- 
decreed,  in  both  causes,  that  the  appellant  should  be  entitled 
to  be  paid  the  balance  which  should  remain  due  on  foot  of 
the  said  sum  of  2400/.  and  interest,  out  of  the  said  sum  of 
6147/.  199.  3(2. :  and  as  to  the  residue  and  remainder  of  the 
said  sums  so  found  due  on  foot  of  the  said  securities,  for 
principal,  interest,  and  costs,  after  such  deduction  as  afore- 
said, it  was  further  ordered  and  decreed  that  the  appellant 
should  be  a  trustee  for  the  respondent  as  to  the  same,  and 
that  the  appellant,  at  the  costs  and  charges  of  the  respondent, 
should  satisfy  the  said  judgment  in  the  pleadings  mentioned, 
and  hand  over  to  the  respondent,  or  to  his  solicitor,  the  sev- 
eral deeds  respectively  in  the  pleadings  mentioned,  to  be  can- 
celled: and  it  was  further  ordered  and  decreed,  that  the 
accountant-general  should  transfer  to  the  respondent,  or  to  his 
attorney,  the  residue  of  the  said  stock  standing  as  aforesaid 
to  the  credit  of  this  cause,  and  should  likewise  draw  in  favour 
of  the  said  respondent,  or  his  attorney,  for  any  cash  which, 
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after  satisfying  the  purposes  aforesaid,  might  remain  in  bank 
to  the  credit  of  the  cause,  (a) 

The  present  appeal  is  against  that  decree :  before  it  came 
to  be  heard  the  respondent  died :  on  the  petition  of  his  widow 
and  executrix,  the  appeal  was  revived,  the  causes  having  been 
previously  revived  in  the  Court  below. 

Mr.  Pernbertan  and  Mr.  Knight  Brueey  for  the  appellant.  — 
The  respondent,  in  his  answer  to  the  appellant's 
*  690  *  bill,  and  in  his  own  cross-bill,  alleges  that  he  exe- 
cuted the  bond  and  deed  of  covenant  in  ignorance  of 
his  liability  to  the  debt  secured  by  them,  and  under  threats  of 
being  made  a  bankrupt.  These  allegations  are  disproved  by 
the  evidence  of  Sheppard,  Cotton,  Carpenter,  and  Day,  and 
also  by  his  own  witnesses,  Mackmurdo  and  Howell.  It  is 
proved,  and  now  not  denied,  that  he  was  a  partner  in  the 
firm  of  Oswald  &  Co.,  and  he  was  therefore  liable  for  their 
debts ;  that  he  knew  he  was  so  liable,  and  that  he  executed 
these  securities  deliberately,  and  after  long  negotiations  con- 
ducted on  his  behalf  by  his  friend  and  professional  adviser, 
Mr.  O'Reilly,  who  had  the  amount  of  the  debt  first  asceiv 
tained,  and  gave  instructions  to  prepare  the  instruments,  and 
advised  the  respondent  to  execute  them.  He  never  denied 
his  liability  in  the  negotiations,  in  1827,  for  a  compromise,  but 
soi^ht  to  bargain  for  a  reduction  of  the  sum,  on  the  grounds 
that  the  accounts  were  not  accurately  taken  between  the  two 
firms  and  in  consideration  that  his  eldest  son,  the  first  tenant 
in  tail  of  the  devised  estates,  consented  to  join  him  in  the 
new  securities.  What  the  respondent  principally  desired  in 
these  negotiations  was  time  for  payment,  until  he  would  come 
into  possession  of  those  estates :  he  and  his  solicitors  proposing 
the  new  securities  for  3500Z.  at  one  time,  and  3570/.  after- 
wards, payable  with  interest  in  six  months  after  Mrs.  Palmer's 
death.  The  original  securities  were  for  2665Z.,  and  the  evi- 
dence shows  that  they  were  quite  unimpeachable  ;  and  so  the 
respondent  always  admitted  them  to  be.     There  is  no  proof 

(a)  See  a  full  report  of  the  judgment  in  1  Drary  &  Walsh,  727. 
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that  Mr.  Garter  obtained  any  knowledge,  while  he  was  coiifr- 

sel  for  the  eespondent,  that  they  were  ixDpeaehable.  . 
It  is  also  alleged  by  the  respondent  that  Maeknuiido 

*  would  comprcHoaise  with  him,  in  1883,  for  a  sum  be-  *  691 
tween  2000/.  and  30002.;  and  has  eolicitozs,  Messrs. 
Lucas  &  Parkinson,  seem  to  have  been  of  the  same  opinion ; 
but  their  opinion  and  belief  are  not  to  be  put  in  oompeti/ticm 
with  Mackmordo's  positive  evidence  that  the  negotiations 
between  him  and  the  respondent  and  his  agents  ceased  in 
1827  ;  at  all  events,  that  there  was  no  negotiation  between 
him  and  them  after  March,  1831.  He  says  he  heard  that 
some  conversation  passed  on  the  subject  between  the  solaoi- 
tors,  but  no  proposal  was  made. 

Now,  what  was  to  prevent  Mr.  Carter,  under  all  these  cir- 
cumstances, from  purchasing  those  securibies  in  the  year 
1883  ?  The  relation  of  counsel  and  client  between  hum  and 
the  respondent  had  terminated  in  August,  1831,  with  a  large 
sum  due  to  him  for  fees,  which  he  could  not  obtain.  Messrs. 
Lucas  &  Parkinson,  the  respondent's  solicitors,  severally  say 
in  their  depositions,  that  the  respondent  was  not  able  to  pay 
the  fees,  ^id  that  Mr.  Carter  ceased  to  be  his  counsel  in 
August,  1831,  and  that  he  was  not  consulted  or  employed  in 
the  respondent's  affairs  at  all  in  1882  or  1883*  Mr.  Carter, 
as  counsel,  knew,  but  he  might  have  otherwise  obtained  the 
knowledge,  that  the  securities  existed,  and  also  that  they 
were  for  sale.  His  £rst  agreement  with  Mackmurdo,  on  the 
2d  of  June,  1882,  being  made  under  the  belief  of  both  that 
Mrs.  Palmer  was  living,  neither  of  them  desired  to  enforce  it 
when  they  discovered  that  she  died  two  days  previously.  Lord 
Plunket  acquits  Mr.  Carter  from  any  imputation  of  conceal- 
ment of  her  death.  In  1833,  meeting  accidentally  in  the 
street,  they  renewed  the  treaty,  and  at  once  concluded  it. 
Mackmurdo's  account  of  the  transaction  showed  thaib  there 
was  no  treaty  then,  or  for  a  long  time  befoore,  ipending 

*  betwe^a  him  and  the  respondent  or  his  agents ;  and   *  692 
that  Mr.  Carter,  therefore,  was  not  aware  of,  and  did 

not  interfere  with,  any  such  treaty.     It  was  nowhere  proved 

that  Mr.  Carter  used  the  knowledge  he  had  acquired  of  the 

respondent's  property  and  of  his  embarrassments  to  prejudice 
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him,  or  intercept  any  benefit  coming  to  him.  It  was  open  to 
all  the  world,  and  consequently  to  Mr.  Carter,  to  treat  with 
Mackmurdo  for  an  assignment  of  those  securities ;  they  were 
in  the  market;  there  was  no  negotiation  for  them  pending 
with  the  respondent,  and  the  relation  between  him  and  Mr. 
Carter  had  ceased  long  before.  Admitting  that  the  rule  in 
equity  is  applicable  to  counsel,  as  it  is  to  trustees,  bankrupts' 
assignees,  executors,  and  agents,  the  appellant  submits  that 
this  case  is  not  within  the  rule.  Is  a  counsel  who  once  held 
a  brief  in  a  cause  for  a  party  to  be  prevented  from  purchas- 
ing any  of  that  party's  property,  at  a  public  sale,  after  the 
confidential  relation  between  them  has  ceased?  To  that 
extent  the  decree  now  appealed  from  would  carry  the  rule. 
There  must  be  a  breach  of  confidence,  to  make  the  rule  appU- 
cable.  How  can  there  be  any  breach  of  confidence  after  the 
confidential  relation  has  been  deteimined  ? 

There  is  no  case  i*eported,  in  its  circumstances  or  in  prin- 
ciple, like  this.  There  is  no  authority  for  extending  the 
principle  of  equity  to  circumstances  like  these.  The  princi- 
ple "  that  agents  cannot  buy  the  property  of  their  employers 
without  leave,"  is,  because  they  are  in  the  position  of  trus- 
tees to  their  cestui  qtie  trtist^  as  his  assignees  are  to  a  bank- 
rupt, and  attorneys  to  their  clients.     The  principle  is  laid 

down  in  Coles  v.  Trecothick,  (a)  Mr.  Carter  was  not 
♦  693   at  any  time  an  agent  *  for  the  respondent,  employed  to 

deal  with  Mackmui*do  for  these  securities.  Two  years 
before  his  purchase  of  them  he  had  been  discharged  by  the 
respondent,  or  at  all  events  had  ceased  to  be  his  counsel  and 
legal  adviser;  and  there  is  no  evidence  that  he  used  the 
knowledge  he  had  acquired  as  counsel  in  prejudice  of  the  re- 
spondent, or  intercepted  any  benefit  from  him.  At  the 
time  when  Mr.  Carter  first  opened  his  treaty  in  1832,  and 
from  that  time  until  the  completion  of  it  by  the  execution  of 
the  assignment  of  the  securities  to  him  in  August,  1833, 
there  was  no  treaty  pending  between  the  respondent  and 
Mackmurdo  for  a  compromise  of  Mackmurdo's  claims ;  and 
therefore  Mr.  Carter  did  not  act  unjustly  or  unprofessionally 
in  the  purchase  of  these  securities. 

(a)  9  Ves.  247. 
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The  decree  is  wrong  also  in  respect  to  the  interest.  Even 
supposing  that  the  appellant  is  to  be  considered  a  trustee  for 
the  respondent  for  the  residue  of  the  money  due  on  foot  of 
the  securities,  after  deducting  the  sum  of  24002.  and  interest ; 
yet,  by  the  decree,  interest  is  directed  to  be  calculated  on  the 
24002.  at  the  rate  of  5  per  cent  only,  although  interest  has 
been  calculated  on  the  sum  du^  on  foot  of  the  securities  at 
the  rate  of  6  per  cent,  and  so  decreed ;  and  although  the 
respondent,  by  his  notice  of  the  24th  December,  1834,  as 
well  as  by  the  bill  in  the  cross  cause,  offered  to  pay  interest 
to  the  appellant  at  6  per  cent.  This  was  a  debt  due  on  Irish 
securities  which  are  to  bear  legal  interest,  which  is  6  per  cent 
in  Ireland.  It  was  also  a  debt  contracted  in  Ireland.  A 
party  purchasing  a  future  or  revei*sionary  interest  is  to  have 
the  highest  interest  the  law  allows,  and  not  the  Court  inter- 
est. The  Master  computed  the  iuterest  at  6  per  cent,  and 
the  Court  confirmed  that  report. 

*  As  to  costs,  supposing  the  decree  right  on  the  *  694 
main  point,  the  appellant  is  decreed  to  pay  the  costs  of 
the  respondent  in  the  first  cause,  from  the  time  of  the  service 
of  the  notice  of  the  24th  December,  1884,  and  to  pay  all  the 
costs  of  the  respondent  in  the  cross  cause ;  although,  1st,  the 
respondent,  by  his  notice,  offered  to  pay  the  appellant's  costs 
up  to  the  time  of  payment  to  him  of  the  sum  of  24002.  and 
the  interest  thereof,  out  of  the  funds  to  the  credit  of  the  first 
cause ;  although,  2d,  by  the  course  of  Courts  of  Equity  the 
appellant  should  be  considered  as  equitable  mortgagee,  and 
as  such  entitled  to  his  costs,  before  he  should  be  required  to 
reponvey  the  securities  to  the  respondent ;  and  although,  8d, 
the  respondent,  by  setting  up  several  inconsistent  defences  to 
the  original  bill,  made  it  necessary  for  the  appellant  to  go  into 
lengthened  evidence  upon  such  matters  of  defence,  whereby 
a  vexatious  and  unnecessary  expense  has  been  entailed  upon 
him.  It  is  true,  no  appeal  lies  for  costs ;  still  when  a  case  is 
brought  up  by  appeal  on  any  appealable  point,  the  House 
inquires  into  the  matter  of  costs,  and  sets  them  right. 

Mr.  Tinney  and  Sir   Wm.  Follett^  for  the  respondent.— 
It  is  in  vain  for  the  appellant  to  expect  a  Court  of  Equity 
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decreed,  in  the  first  cause,  that  the  exceptions  taken 
*682    ♦by  the  respondent  to  the  report  be  overruled,  and 

under  Sfud  bond  or  deed,  or  either  of  them,  than  the  sum  of  4000/. ;  and 
being  the  friendly  adviser  of  the  respondent,  ivitness  did,  to  the  best  of 
his  recollection,  state  to  him  that  such  only  was  the  extent  of  the  liability 
incurred  by  him  by  executing  said  bond  and  deed  ;  and  having  frequently 
heard  from  Howell  that  the  entire  sum  claimed  by  Sheppard  &  Mack- 
murdo  was  not  due  when  said  bond  and  deed  were  executed  and  left  in 
witness's  custody,  witness  refused  to  hand  them  over  to  Mackmurdo 
imtil  he  procured  from  him  a  letter  stating  that  no  sum  should  be  recover- 
able under  them,  or  either  of  them,  over  and  above  whatever  sum  should 
appear  to  be  justly  and  fairly  due  on  a  settlement  of  accounts. 

Mr.  John  Lucas  said  he  had  been  engaged,  in  conjunction  with  his  part- 
ners, as  the  solicitor  of  the  respondent  since  about  the  year  1810  :  that  the 
appellant  was  a  barrister,  but  principally  practised  as  a  conveyancer,  and 
was  employed  as  the  counsel  or  legal  adviser  of  the  respondent  for  the  first 
time  in  the  year  1820,  and  continued  as  such  counsel  or  legal  adviser  to 
the  respondent  till  August,  1831 ;  and  to  the  best  of  witness's  recollection 
and  belief  he  did  not  continue  to  be  employed  as  such  counsel  or  pro- 
fessional adviser  after  that  period,  or  in  any  period  in  the  year  1832 : 
that  the  appellant  was  intimately  acquainted  vrith  the  affairs  of  the  re- 
spondent, and,  as  his  professional  adviser,  was  aware  of  the  claims  and 
demands  of  Mackmurdo  against  the  respondent,  he  having  been  fre- 
quently consulted  thereon  on  behalf  of  the  respondent :  that  in  the  years 
1824,  1825,  and  1826,  copies  of  the  securities  for  said  claims  and  demands 
were,  on  behalf  of  the  respondent,  submitted  to  the  appellant  as  such 
counsel  or  legal  adviser,  for  his  opinions  and  directions  thereon  :  and 
various  consultations  were  had  with  him  thereon  by  witness  as  solicitor  of 
the  respondent  in  the  year  1827,  and  in  different  periods  between  that  year 
and  the  year  1831,  and  particularly  in  the  month  of  July,  1831,  and  by  the 
respondent  himself  in  June,  1828,  and  also  at  some  period  in  1830,  and  in 
the  months  of  June  and  July,  1831 :  that  the  appellant  gave  written  and 
verbal  opinions,  and  one  of  the  written  opinions  was  given  by  him  on  the 
draft  of  &po9t'obit  bond  laid  before  him  in  February  or  March,  1827,  ou 
behalf  of  the  respondent  to  peruse  and  settle  and  approve  (ante,  p.  661) ; 
that  vritness  could  not  state  the  several  verbal  opinions  given  by  the 
appellant  on  the  several  consultations  had  with  him  by  and  on  behalf  of 
the  respondent  on  the  said  claims  and  demands,  further  than  that,  to  the 
best  of  his  recollection  and  belief,  the  appellant  recommended  that 
security  should  not  be  given  to  Mackmurdo  for  the  full  amount  clidmed 
to  be  due  to  him  from  the  respondent  on  the  said  securities,  as  the  appel- 
lant considered  it  very  questionable  whether  Mackmurdo  could  recover 
the  full  amount,  and  he  recommended  a  compromise  :  that  witness  had 
in  his  possession  copies  of  the  securities  submitted  for  the  appellant's 
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the  said  report  be  confirmed;  and  declared  that  the  sum 
of  67562.  18«.  Oid.  was  due  for  principal  and  interest  on 

advice  in  contemplation  of  a  compromise  of  the  said  claims  and  demands, 
and  drafts  of  instruments  prepared  by  his  advice,  and  also  statements  in 
relation  to  claims  of  other  persons  against  the  respondent,  and  of  his 
affairs  generally  submitted  for  the  appellant's  advice,  with  the  appellant's 
opinions  or  notes  and  observations  on  them.  (All  these  voluminous  docu- 
ments were  proved  as  exhibits  in  the  original  cause.)  Mr.  Lucas  further 
deposed  that  the  appellant  went  to  Ostend  to  meet  the  respondent  in 
August,  1824,  when  the  respondent  consulted  him  on  his  affairs  generally 
as  to  the  nature  and  extent  of  his  property,  and  the  making  a  settlement 
thereof  between  himself  and  his  eldest  son  ;  and  that  on  that  occasion  the 
embarrassments  of  the  respondent  were  fully  investigated  by  the  appel- 
lant, with  a  view  to  advise  how  an  arrangement  of  his  affairs  might  be 
effected  for  his  benefit ;  and  that  the  appellant  then  took  instructions  to 
prepare  a  resettlement,  as  he  informed  this  witness  on  his  return  ;  and 
according  to  such  instructions,  a  deed  of  settlement  between  the  respon- 
dent and  his  eldest  son  was  prupared  by  the  appellant  in  London  in 
March,  1827;  and  he  was  sole  managing  counsel  for  the  respondent  from 
May,  1820,  to  August,  1831,  from  which  time  he  ceased  to  be  counsel  for 
the  respondent. 

The  same  witness  further  deposed  that  there  was  a  treaty  for  a  com- 
promise of  Mackmurdo's  claims  and  demands  entered  into  in  the  year 
1825,  and  carried  on  by  and  between  Mackmurdo  or  Mr.  Cotton,  his 
solicitor,  on  his  behalf,  and  the  respondent  and  witness  or  his  partner, 
on  his  behalf,  from  that  time  till  the  month  of  January  or  February, 
1827,  under  which  it  was  proposed  and  agreed  that  the  respondent  should 
give  Mackmurdo  a  sum  of  3500/.  to  be  secured  by  his  and  his  eldest  son's 
joint  and  several  bond,  payable  six  months  after  Mrs.  Budworth  J^almer's 
death,  with  interest  at  two  and  a  half  per  cent  in  the  mean  time,  as  a 
satisfaction  for  Mackmurdo's  claims  and  demands  ;  and  that  differences 
having  arisen  between  Mackmurdo  and  his  said  solicitor,  and  the  respon- 
dent and  his  said  solicitors — the  latter  acting  under  the  advice  and 
direction  of  the  appellant,  as  to  the  nature  and  terms  of  the  conditions  of 
said  bond,  —  the  treaty  was  interrupted ;  and  the  deed  of  resettlement 
before  referred  to  having  been  executed  in  March,  1827,  under  which  the 
respondent  was  'empowered  to  raise  a  considerable  sum  on  the  estates 
comprised  in  the  resettlement,  it  was  proposed  and  agreed,  in  June  or 
July,  1827,  that  the  respondent  should  give  a  charge  to  Mackmurdo  upon 
the  estates  for  the  sum  of  3570/.  in  satisfaction  of  his  claims  and  demands, 
payable  six  months  after  the  decease  of  Mrs.  Budworth  Palmer,  with 
interest  at  the  rate  of  two  and  a  half  per  cent ;  and  deeds  were  accord- 
ingly prepared  by  the  appellant  to  carry  into  effect  such  agreement,  and 
copies  of  the  drafts  of  such  deeds  were  delivered  to  Mackmurdo  or  his 
solicitor :   and  that  some  differences  having  arisen  between  the  parties 
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*  683    *  foot  of  the  said  securities,  on  the  8d  of  August,  1833, 
the  date  of  the  assignment  thereof  to  the  plaintiff  in 

lespectiyely  as  to  some  of  the  terms  and  conditions  of  the  securities, 
negotiations  for  carrying  said  arrangements  into  effect  continued  to  be 
carried  on  till  the  month  of  July,  1881,  when,  the  respondent  being  in 
this  country,  it  was  again  proposed  that  the  said  agreement  should  be 
ado]^ted,  and  the  said  drafts  of  deeds  were  again  submitted  to,  and  re- 
vised by,  the  appellant  on  behalf  of  the  respondent :  and  that,  objectiona 
having  been  again  made  to  the  terms  and  conditions  of  the  said  deed  by 
Mackmurdo's  then  soHeitor,  Mr.  Edward  Mackmurdo,  and  certain  costs 
having  been  claimed  by  them  from  the  respondent,  a  communication  was 
made  from  the  respondent  through  witness,  in  the  month  of  August, 
1881,  to  Mackmurdo's  said  solicitor,  that  the  respondent  was  not  in  a 
condition  to  pay  the  costs  so  required,  and  that  he  could  not  agree  to  the 
alterations  proposed  to  be  made  in  the  deeds  by  or  on  behalf  of  Mack- 
murdo ;  from  which  time,  to  the  best  of  witness's  recollection  and  belief, 
nothing  further  took  place  or  was  done,  in  reference  to  the  said  arrange- 
ment, by  the  parties  respectively,  till  after  the  death  of  Mrs.  Budworth 
Palmer,  in  the  month  of  May,  1832  :  that  in  the  beginning  of  the  year 
1883,  meetings  of  the  creditors  of  the  respondent  were  convened,  at  some 
of  which  Mackmurdo  attended,  and  certain  agreements  were  submitted 
to  them,  with  a  view  to  effect  a  final  settlement  of  the  respondent's 
affairs,  and  such  agreements  were  submitted  to  Mackmurdo's  solicitor  to 
peruse  :  and  on  the  14th  of  March  in  that  year,  and  on  other  days  about 
that  period,  witness  had  interviews  with  Mackmurdo  and  his  said  solicitor 
as  to  the  general  anraugement  of  the  respondent's  afburs,  which  ended  in 
a  refusal  on  the  part  of  Mackmurdo  to  agree  to  the  terms  of  the  said 
agreement ;  when  discussions  arose  between  him  and  witness  as  respon- 
dent's solicitor,  as  to  whether  Mackmurdo's  claims  and  demands  could 
be  compromised,  and  upon  what  terms ;  and  to  the  best  of  witness's 
recollection  and  belief,  witness  told  him  that  he  had  not  any  doubt  that 
from  2000/.  to  8000/.  would  be  given  to  him  by  the  respondent  for  his 
said  claims  and  demands,  and  he  promised  to  consider  the  same  :  that  in 
the  beginning  of  November  in  said  year,  Mr.  Walter  Bourke  having  come 
to  London  with  a  sum  of  money  to  compromise,  on  behalf  of  the  respon- 
dent, some  of  his  debts,  he,  Bourke,  and  witness,  called  on  Mackmurdo, 
when  he,  Mackmurdo,  informed  them  that  he  had  somd  short  time  pre- 
viously sold  or  assigned  his  said  cla^ns  and  demands  to  the  appellant : 
that  the  appellant  was  fully  aware  of  all  the  treaties  or  negotiations  as 
aforesaid  for  a  compromise  of  the  claims  and  demands  of  Mackmurdo 
against  the  respondent  up  to  the  month  of  August,  1831,  he  having  been, 
during  such  period,  the  counsel  or  legal  adviser  of  the  respondent,  but 
witness  could  not  say  whether  he  was  aware  of  the  treaties  or  negotiations 
that  took  place  as  aforesaid  subsequently  to  that  period :  that  the 
appellant,  to  the  best  of  witness's  judgment  and  belief,  interfered  with 
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the  first  cause ;  and  that  the  sum  of  7718Z.  10«.  Zid. 

was  *  due  thereon  for  principal  and  interest,  on  the    *  684 

Mackmurdo  to  prevent  a  compromise  between  him  and  the  respondent 
concerning  the  said  claims  and  demands,  inasmuch,  if  he  had  not  entered 
into  the  said  contract  with  Mackmurdo  for  the  purchase  of  his  said 
claims,  the  respondent  would  have  succeeded  in  compromising  them  for  a 
sum  of  about  8000/.  if  the  money  was  paid  down  :  that  the  appellant  on 
different  occasions,  while  he  was  counsel  iot  the  respondent,  caused  it  to 
be  represented  through  witness  to  Mackmurdo  that  the  bond  and  deed 
were  invalid  or  defective,  and  that  in  his  opinion  it  was  doubtful  whether 
Mackmurdo  could  recover  the  whole  amount  claimed  by  him  as  due  on 
these  securities. 

This  witness,  after  stating  that  the  appellant  proposed  in  1828  to  pur- 
chase the  respondent's  estates  in  England  and  Ireland,  said  that  one 
Charles  Abbott,  a  pupil  of  the  appellant,  was  in  Ireland  in  1828  and  in 
the  beginning  of  the  year  1820,  and  was  sent  there  by  the  recommenda- 
tion of  the  appellant  to  ascertain  the  extent  and  circumstances  of  the 
respondent's  Irish  estates  and  the  incimibrances  affecting  them,  and  to 
inspect  the  title-deeds  and  papers  relating  to  them  :  and  that  about  the 
time  of  his  going  to  Ireland  the  appellant  mentioned  to  witness  that  his 
views  and  objects  in  recommending  tbe  respondent  to  send  Abbott  to  Ire* 
land  were,  that  he  might  make  the  inquiries  aforesaid  with  respect  to  the 
respondent's  property  and  affairs  generally ;  and  that  he  had  informed 
and  instructed  Abbott  of  the  nature  and  description  of  the  inquiries  and 
information  he  wished  Abbott  to  institute  and  procure  when  in  Ireland, 
so  as  to  enable  him,  the  appellant,  to  jndge  and  determine  what  arrange- 
ments could  be  made  :  and  that  the  appellant  afterwards  informed  witness 
that  the  information  so  obtained  by  Abbott  was  very  valuable  for  such 
purposes  of  the  respondent's  affairs. 

Mr.  John  Parkinson,  the  partner  of  Mr.  Lucas,  gave  similar  evidence. 

Mr.  Eklward  Langdon  Mackmurdo  said  that  about  the  middle  of  the 
year  1832,  the  appellant  called  on  him  at  his  house,  and  for  the  first  time 
proposed  to  become  the  purchaser  of  his  claims  and  demands  in  the  plead- 
ings mentioned,  by  asking  whether  he  was  willing  to  dispose  of  them^ 
and  if  so,  to  name  the  price  or  sum  of  money  for  which  he  would  sell 
them ;  when,  after  much  discussion,  witness  agreed  to  take  from  the 
i^pellant  1400/.  for  the  said  claims  and  demands,  and  subscribed  a  mem- 
orandum to  that  effect :  and  having  subscribed  such  memorandum  under 
the  belief  that  Mrs.  Budworth  Palmer  was  living,  he  learned,  a  few  days 
subsequent  thereto,  that  she  had  died  about  two  days  previously  to  his 
subscribing  the  said  memorandum  ;  in  consequence  of  which  he  refused 
to  conclude  the  sale  of  his  claims  and  demands  to  the  appellant,  and 
placed  the  matter  in  the  hands  of  his  solicitor,  Mr.  Edward  Mackmurdo, 
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80th  of  Navember,   1888,  the  date  of  said  report.      And 
it  was  ordered  and  decreed,  in  the  second  cause,  that 

*  685    the  *  appellant  be  declared  to  be  a  trustee  for  the  re- 

spondent as  to  the  said  securities  and  the  sum  due 
thereunder,  save  as  to  such   portion   thereof   as  the 

*  686    *  appellant  was  therein  after  decreed  to  be  beneficially 

entitled  to.     And  it  was,  in  both  causes,  further  or- 
dered and  decreed,  that  the  appellant  was  entitled  to 

*  687    *  be  paid  out  of  the  said  sum  found  due  on  foot  of  the 

said  securities,  the  sum  of  2400/.  principal  money,  being 

the  sum  paid  or  secured  to  be  paid  by  him,  on  the 

*688    *3d  of  August,  1833,  as  the   consideration  for  the 

assignment  of  the  securities  ;  with  interest  thereon,  at 

the  rate  of  five  per  cent  per  annum,  from  the  3d  of  August, 

1833 :  and  it  was  further  ordered  and  decreed,  that  the  appel- 

between  whom  and  the  appellant  yarious  negotiations  were  carried  on  for 
about  a  twelvemonth,  without  any  definite  arrangement  being  made : 
that  about  the  middle  of  the  year  1833,  witness  accidentally  met  the 
appellant  in  the  street,  and  the  subject  of  the  sale  of  the  said  claims  and 
demands  having  been  renewed,  witness  agreed  that  if  he  would  add  1000/. 
to  the  said  sum  of  1400/.,  he,  witness,  would  conclude  and  perfect  the 
sale  or  assignment  of  the  said  claims  and  demands  ;  and  the  appellant 
having  agreed  to  these  terms,  proceeded  with  witness  immediately  to  the 
office  of  the  said  Edward  Mackmurdo,  where  witness  executed  a  second 
memorandum,  agreeing  to  sell  or  assign  the  said  claims  or  demands  to 
the  appellant  for  the  sum  of  2400/.  :  that  there  was  not,  to  witness's 
knowledge  and  belief,  any  treaty  for  the  compromise  of  the  said  claims 
and  demands  entered  into  or  carried  on  by  and  between  him  and  the 
respondent,  or  by  any  other  person  or  persons  on  his  or  on  witness's 
behalf,  further  than  that  witness  heard  and  believed  that  Messrs.  Lucas 
&  Parkinson,  the  solicitors  of  the  respondent,  had  at  different  times  and 
in  the  course  of  conversations  with  the  said  Edward  Mackmurdo,  ex- 
pressed an  intention  of  making  an  offer  for  the  compromise  of  the  said 
claims  and  demands,  but  never  actually  made  an  offer  ;  and  that  for  such 
reason  the  appellant  was  not  aware  of  the  pendency  of  any  treaty  or 
negotiation  for  a  compromise  of  the  said  claims  and  demands  :  that  the 
appellant  did  not  at  any  time  interfere  to  prevent  a  compromise  by  and 
between  witness  and  defendant,  concerning  the  said  claims  and  demands ; 
and  that  witness  did  not  at  any  time  make  any  offer  or  offers  to  com- 
promise them,  to  the  respondent,  or  to  any  person  or  persons  on  his 
behalf  ;  and  for  that  reason  the  appellant  was  not  aware  of  any  such 
offer,  in  any  capacity  whatever. 
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lant  was  entitled,  as  against  the  respondent,  to  the  costs 
incurred  by  him  in  the  first  cause  up  to  the  24th  of  Decem- 
ber, 1834,  being  the  date  of  the  service  of  the  notice  in  the 
pleadings  mentioned  ;  likewise  that  the  respondent  was  enti- 
tled, against  the  appellant,  to  his  costs  in  the  first  cause,  from 
the  time  of  the  service  of  the  said  notice,  and  also  to  his  costs 
in  the  second  cause  ;  and  that  it  should  be  referred  accord- 
ingly to  the  Master  to  tax  and  ascertain  the  said  costs  so 
decreed  to  the  appellant  and  to  the  respondent  respectively : 
and  it  was  further  ordered  and  decreed,  that  the  costs  so  pay- 
able by  the  respondent  to  the  appellant  be  set  oS  against  the 
costs  so  payable  by  the  appellant  to  the  respondent ;  and  in 
case  any  balance  should  be  thereupon  found  due  to  the  appel- 
lant, that  he  be  paid  the  same,  together  with  the  principal 
sum  of  2400/.  and  interest  as  aforesaid,  out  of  the  said  sum 
of  6147/.  19«.  8(2.  stock,  st^mding  to  the  credit  of  the  cause ; 
and  in  case  any  balance  should  be  thereupon  found  due  to  the 
respondent  on  foot  of  such  costs  as  aforesaid,  it  was 
ordered  that  he  be  at  liberty  to  set  off  *  the  same  *  689 
against  the  said  sum  of  2400Z.  and  the  interest  thereof ; 
and  after  deducting  the  same,  it  was  further  ordered  and- 
decreed,  in  both  causes,  that  the  appellant  should  be  entitled 
to  be  paid  the  balance  which  should  remain  due  on  foot  of 
the  said  sum  of  2400/.  and  interest,  out  of  the  said  sum  of 
6147/.  19s.  8d. :  and  as  to  the  residue  and  remainder  of  the 
said  sums  so  found  due  on  foot  of  the  said  securities,  for 
principal,  interest,  and  costs,  after  such  deduction  as  afore- 
said, it  was  further  ordered  and  decreed  that  the  appellant 
should  be  a  trustee  for  the  respondent  as  to  the  same,  and 
that  the  appellant,  at  the  costs  and  charges  of  the  respondent, 
should  satisfy  the  said  judgment  in  the  pleadings  mentioned, 
and  hand  over  to  the  respondent,  or  to  bis  solicitor,  the  sev- 
eral deeds  respectively  in  the  pleadings  mentioned,  to  be  can- 
celled: and  it  was  further  ordered  and  decreed,  that  the 
accountant-general  should  transfer  to  the  respondent,  or  to  his 
attorney,  the  residue  of  the  said  stock  standing  as  aforesaid 
to  the  credit  of  this  cause,  and  should  likewise  draw  in  favour 
of  the  said  respondent,  or  his  attorney,  for  any  cash  which, 
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justly  due.  If  the  purchase  is  to  be  set  aside,  Mackmurdo  is 
the  party  entitled  to  the  benefit,  and  not  the  respondent,  who 
is  not  called  on  to  pay  more  than  his  just  debt.  Both  these 
treaties  must  by  the  very  terms  of  the  proposed  new  securities 
have  been  completed,  if  at  all,  during  the  life  of  Mrs.  Palmer, 
or  within  six  months  after  her  death  ;  but  the  purchase  of  the 
old  securities  by  the  appellant  was  not  made  until  more  than 
fourteen  months  after  her  death,  and  during  that  period  or 
the  preceding  twelve  months  there  was  no  treaty  or  com- 
promise pending  between  the  respondent  and  Mackmurdo; 
and  long  before  her  death  the  appellant  had  been  discharged 
by  the  respondent  from  all  confidential  relation  as  his  counseL 

March  8»  1842. 

Lord  Cottenham.  —  When  this  case  came  before  this  House 
in  1837,  no  opinion  was  expressed  as  to  the  rights  of  the  parties ; 
but  it  appearing  that  the  proceedings  belo.w  had  not  been  such 
as  praperly  to  raise  the  question,  an  order  was  made,  which 
has  had  the  effect  of  giving  the  parties  an  opportunity  of 
doing  so,  and  the  case  now  comes  before  your  Lordships  on 
both  suits ;  the  Court  of  Chancery  in  Ireland  having,  upon 
the  cross-bill  filed  by  the  respondent,  decided  in  the  same 
manner  as  it  had  before  decided  in  the  original  cause ;  and 
the  question  now  to  be  decided  is  upon  the  real  merits  of  the 

case. 
*  708        *  There  is  no  question  now  as  to  the  amount  of  what 

is  due  upon  the  seciirities  purchased  by  the  appellant 
from  Mackmurdo  for  2400Z.  The  Master  has  reported  that 
77122.  was  due  for  principal  and  interest  up  to  the  date  of  .his 
report :  the  respondent  took  exceptions  to  this  report,  which 
were  overruled  by  the  decree  of  the  16th  February,  1889, 
from  which,  upon  that  part  of  it,  there  has  been  no  appeal. 
The  appellant  claims  the  whole  of  what  is  so  reported  to  be 
due  upon  the  securities.  The  respondent  contends,  as  the 
decree  has  decided,  that  he  is  entitled  only  to  be  repaid 
the  sum  at  which  he  purchased  the  securities ;  or,  in  other 
words,  that  the  respondent  is  entitled  to  the  benefit  of  the 
purchase. 

The  evidence  proves,  that  for  many  years  prior  to  August, 
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1831,  the  appellant,  Mr.  Carter,  had  been  engaged  in  the 
management  of  the  respondent's  afTairs,  as  counsel  only,  as 
the  appellant  contends ;  but  the  evidence  proves  that  the  em- 
ployment was  of  a  very  different  character.  Mr.  Lucas  and 
Mr.  Parkinson  say  that  he  was  the  managing  counsel ;  and 
that  in  1824  he  went  to  Ostend,  where  the  i*espondent  then 
was,  to  make  some  arrangement  as  to  his  ajffairs ;  and  that  in 
1828  a  Mr.  Abbott,  a  pupil  of  the  appellant,  was  sent  to  Ire- 
land at  the  recommendation  of  the  appellant,  to  make  inquiries 
respecting  the  respondent's  property;  that  he  received  his 
instructions  from  the  appellant,  to  enable  him,  as  he  informed 
Mr.  Lucas,  to  judge  and  determine  what  arrangements  could 
be  made ;  and  upon  his  return  the  result  of  his  inquiries  was 
communicated  to  the  appellant,  who  stated  to  the  witness 
Lucas  that  the  information  obtained  was  very  important  for 
the  purposes  of  the  respondent,  but  which  he  does  not  appear 
to  have  communicated  even  to  the  respondent's  solici- 
tors. It  *  is  also  proved  that  the  securities  now  sought  *  704 
to  be  enforced  by  the  appellant  had  long  been  the  sub- 
ject of  negotiation  with  Mr.  Mackmurdo,  in  whom  they  had 
been  then  vested,  and  of  advice  on  the  part  of  the  appellant 
from  1824  to  August,  1831;  in  the  course  of  which,  the 
appellant  recommended  that  security  should  not  be  given  for 
the  whole  amount  claimed  by  Mr.  Mackmurdo,  as  he  thought 
it  very  doubtful  whether  the  whole  could  be  recovered  ;  and 
recommended  that  a  compromise  should  be  made:  that  in 
1827  it  was  agreed  that  3570Z.  should  be  secured  upon  the 
respondent's  estates  in  full  of  Mackmurdo's  demand,  and  the 
appellant,  who  settled  the  draft  deed  for  that  purpose,  was  to 
be  a  trustee  in  it ;  but  difficulties  having  arisen,  negotiations 
were  continued  till  July,  1831,  when  new  objections  having 
been  made,  nothing  further  was  done  till  after  the  death  of 
Mrs.  Palmer,  the  tenant  for  life,  in  May,  1832:  that  in  March, 
1833,  the  proposal  for  a  compromise  was  renewed  to  Mr.  Mack- 
murdo, who  was  informed  that  from  20001.  to  30002.  would  be 
given  for  his  claim,  which  he  promised  to  consider ;  but  upon 
the  subject  being  renewed  in  November  following,  Mr.  Mack- 
mui*do  stated  that  he  had  some  short  time  previously  sold  and 
assigned  his  claim  to  the  appellant. 
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It  appears  that  during  all  these  negotiations  with  Mack* 
murdo  prior  to  August,  1831,  the  respondent  was  acting 
under  the  advice  of  the  appellant,  who  had  full  information, 
not  only  of  the  nature  of  the  securities  held  by  Mackmurdo, 
but  of  the  means  which  the  respondent  could  or  was  likely  to 
be  able  to  command  for  the  purpose  of  discharging  them ;  a 
consideration  which  greatly  affected  the  value  of  the  securi- 
ties, as,  until  the  family  settlement  in  March,  1827,  the 
*  705  respondent's  interest  in  the  estates  was  *  only  that  of  a 
tenant  for  life  in  remainder ;  but  by  that  settlement  he 
obtained  the  power  of  charging  the  estates,  and  the  tenant 
for  life  in  possession  died  in  May,  1832.  Mackmurdo  proves 
that  the  appellant,  in  the  middle  of  1832,  first  offered  to  pui^ 
chase  the  securities,  and  that  1400{.  was  the  sum  agreed  upon^ 
but  that  having  discovered  that  the  tenant  for  life  was  then 
dead,  he  refused  to  complete  the  agreement ;  and  that  after- 
wards, in  the  middle  of  1833^  they  finally  agree  for  the  sum 
of  2400i. 

From  the  evidence  it  is  clear  that  the  appellant  is  not  to 
be  considered  as  having  acted  merely  as  counsel  for  the 
respondent,  but  that  he  was  so  far  his  agent  as  to  be  affected 
with  all  the  disabilities  which  attach  to  that  character.  It  is 
also  proved  that  he  did  not  actually  act  as  counsel  or  agent 
for  the  respondent  after  August,  1831,  but  what  was  the 
cause  of  the  discontinuance  of  his  employment  does  not  ap- 
pear ;  nor  do  I  think  it  material.  If  his  previous  employ- 
ment disqualified  him  from  becoming  the  purchaser  for  his 
own  benefit  of  those  charges  upon  his  employer's  estates,  such 
disqualification  must  continue  so  long  as  the  reasons  upon 
which  it  is  founded  continue  to  operate.  As  agent,  he  neces- 
sarily became  acquainted  with  all  the  circumstances  con- 
nected with  these  securities,  and  most  pai*tiouIarly  with  the 
means  which  existed  of  providii^  for  the  payment  of  them. 
In  advising  the  respondent  as  to  compounding  for  these 
claims,  and  from  his  knowledge  of  what  had  subsequently 
taken  place,  he  was  aware  that  the  claims  might  actually  be 
bought  up  for  much  less  than  their  nominal  amount  and 
their  actual  worth.  What  enabled  him  to  purchase  these 
claims  for  a  sum  little  more  than  one-third  of  their  actual 
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value,  but  the  information  iie  had  acquired  as  agent 
or  *  counsel  for  the  respondent  ^  Such  information,  *  706 
therefore,  was  applied  by  him  to  defeat  the  negotia- 
tion in  which  he  had  himself  been  engaged  for  his  client  or 
employer,  and,  by  substituting  himself  in  the  place  of  Mack- 
murdo,  to  deprive  such  client  or  employer  of  the  benefit  of  a 
compromise,  which  he  had  been  endeavouring  to  effect,  and 
which  the  terms  of  the  purchase  proved  to  be  feasible. 

From  the  earliest  times  down  to  the  latest  case  in  which  I 
believe  the  subject  has  been  discussed,  which  is  Tat/lor  v. 
Salman^  (a)  the  rule  in  Equity  has  been  always  recognized 
which  would  prevent  a  person  in  the  situation  of  the  appel- 
lant making  such  a  purchase  for  his  own  benefit  whilst  he 
continued  to  act  as  agent.  As  the  reason  for  this  disability 
continues  to  operate  after  the  employment  has  ceased,  the 
disability  itself  must  continue,  unless  a  contrary  rule  has  been 
established  by  decisions.  But  this  is  not  the  case,  but  the 
very  reverse.  In  ColeB  v.  Trecothick^  (i)  Cord  Eldon  does  not 
say  that  it  is  sufficient  for  the  parly  buying  to  divest  himself 
of  the  character  of  trustee,  but  that  he  must  do  so  "  by  an 
unqualified,  authorized  contract  for  liberty  to  buy."  In  Ex 
parte  JameSy  (<?)  Lord  Eldon  refused  to  permit  a  solicitor  to 
become  a  purchaser,  who  had  ceased  to  act  as  such,  upon  the 
ground  that  whilst  acting  as  solicitor  he  had  procured  all  the 
information  that  might  be  useful  to  him  ;  and  he  again  re- 
peats the  rule,  that  to  enable  a  person  who  had  held  a  confi- 
dential situation  previously  to  the  purchase,  to  become  a 
purchaser,  he  must  show  that  he  *^  had  at  the  time  of  the 
purchase  shaken  off  that  character  by  the  consent  of  the  cestui 
que  trusty  freely  given  after  full  information,  and  bargained  for 
the  right  to  purchase." 

*  The  several  cases  which  have  occurred  in '  which    *  707 
solicitors  have  been  restrained  from   acting  against 
their  former  clients,  or  communicating  information  acquired 
in  such  employment,  proceed  upon  a  principle  which  governs 
this  case :  for  it  cannot  be  contended  that  they  are  to  be  at 

(a)  4  My.  &  Cr.  139.  (h)  0  Ves.  247. 

(c)  8  Ves.  252. 

[689] 


*707  CASES  IN  THE   HOUSE  OF  LORDS. 

liberty  to  use  for  their  own  benefit,  and  to  the  prejudice  of 
their  former  clients,  information  acquired  whilst  acting  for 
them,  which  they  are  not  permitted  to  communicate  or  to  use 
for  the  benefit  of  others. 

I  am,  therefore,  of  opinion  that  Mr.  Carter  had  been 
incapacitated,  by  the  character  of  his  employment,  from 
purchasing,  for  his  own  benefit,  these  securities  upon  his  em- 
ployer's property,  and  that  such  incapacity  continued  at  the 
time  of  his  purchase,  and  consequently  that  he  is  to  be  con- 
sidered as  haying  so  purchased  for  the  benefit  of  his  former 
employer.  In  this  view  of  the  case  the  decree  is  coirect  as 
to  interest,  as  it  repays  to  the  agent  the  money  expended  by 
him  in  the  purchase,  with  interest  at  5L  per  cent  upon  the 
money  so  advanced.  To  have  given  higher  interest,  would 
have  been  to  recognize  in  him  an  interest  in  the  securities 
which  it  is  the  principle  of  the  decree  to  negative.  I  think 
also  that  the  decree  is  correct  as  to  costs,  for  it  makes  the 
appellant  pay  costs  only  from  the  time  at  which  he  was 
offered  by  the  respondent  all  that  has  ultimately  been  found 
to  be  due  to  him.  From  that  time  the  litigation  has  arisen 
from  his  attempt  to  obtain  what  he  has  been  held  not  to  be 
entitled  to.  Of  such  litigation  the  author  of  it  ought  to  pay 
the  costs.  I  therefore  move  your  Lordships  that  the  decree 
appealed  from  be  affirmed,  with  costs. 

[It  was  ordered  and  adjudged,  that  the  appeal  be  dismissed, 
and  that  the  decree  be  affirmed :  and  it  was  further 

*708  ordered  *and  adjudged,  that  the  appellant  pay  to  the 
respondent  the  costs  incurred  in  respect  of  the  appeal, 

the  amount  to  be  certified  by  the  clerk  assistant.] 


The  clerk  assistant  having  taxed  and  certi- 
to  enforce  pay-  fied  the  costs,  Lady  Palmer,  the  widow  and  sole 

ment  of  coeU.^  .1.1  1  ^  t     • 

legal  representative  of  the  respondent,  not  being 
able  to  obtain  payment  of  them,  presented  a  petition  to  the 

'  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1451-1458. 
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House,  stating,  among  other  things,  the  appeal  and  the  order 
of  the  Hoiise  thereon,  and  that  a  copy  of  that  order  had  been 
served  on  Mr.  Carter's  agents :  that  the  clerk  assistant,  by 
his  certificate  dated  the  6th  of  June,  1842,  certified  that,  by 
virtue  of  the  Act  7  &  8  Geo.  4,  c.  64,  "  An  Act  to  establish  a 
Taxation  of  Costs,"  &c.,  and  of  the  standing  order  of  the 
House,  No.  215,  dated  the  3d  of  April,  1835,  (a)  and  in  pur- 
suance of  the  said  judgment,  he  had  taxed  the  costs  to  be 
paid  by  the  appellant  to  the  respondent  at  759Z.  lOa. :  that 
Carter  and  his  agents  had  attended  the  taxation,  and  had 
notice  of  the  amount  so  certified :  that  Carter  resided  then  at 
Langford  Place,  St.  John's  Wood,  and  had  also  an .  office  in 
Great  James  Street,  Bedford  Row,  both  in  the  county  of 
Middlesex:  that  petitioner's  agents  made  re-  -wbere •  party, 
peated  attempts  at  the  said  residence  and  office  m^v^S^u^ 
to  serve  him  with  the  said  certificate,  and  to  ^^.IL^Semand 
make  personal  demand  on  him  for  payment  of  certifi«»trof' tbo 
the  costs ;  but  they  were  not  able  to  meet  him,  ^i  order  Buutlu 
and  they  and  the  petitioner  had  cause  to  believe,  his  agento  in^  the 
and  did  believe,  that  he  sought  to  avoid  being 
served  with  the  certificate  and  having  payment  of  the  said 
costs  personally  demanded  of  him :  and  the  petition  there- 
fore prayed  their  Lordships  to  order  that  service  of  the  cer- 
tificate and  demand  of  the  said  sum  of  759Z.  10s.  upon  the 
agents  of  Carter  in  the  appeal,  and  leaving  a  copy  of  the 
certificate  at  his  last  place  of  abode,  together  with  serving 
such  order  as  their  Lordships  should  make  on  this  petition  on 
such  agents,  and  leaving  a  copy  thereof  at  such  last  place  of 
abode,  might  be  good  service  and  demand ;  and  that,  in  ease 
Carter  should  not  pay  said  sum  to  the  petitioner's  agents 
within  a  week  after  such  service  and  demand,  the 
Usher  of  the  Black  Rod,  whether  *  the  House  be  *  709 
sitting  or  not,  should  attach  him  and  detain  him  in 
custody  until  he  should  pay  the  said  sum,  and  such  further 
costs  as  their  Lordships  might  order  by  reason  of  this  applica- 
tion, together  with  fees,  &c. 

The  petition  was  referred  to  the  appeal  committee,  who 

(a)  Ante,  Vol.  VI.  p.  080. 
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reported  that  they  had  considered  the  same ;  and  in  pursu- 
ance of  their  report  and  recommendation,  an  order  was  made, 
in  the  terms  of  the  prayer  of  the  petition,  for  the  substituted 
service. 

That  service,  and  a  demand  of  payment  of  the  costs,  ware 
accordingly  made  on  the  agents;  but  the  costs  not  being 
paid,  Lady  Pakner  presented  another  petition  praying  an 
order  for  the  Gentleman  Usher  of  the  Black  Rod  to  attach 
Carter,  &o. ;  but  being  the  last  day  of  die  Session,  the  peti- 
tion was  ordered  to  stand  over  for  the  first  day  of  the  then 
next  session.  Nothing  further  was  done  therein  ;  Lady 
Palmer  having,  in  the  mean  time,  obtained  the  costs  out  of 
the  funds  of  Carter  in  the  Court  of  Chancery  in  Ireland, 
upon  application  to  that  Court. 


tolSi^  ^t^TtS  ^^  *^®  c*se  of  Callaghan  v.  Callaghan^  ante^  p. 

^f  **Md  pcJ-  374,  the  appeal  having  been  dismissed  with  costs, 

^e,  ^"^d    hS  which  the  clerk  assistant  certified  at  426/.  18f . 

th!^,  the  Horn  11(2.,  the  respondent's  agent  served  the  appellant 

of  tte^par^Vuu^  with  the  Certificate  of  the  said  costs,  and  de- 

recognisancee  to  mauded  payment  personally ;  but  the  same  not 

be   estreated   for    ,     .  -j    ^i  j       ^  .    j  ...- 

the  payment  of  bcmg  paid,  the  respondent  presented  a  petition 
with'coBta  of  the  to  the  Housc,  and  prayed  that  the  appellant 

might  be  compelled  to  pay  the  said  sum ;  and 
that,  for  that  purpose,  the  recognizances  that  were  entered 
into  on  lodging  the  appeal  might  be  estreated  into  the  Court 
of  Exchequer. 

The  House  ordered  the  recognizances  to  be  estreated,  and 
the  appellant  to  pay  the  costs  of  this  application,  in  addition 
to  the  said  sum  of  426Z.  ISs,  lid. 
[  592] 
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1842. 

The  Proprietors  of  the  Edinburgh  and  Dal-  )   s      „     . 

^  }  Appellants* 

keith  Railway  Company ) 

John  Wauchope,  of  Edmonstone    ....    Meapondent. 

Tonnage.    JPrivcUe  Act,  Construction  of,    Nbtios  of  a  Bid  in 

ParliamenL 

A  private  Act  of  Parliament  made  for  the  coD8tractio&  of  a  railway,  gave 
to  W. ,  a  landed  proprietor,  through  whose  land  the  railway  was  to 
pass,  **  the  sum  of  one  halfpenny  per  ton  upon  all  goods  and  articles 
upon  which  a  tonnage  duty  is  charged  or  chargeable  in  virtue  of  this 
Act."  The  section  which  empowered  the  railway  company  to  levy  a 
tonnage  duty  contained  this  clause :  **  For  every  carriage  conveying 
passengers,  or  goods  or  parcels  not  exceeding  five  cwt."  a  sum  named. 
There  were  other  clauses  fixing  the  duty  payable  for  goods,  but  there 
was  no  other  which  referred  to  passengers. 

Held  (affirming  the  decree  of  the  Court  of  Session),  that  the  company 
was  empowered  to  levy  a  tonnage  duty  on  carriages  according  to  their 
weight,  when  containing  passengers  ;  and  that  the  sum  to  be  paid  to 
W.  must  be  calculated  on  the  tonnage  so  levied. 

W.  had  for  some  years  received  money  on  the  tonnage  levied  on  goods  and 
parcels  alone.  Held^  that  this  did  not  prevent  him  from  afterwards 
claiming  payment  on  the  tonnage  duty  on  passengeis. 

A  party  interested  in  the  subject-matter  of  a  private  Act  of  Parliament 
will  have  his  rights  affected  by  its  provisions,  though  it  may  have 
been  introduced  and  passed  without  notice  duly  given  to  him. 

March  22, 1842. 
The  first  Act  under  which  the  appellants  were  formed 
into  a  company  was  passed  in  the  year  1826  (7  Geo.  4,  c.  98), 
for  ^^  making  a  Railway  from  Edinburgh  to  the  South  Side  of 
the  River  Northesk,  near  Dalkeith  and  Newbatde."  While 
this  Act  was  in  progress  through  Parliament,  the  respondent, 
who  was  a  proprietor  of  lands  on  the  line  of  the  proposed  raiU 

way,  opposed  the  bill,  but  finally  abandoned  his  opposition, 
vol..  VIII.  88  [  593  ] 
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on  being  satisfied  with  certain  clauses  which  were  introduced 
into  the  bill.     The  20th  section  of  the  Act  provided 

*  711    that  the  company  of  proprietors  *  "  shall  pay  to  the 

said  J.  W.  (and  other  persons  therein  mentioned),  so 
long  as  the  said  railway  shall  continue  to  be  used  through  the 
said  lands  or  grounds  of  the  said  J.  W.,  the  sum  of  one  half- 
penny per  ton  upon  all  goods  and  articles  upon  which  a  ton- 
nage duty  is  chargeable  or  charged  in  virtue  of  this  Act, 
which  shall  pass  along  any  part  of  the  said  railway  standing 
within  the  said  lands  and  grounds  of  the  said  J.  W.,  except 
the  coals  and  other  minerals,  corn  and  other  articles,  the  prod- 
uce of  the  said  lands  and  estate."  The  85th  section  con- 
tained the  following  provisions :  "  It  shall  be  lawful  for  the 
company  of  proprietors  from  time  to  time  and  at  all  times  to 
ask,  demand,  take,  recover,  and  receive  to  and  for  the  use  and 
benefit  of  the  said  company,  for  the  tonnage  and  conveyance 
of  all  minerals,  goods,  wares,  merchandises,  and  other  things 
which  shall  be  carried  or  conveyed  on  the  said  railway,  the 
rates  and  duties  following :  for  every  caiTiage  conveying  pas- 
sengers, or  goods  or  parcels  not  exceeding  five  cwt.,  such 
sum  or  sums  of  money  respectively  as  the  said  company  of 
proprietors  shall  from  time  to  time  direct  and  appoint,  not 
exceeding  6d.  per  ton  per  mile." 

Another  Act  of  Parliament  (the  4  &  5  Will.  4,  c.  71)  was 
afterwards  applied  for  and  obtained,  which  repealed  some 
of  the  provisions  of  the  former  Act,  extended  others,  and 
continued  the  rest.  The  16th  section  of  this  new  Act  recited 
that  whereas  certain  sums  of  money  in  respect  of  way-leaves 
had  been  granted  to  the  respondent  and  others,  it  enacted 
that  the  company  of  proprietors  might  collect  the  sums  for  the 
way-leaves  separately  from  the  rates  and  duties  levied  on  the 
main  line  of  the  railway,  provided  that  such  rates  and  way- 
leaves  should  not  exceed  the  duties  authorized  by  the 

*  712   former  and  by  that  Act  of  *  Paiiiament.    Before  the 

passing  of  this  Act,  the  Leith  Branch  Railway  had 

been  united  to  the  Edinburgh  and  Dalkeith  Railway,  and  the 

provisions  of  its  Act  were  consolidated  with  those  of  the  new 

Act,  the  29th  section  of  which  declared  that  ^*  the  rates  and 
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duties  granted  by  the  recited  Acts,  for  and  in  respect  of  car- 
riages conveying  passengers,  shall  be,  and  the  same  are  hereby 
repealed."  The  80th  section  enacted,  ^^  that  it  shall  be  law- 
ful for  the  company  of  proprietors  to  demand,  receive,  and 
recover  to  and  for  the  use  of  the  company,  and  of  the  pro- 
prietors of  the  Leith  Branch  Railway  respectively,  for  and  in 
respect  of  passengers,  beasts,  cattle,  and  animals  conveyjed  in 
carriages  upon  the  said  railway  and  branches,  the  following 
tolls :  for  every  person  conveyed  in  and  upon  such  carriage, 
any  sum  not  exceeding  3(2.  per  mile/*  The  83d  section  em- 
powered the  company  of  proprietors  to  provide  and  establish 
and  make  charges  for  conveyance  in  addition  to  the  tolls. 
The  37th  section  authorized  the  officers  of  the  company  to 
weigh  all  carriages  and  wagons  passing  on  the  railways,  as 
often  as  to  them  should  appear  necessary  for  determining  the 
weight  of  goods  carried  in  such  wagons  or  carriages. 

It  appeared  that,  in  the  first  instance,  the  proprietors  had 
proposed  to  make  the  railway,  and  to  reimburse  themselves 
by  the  tolls  payable  in  respect  of  carriages  that  other  persons 
might  run  upon  it ;  but  after  some  time  it  was  found  that  this 
scheme  was  extremely  unprofitable,  and  then  the  proprietors 
built  carriages  on  their  own  account,*  and  ran  them  along  the 
line.  The  respondent  had  received  sums  of  money  at  differ- 
ent intervals  for  years  from  the  appellants,  in  respect  of  goods 
and  articles  conveyed  in  carriages  on  that  part  of  the  line  that 
ran  through  his  lands,  but  in  1835  he  claimed  a  way- 
leave  on  the  tonnage  of  the  *  carriages  when  loaded  *  713 
with  passengers.  This  demand  was  resisted  by  the 
appellants,  and  the  respondent  instituted  a  suit,  founding  bis 
claim  on  the  20th  and  85th  sections  of  the  7  Geo.  4.  Thja 
appellants  contested  his  right,  insisting  that  it  must  be  con- 
fined to  an  allowance  on  goods  and  articles  conveyed  along 
the  line.  They  relied  first  on  the  terms  of  the  Act  7  Geo.  4, 
which  they  contended  did  not  grant  to  the  respondent  any 
allowance  in  respect  of  passengers  conveyed  by  the  carriages ; 
and  then  argued  that  if  such  allowance  was  granted  by  that 
Act,  still  as  that  Act  was  repealed  by  the  4  &  5  Will.  4,  c.  71, 
such  grant  was  at  an  end.     And  they  further  contended  that 
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the  respondent,  by  accepting  for  such  a  time  payment  in 
respect  of  goods  and  parcels  only,  had  himself  put  on  the 
earlier  Act  a  construction  fatal  to  his  present  claim.  The 
respondent  insisted  that  he  was  entitled  to  an  allowance  on 
all  the  tonnage  chaiged  or  chargeable  by  the  company  in 
I'espeot  of  carriages  conveying  either  passengers  or  goods,  and 
passing  through  his  lands;  that  the  right  conferred  by  the 
7  Geo.  4  was  not  affected  by  the  4  &  5  Will.  4 ;  or  that  if 
it  was,  then  that  that  latter  Act  could  not  be  made  applicable 
to  him,  for  that  it  was  a  private  Act  affecting  a  vested  right, 
and  had  been  introduced  without  due  notice  of  its  introduc- 
tion being  served  on  him. 

On  the  16th  of  June,  1837,  the  Lord  Ordinary  pronounced 
an  interlocutor  in  favour  of  the  claim  of  the  respondent ;  and 
in  his  subjoined  note  expressed  himself,  on  the  question  of  the 
effect  of  want  of  notice  upon  the  operation  of  the  second  Act, 
in  these  tenns :  ^^  The  Lord  Ordinary  is  by  no  means  satisfied 
that  due  parliamentary  notice  was  given  to  the  pursuer  (the 
respondent)  previous  to  the  introduction  of  this  last 
*  714  Act :  undoubtedly  no  notice  *  was  given  to  him  per- 
sonally, nor  did  the  public  notice  announce  any  inten- 
tion to  take  away  his  existing  rights*  If,  as  the  Lord  Ordinary 
is  disposed  to  think,  these  defects  imply  a  failure  to  intimate 
the  real  design  in  view,  he  should  be  strongly  inclined  to  hold, 
in  conformity  with  the  principles  of  the  case  of  Donald,  (a) 
that  ri^ts  previously  established  could  not  be  taken  away  by 
a  private  Act,  of  which  due  notice  was  not  given  to  the  party 
meant  to  be  injured."  The  Lord  Ordinary  did  not,  however, 
put  his  judgment  on  this  ground ;  but  having  thus  intimated 
his  opinion,  added  that  he  did  not  think  the  two  Acts  were 
inconsistent  with  each  other,  and  consequently  did  not  think 
himself  bound  to  decide  this  particular  point.  The  appellants 
appealed  against  this  interlocutor,  which  was  a£Eu:med  by  a 
decree  of  the  Court  of  Session,  on  the  14th  of  December, 
1887.  The  appellants  were  by  these  decrees  ordered  to  put 
in  accounts  of  the  sums  received  by  them,  and  on  which  they 

(o)  27  November,  1882. 
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were  bound  to  make  allowance  to  the  respondent.  These 
accounts  having  been  put  in,  the  case  was  further  proceeded 
with,  and  on  the  2d  of  March,  1839,  the  Lord  Ordinary  pro- 
nounced another  interlocutor,  declaring  that  ^^  having  heard 
counsel  for  the  parties,  and  considered  the  accounts  lodged 
by  the  defenders  (the  appellants),  and  the  objections  thereto, 
finds  that,  in  ascertaining  what  is  due  to  the  pursuer  for  his 
way-leave  on  the  carriages  conveying  passengers,  the  tonnage 
duty  is  to  be  taken  as  laid  on  the  carriages,  and  not  on  the 
passengers  also :  finds  the  pursuer  liable  on  this  part  of  the 
discussion."  The  respondent  appealed  against  this  interlocu- 
tor, on  the  ground  that  it  excluded  the  tonnage  on  the  pas- 
sengers. Upon  the  4th  of  July,  1839,  the  Inner  House 
pronounced  *  a  decree  to  this  effect :  *^  The  Lords  hav-  *  716 
ing  resumed  consideration  of  this  note,  and  heard  coun- 
sel thereon,  alter  the  interlocutor  complained  against,  sustain 
the  pursuer's  objection  to  the  accounts,  and  remit  to  the  Lord 
Ordinary  to  proceed  accordingly.  Find  the  defenders  liable 
in  the  expenses."  Fresh  accounts,  calculated  in  the  manner 
required  by  the  respondent,  were  then  put  in ;  and  the  Lord 
Ordinary,  on  the  18th  of  March,  1840,  pronounced  an  inter- 
locutor approving  of  these  accounts  framed  under  the  direc- 
tions of  the  decree  of  the  4th  of  July,  1889,  and  finding  the 
defenders  liable  in  expenses  since  that  date.  The  appel- 
lants appealed  against  this  interlocutor,  but  the  Inner  House 
adhered  to  it,  in  a  decree  pronounced  on  the  21st  of  May, 
1840. 

The  present  appeal  was  brought  against  the  several  inters 
locutors  and  decrees  of  16th  June  and  14th  December,  1887, 
of  the  4th  of  July,  1839,  and  of  the  21st  May,  1840. 

The  AUamey-Q-eneraJy  shortly  after  the  opening  of  the  case, 
abandoned,  on  the  part  of  the  respondent,  any  argument  as 
to  the  want  of  notice  operating  to  defeat  the  provisions  of  the 
4  &  6  Will.  4. 

The  SolicitoT'O'enereU  and  Mr.  Willmore^  for  the  appellants. 
—  There  is  nothing  in  the  first  of  these  Acts  that  gives  the 
respondent  a  right  to  have  an  allowance  on  the  tonnage  of 
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the  carriages  when  filled  with  passengers.  The  appellants 
have  no  power  to  levy  a  tonnage  in  respect  of  the  passengers, 
but  only  on  the  carriages  which  convey  the  passengers.  The 
right  of  tonnage  is  confined  to  the  carriages  themselves.    At 

the  time  the  first  Act  was  passed  the  appellants  only 
*716    possessed  the  power  of  levying  a  tonnage  *on  such 

carriages  as  other  persons  should  use  on  the  railway : 
they  had  no  right  to  levy  a  tonnage  on  passengers.  There  is 
no  provision  in  the  Act  granting  such  a  tonnage,  nor  declar- 
ing how  it  shall  be  ascertained ;  it  was,  in  fact,  never  thought 
of :  the  inconvenience  of  levying  such  a  tonnage  is  a  suffi- 
cient reason  why  it  was  never  provided  for,  and  fully  explains 
the  silence  of  the  legislature  on  the  subject.  The  tonnage 
was  confined  to  the  carriages  and  to  the  goods  carried ;  to 
things  that  could  be  weighed  and  have  their  tonnage  ascei^ 
tained  in  the  usual  way.  But  the  duties  thus  given,  what- 
ever they  were,  have  been  taken  away  by  the  4  &  5  Will.  4 ; 
and  this  latter  Act,  in  declaring  what  the  company  shall  be 
entitled  to  receive,  never  once  makes  the  weight  of  the  pas- 
sengers carried  the  subject  of  a  tonnage  rate.  The  duty 
leviable  on  carriages  conveying  passengers,  goods,  or  parcels, 
is  given  by  the  85th  section  of  the  earlier  Act ;  the  duty  on 
small  parcels  themselves  is  distinctly  provided  for  in  the 
Olst  section.  If  the  85th  section  is  to  be  taken  to  include  the 
duty  on  small  parcels,  then  the  duty  leviable  for  small  parcels 
would  be  twofold,  and  would  be  leviable  under  two  distinct 
sections  of  the  Act.  That  cannot  be  so  with  respect  to  small 
parcels,  nor  can  it  be  so  with  respect  to  passengers.  The  two 
cases  are  exactly  alike.  On  the  other  hand,  if  the  rate  fixed 
in  the  85th  section  on  the  carriages  conveying  parcels  is  to  be 
taken  as  exclusive  of  the  parcels  conveyed  in  them,  it  must 
be  equally  exclusive  of  the  passengers.  Then  it  follows  that 
there  is  no  rate  of  tonnage  on  the  passengers ;  for  unless  pro- 
vided for  in  that  section,  it  is  not  imposed  in  any  other  part 
of  the  Act. 

Then  as  to  the  conduct  of  the  parties :  the  respon- 
*  717    dent  here  had  the  means  of  knowing  all  the  *  facts  ;  for 

some  years  he  has  received  and  given  dischai^es  for  the 
duties  on  the  tonnage  of  goods  and  parcels  ;  he  now  claims* 
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for  the  first  time,  a  tonnage  duty  on  passengers.  His  own 
previous  conduct  prevents  him  from  maintaining  this  claim: 
Bramston  v.  Mobins  (a)  is  decisive  on  this  point.  There  a 
landlord's  receiver  allowed  the  tenant  to  make  a  deduction  in 
respect  of  the  payment  for  land-tax,  every  year  for  seventeen 
years,  greater  than  the  landlord  was  liable  to  pay,  the  land- 
lord knowing  or  having  the  means  of  knowing  all  the  facts  ; 
and  the  Court  held  that  he  could  not  afterwards  distrain  for 
the  amount  thus  erroneously  allowed.  The  present  is  stronger 
than  that  case  against  the  claim ;  for  here  the  respondent  had, 
from  the  first,  the  Act  of  Parliament  before  him,  and  acted  in 
his  own  affairs.  His  own  construction  of  the  Act  as  to  what 
were  his  rights  under  it,  is  decisive  against  him. 

The  Attorney'  General  and  Mr,  Kelly ^  for  the  respondent.  — 
The  20th  and  85th  sections  of  the  7th  Geo.  4  must  be  con- 
strued together.  The  20th  section  gives  the  respondent  a 
right  to  an  aUowance  in  respect  to  every  thing  on  which  the 
appellants  could  make  a  charge  of  tonnage.  The  85th  sec- 
tion confers  on  the  appellants  the  right  to  a  tonnage  on  every 
caniage  conveying  passengers.  Whatever,  therefore,  the  ap- 
pellants were  entitled  to  take  for  tonnage  under  the  85th  sec- 
tion was  so  taken  subject  to  the  right  of  the  respondent  to 
have  an  allowance  made  thereon.  It  is  clear  that  the  appel- 
lants have  a  right  to  tonnage  on  carriages  with  passengers  in 
them ;  the  right  is  not  confined  by  the  words  of  the 
section  to  carriages  that  *are  capable  of  conveying  *718 
passengers,  but  to  carriages  conveying  passengers. 
The  appellants  might  weigh  such  carriages  if  they  chose ; 
and  the  circumstance  that  such  a  proceeding  might  be  incon- 
venient would  not  prevent  their  right  from  becoming  applica- 
ble. The  words  are  in  the  present  form,  ^^  carriages  conveying 
passengers,"  and  most  clearly  point  to  those  carriages  having 
passengers  in  them  at  the  time  when  the  tonnage  duty  was 
leviable.  The  91st  section  has  nothing  to  do  with  the  present 
question.  The  right,  therefore,  of  the  respondent,  under  the 
7  Geo.  4,  is  clear ;  that  right  was  not  taken  away  by  the  4  & 

(a)  4  BiDg.  11;  and  see  Andrews  v,  Hancocki  3  Moore,  278;  1  Brod. 
&  Bing.  87. 
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6  Will.  4,  which  merely  repeals  bo  much  of  the  preceding  Act 
as  had  become  inapplicable  in  consequence  of  the  altered  sit- 
uation of  the  company. 

Nor  is  the  respondent's  right  affected  by  what  he  has  done 
up  to  the  time  of  making  this  claim.  He  cannot  put  an  end 
to  a  right  conferred  by  Act  of  Parliament,  merely  by  the  non- 
exercise  of  it  for  some  years.  The  case  of  Bramuton  v.  RohiM 
is  not  in  point  with  the  present.  There  is  a  great  distinction 
between  the  case  of  a  man  recovering  back  money  settled  in 
account,  and  that  of  a  man  enforcing  a  claim  which  he  has 
through  inattention  or  ignorance  suffered  to  lie  doimant. 

Lord  Brougham.  —  Undoubtedly,  my  Lords,  we  often  feel 
considerable  reason  to  hesitate  in  coming  to  a  conclusion  as  to 
the  construction  of  a  private  Act  of  Parliament,  arising  from 
the  somewhat  careless  way  in  which  Acts  of  this  sort,  as  well 
as  some  other  Acts,  are  framed.  But  I  must,  on  the  whole, 
say  that  I  think  the  construction  put  on  this  Act  in  the  Court 
below  is  the  sound  one;  namely,  that  one  halfpenny  per 
ton  is  to  be  taken  on  all  goods  and  articles  upon 
*  719  *  which  a  tonnage  is  charged  or  chargeable  under  the 
Act.  In  the  85th  section,  we  find  that  every  carriage 
conveying  passengers  is  to  be  charged  by,  or  to,  or  for  the 
company,  at  a  rate  not  exceeding  sixpence  per  ton  per  mile. 
This  is,  therefore,  a  tonnage.  Then  the  question  is,  whether 
this  tonnage  is  to  be  taken  on  carriages  only,  or  on  carrii^es 
conveying  passengers.  In  my  opinion,  the  more  natural  and 
sound  construction  is,  that  the  tonnage  is  to  be  taken  upon 
carriages  conveying  passengers,  and  that  it  will  not  be  accurate 
to  hold  that  the  words  "  conveying  passengers  "  are  merely 
descriptive  of  the  kind  of  carriage,  but  we  must  say  that  they 
are  indicative  of  the  matters  and  things  which  are  to  be  sub- 
ject of  weighing,  and  to  be  subjected  in  that  respect  to  a  ton- 
nage not  exceeding  sixpence  per  ton  per  mile.  I  therefore 
think  that  a  sound  construction  has  been  put  upon  the  Act ; 
but  for  this  the  company  would  escape  altogether  paying  any 
thing  in  respect  of  passengers,  though  from  them  it  might 
derive  the  greatest  part  of  its  revenue.  With  respect  to  the 
objection  on  the  91st  section,  it  did  seem  at  first  to  raise  a 
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great  difficulty ;  but  upon  being  examined,  it  does  not  appear 
to  throw  any  great  obstruction  in  the  way  of  the  interpreta- 
tion which  has  been  fixed  by  the  Court  upon  the  86th  section. 
But  when  we  come  to  look  at  it,  that  section  appears  to  have 
been  passed  €Uio  intuitu.  The  rule  provided  in  it  appears  to 
apply  entirely  to  the  oonyeyance  of  goods  by  carriers  using 
the  railway,  and  is  intended  to  protect  the  customers  of  those 
carriers  jErom  a  larger  charge  than  twenty  pence  per  ton.  It 
does  not  apply  to  the  carrying  by  the  company  itself  of  pas- 
sengers, which  indeed  the  company  does  not  appear  to  haye 
had  the  power  to  carry  until  after  l^e  passing  of  the  Act 
4  &  5  WilL  4.  It  is  a  great  mistake  to  suppose  *  that  *  720 
a  company  can  do  all  that  it  is  not  prevented  from 
doing ;  it  can  only  do  that  which  is  granted  to  it. 

I  will  only  add  one  word  on*  a  point  which  has  been  aban- 
doned at  this  bar,  but  an  idea  of  the  value  of  which  seems  to 
have  prevailed  in  the  Court  below ;  namely,  that  the  want  of 
notice  in  one  of  the  preliminary  stages  of  an  Act  of  Parlia- 
ment operates  to  prevent  that  Act  from  affecting  the  rights  of 
the  parties  to  whom  such  notice  ought  to  have  been  given. 
Such  a  doctrine  is  wholly  without  justification. 

Lord  Cottenham  (who  presided).  —  My  Lords,  upon  the 
point  which  has  been  last  adverted  to,  it  is  only  necessary  to 
say  a  few  words,  in  order  that  we  may  not  again  have  a  simi- 
lar question  presented  to  the  consideration  of  the  House.  It 
has  been  most  properly  abandoned  at  the  bar  here ;  but  upon 
the  papers  put  before  us,  it  does  appear  that  in  the  course  of 
the  argument  in  the  Court  below  an  impression  did  exist  that 
an  Act  of  Parliament  might  or  might  not  be  binding  on  par- 
ties, according  as  there  might  or  might  not  be  proof  that  the 
individual  to  be  affected  by  it  had  had  notice  of  the  Act  while 
in  progress  through  the  two  Houses. 

[Lord  Brougham.  — That  the  standing  orders  for  the  pro- 
tection of  private  rights  not  having  been  complied  with,  the 
authority  of  the  Act  of  Parliament  itself  would  be  affected.] 

There  is  no  fiDundation  for  such  an  idea ;  but  such  an  im- 
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pression  appears  to  have  existed  in  Scotland,  and  I  express 
my  clear  opinion  upon  it,  that  no  such  erroneous  idea  may 
exist  in  future. 

With  regard  to  the  merits  of  the  case  upon  the  first  point 

made  by  the  appellant,  it  seems  to  me  that  there  is  no  doubt, 

whatever  may  be  the  rule  by  which  the  weight  of  a 

*  721    carriage  is  to  be  known,  it  falls  under  *  the  20th  sec- 

tion. If  the  words  are  attended  to,  I  am  surprised 
that  any  doubt  should  have  existed  on  the  subject ;  because 
the  85th  section  (which  imposes  the  duty  upon  the  carrii^es) 
describes  the  things  to  be  charged  as  **  other  things  which 
shall  be  carried  or  conveyed  upon  the  railway,"  upon  which 
certain  rates  are  fixed.  In  the  enumeration  of  the  things  on 
which  a  rate  is  fixed  is  a  carriage,  and  the  20th  section  gives 
Mr.  Wauchope  the  siun  of  one  halfpenny  per  ton  upon  all 
goods  and  articles  on  which  a  tonnage  duty  is  charged  or 
chargeable  in  virtue  of  this  Act,  and  which  shall  pass  along 
any  part  of  the  railway  within  the  limits  of  his  land.  The 
sole  argument,  therefore,  in  favour  of  exemption  must  rest 
upon  proving  that  that  which  is  in  one  section  called  an  arti- 
cle does  not  come  within  that  description  in  another.  The 
doubt  arises  from  the  mode  in  which  the  weight  is  to  be  asceiv 
tained ;  and  if  the  91st  section  had  imposed  a  toll  upon  the 
small  parcels  as  articles  described  in  the  85th  section,  that 
would  have  furnished  a  very  strong  argument  indeed  in  behalf 
of  the  appellant ;  but  that  section  has,  I  think,  no  such  efiFect. 
The  terms  used  are,  ^'  sums  to  be  paid  for  carriages  conveying 
passengers."  In  all  other  cases  they  are  described  as  tolls, 
dues,  &c.,  on  carriages.  That,  I  think,  has  no  reference  to 
the  provision  in  the  Act  which  imposes  tolls  or  duties  to  be 
paid  as  a  remuneration  to  the  company  for  the  use  of  the  rail- 
way. There  is  no  distinct  provision  that  passengers  are  to  be 
subject  to  rate  ;  and  if  their  weight  is  not  to  be  included  in 
the  weight  of  the  carriage,  they,  or  the  company  in  respect 
of  them,  would  escape  altogether  without  payment,  since  the 
91st  section  does  not  apply  to  this  matter.    That  is  a  strong 

reason  for  supposing  that  it  could  not  have  been  in- 

*  722    tended  that  *  passengers  should  be  altogether  omitted. 

The   argument  on  the  one  side  amounts,  in  fact,  to 
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this,  that  they  are  to  be  included  by  being  weighed  with  the 
carriages ;  and,  on  the  other,  it  is  that  they  are  actually  ex- 
cluded by  the  85th  section,  and  that  there  is  no  other  provi- 
sion by  which  they  are  included.  But,  however  imperfect 
the  expression  of  the  section  is,  it  is  much  more  consistent 
with  the  terms  used  to  consider  the  weight  of  the  carriage  is 
to  be  estimated  by  that  which  at  the  time  is  conveyed  in  it, 
than  by  its  being  estimated  without  reference  to  its  contents. 
It  is  the  weight  of  the  carriage  conveying  passengers.  While 
the  carriage  is  employed  in  conveying  passengers,  there  must 
be  an  additional  weight  to  that  which  the  carriage  would  have 
had  if  not  conveying  them ;  and,  according  to  the  terms  of  the 
section,  the  rate  is  to  be  taken  for  "  every  carriage  conveying 
passengers."  There  is  no  doubt  that  if,  in  ordinary  conversa- 
tion, you  were  describing  the  weight  of  a  carriage  conveying 
passengers,  you  would  consider  that  the  carriage  must  be 
weighed  with  the  passengers  in  it,  for  otherwise  it  would  be 
the  weight  of  the  carriage  not  conveying  passengers. 

There  is  little  doubt,  my  Lords,  that  the  provisions  of  the 
Act  are  ambiguous  and  inaccurate ;  but,  upon  the  whole,  I 
am  of  opinion  that  the  Court  of  Session  has  come  to  a  right 
conclusion  in  thus  construing  the  Act,  and  that  Mr.  Wau- 
chope  is  entitled  to  the  sum  of  one  halfpenny  per  ton  upon 
the  weight  of  the  carriage  with  the  addition  of  the  passen- 
gers. And  if  what  has  been  stated  at  the  bar  is  correct  in 
fact,  namely,  that  the  directors  of  the  company  have  actually 
paid  him  at  that  rate  upon  small  parcels  under  five  hundred 
weight,  I  must  say  that  they  have  themselves  put  this 
very  construction  upon  one  part  of  the  •  Act,  and  can-  *  728 
not  be  surprised  that  we  have  applied  it  to  another. 

Lord  Campbell.  —  My  Lords,  I  am  entirely  of  the  same 
opinion.  The  question  turns  exclusively  on  the  construction 
of  the  7  Geo.  4.  Under  the  provisions  of  the  85th  section, 
I  think  that  the  company  is  entitled  t6  receive  tonnage  upon 
the  carriage  and  its  contents,  including  the  passengers  ;  that 
upon  every  carriage  conveying  passengers,  goods,  or  parcels 
not  exceeding  five  himdred  weight,  the  company  is  entitled 
to  demand  such  sum  and  sums  of  money,  not  exceeding  six- 
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pence  per  mile,  as  the  proprietors  shall  from  time  to  time 
direct  to  be  paid ;  and  that  the  respondent  is  entitled  to  an 
allowance  on  this  tonni^e.  I  think  that  the  weight  of  the 
carriage  must  be  taken  together  with  its  passengers  and  par- 
cels, in  order  to  ascertain  this  tonnt^e  and  the  idlowance. 

The  next  question  is,  whether  under  the  20th  section  of 
the  Act  this  clause  relating  to  carriages  and  parcels  does  not 
apply,  and  whether  a  carriage  with  parcels  and  passengers  is 
not  an  article  upon  which  a  tonnage  duty  is  charged  or 
chargeable  under  the  Act.  I  am  clearly  of  opinion  that  it 
is  such  an  article ;  and  that,  therefore,  one  halfpenny  per  ton 
upon  the  sum  received  upon  these  carriages  by  the  company 
is  payable  to  Mr.  Wauchope. 

I  think,  too,  that  the  arrears  are  payable.  There  has  been 
no  acquiescence  of  Mr.  Wauchope  in  their  non-payment ;  he 
took  the  accounts  as  they  were  rendered  to  him,  and  there 
are  no  facts  in  this  case  to  bring  it  within  the  principle  laid 
down  in  Bramnton  v.  Mobiiu.  (a) 

My  Lords,  I  think  it  right  to  say  a  word  or  two 
*  724  *  upon  the  point  that  has  been  raised  with  regard  to 
an  Act  of  Parliament  being  held  inoperative  by  a 
Court  of  Justice  because  the  forms  prescribed  by  the  two 
Houses  to  be  observed  on  the  passing  of  a  bill  have  not  been 
exactly  followed.  There  seems  great  reason  to  believe  that 
an  idea  to  that  effect  has  prevailed  to  some  extent  in  Scot- 
land, for  it  is  brought  forward  in  these  papers  as  a  substan- 
tive ground  of  objection  to  the  applicability  of  the  later  Act 
of  Parliament;  the  objection  being,  that  this  Act  being  a 
private  Act,  it  is  inoperative  as  to  the  pursuer  because  he  had 
not  proper  notice  of  the  intention  to  apply  to  Parliament  to 
pass  such  an  Act.  This  defence  was  entered  into  in  the 
Court  below,  and  the  &ct  of  want  of  notice  was  made  the 
subject  of  inquiry,  and  the  Lord  Ordinary,  in  the  note  ap- 
pended to  his  interlocutor,  gave  great  weight  to  this  objection. 
He  said,  ^'  he  is  by  no  means  satisfied  that  due  parliamentary 
notice  was  given  to  the  pursuer  previous  to  the  introduction 
of  this  last  Act:  undoubtedly  no  notice  was  given  to  him 


(a)  4  Bing.  11. 
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personally,  nor  did  the  public  notices  announce  any  intention 
to  take  away  his  existing  rights.  If,  as  the  Lord  Ordinary  is 
disposed  to  think,  these  defects  imply  a  failure  to  intimate  the 
real  design  in  view,  he  should  be  strongly  inclined  to  hold,  in 
conformity  with  the  principles  of  Donald  (27th  of  November, 
1832),  that  rights  previously  established  could  not  be  taken 
away  by  a  private  Act,  of  which  due  notice  was  not  given  to 
the  party  meant  to  be  injured."  His  Lordship  seems,  there- 
fore, to  have  been  of  opinion,  that  if  this  Act  did  receive  the 
construction  that  it  would  clearly  take  away  from  Mr.  Wau- 
chope  the  right  to  this  tonnage,  it  would  have  had  that  effect 
only  if  due  notice  had  been  given  to  him  of  the  introduction 
of  the  bill  into  the  House  of  Commons ;  but  that  that 
notice  not  *  having  been  given  to  him,  it  could  not  *  725 
have  such  effect,  but  became  wholly  inoperative.  I 
cannot  but  express  my  surprise  that  such  a  notion  should 
ever  have  prevailed.  There  is  no  foimdation  whatever  for  it. 
All  that  a  Court  of  Justice  can  do  is  to  look  to  the  parlia- 
mentary roll :  if  from  that  it  should  appear  that  a  bill  has 
passed  both  Houses  and  received  the  Royal  assent,  no  Court 
of  Justice  can  inquire  into  the  mode  in  which  it  was  intro- 
duced into  Parliament,  nor  into  what  was  done  previous  to 
its  introduction,  or  what  passed  in  Parliament  during  its 
progress  in  its  various  stages  through  both  Houses.  I  trust, 
therefore,  that  no  such  inquiry  wUl  again  be  entered  upon  in 
any  Court  in  Scotland,  but  that  due  effect  will  be  given  to 
every  Act  of  Parliament,  private  as  well  as  public,  upon 
what  appeal's  to  be  the  proper  construction  of  its  existing 
provisions. 

LoBD  Brougham.  —  I  wish  to  observe  that  the  Lord  Ordi- 
nary is  not  quite  correct  in  the  view  he  takes  of  the  case  of 
Donald ;  the  topic  was  there  used,  and,  as  I  think,  improp- 
erly used,  but  still  only  as  a  topic  in  the  course  of  the  argu- 
ment. 

Appeal  dismissed,  and  interlocutors  affirmed,  with  costs. 
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•726  •BAIRD  v.  NEILSON. 

1842. 

William  Baird  and  Others Appellants. 

James  Beaumont  Neilson  and  Others      .     .     Respondents. 

LeUerS'-Patent.    Agreement. 

N.  obtained  a  patent  for  the  application  of  the  principle  of  smelting  iron 
by  the  use  of  heated  air  applied  to  furnaces.  B.  obtained  a  license 
from  him  to  use  this  process,  on  the  payment  of  l^.  per  ton  on  the  iron 
thus  smelted.  Disputes,  and  then  litigation,  arose  between  them,  and 
it  was  agreed  by  an  instrument  in  writing,  dated  11th  November,  1833 
(which  recited  the  previous  circumstances),  that  both  parties  should 
withdraw  their  law  processes  ;  that,  **  in  consideration  of  the  present 
payment  of  400/.  to  be  accepted  by  N.  in  full  of  1«.  per  ton  on  the 
whole  iron  smelted  from  the  erection  of  B.'s  works  up  to  the  11th  day 
of  November  current,  and  in  consideration  of  the  payment  of  Is,  per 
ton  upon  the  whole  iron  which  shall  be  smelted  from  the  11th  of  No- 
vember current  till  the  expiry  of  the  letters-patent,  by  the  use  of 
heated  air  in  any  of  the  modes  heretofore  applied,  or  in  any  other 
mode  falling  under  the  said  patent,"  —  N.  should  grant  to  B.  a  license, 
which,  further  on  in  the  agreement,  was  described  to  relate  to  *'  the 
application  or  use  of  heated  air  in  any  of  the  modes  heretofore  practised 
at  B.'s  works,  or  in  any  other  mode  falling  under  the  description  in 
the  said  patent,  or  in  the  specification  thereof."  N.  afterwards  insti- 
tuted a  suit  to  compel  B.  to  perform  this  agreement.  B.  instituted  a 
cross  suit  to  suspend  N.'s  proceedings,  on  the  ground  that  the  process 
of  smelting  by  heated  air,  used  at  B.  's  works,  did  not  fall  within  the 
patent. 

Held  by  the  Lords  (affirming  the  decree  of  the  Court  of  Session),  that, 
after  this  agreement,  B.  could  not  set  up  such  a  defence  to  the  claim 
of  N.i 

Monday,  March  21,  1842. 

James  Beaumont  Neilson,  one  of  the  respondents,  on  the 
1st  of  October,  1828,  obtained  letters-patent  for  "  an  improved 
application  of  air  to  produce  heat  in  fires,  forges,  and  fur- 

1  See  Curtis  Patents,  §  199;  Kerr  Inj.  424;  Lawes  i?.  Purser,  6  El.  & 
Bl.  930;  Noton  v.  Brooks,  7  H.  &  N.  499;  Crossley  v.  Dixon,  10  H.  L. 
Cas.  293;  1  Joyce  Inj.  235. 
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naces,  where  bellows  and  other  blowing  apparatus  are  re- 
quired." The  other  respondents  obtained  from  Mr.  Neilson 
a  shate  of  or  interest  in  his  patent. 

About  the  year  1830,  the  appellants  erected  their  furnaces 
at  the  Gartsherry  Iron  Works,  with  blowing  apparatus,  and 
the  necessary  machinery  attached  thereto ;  and  entered 
into  an  agreement,  whereby  *  they  obtained  from  the   *  727 
respondents  their  license  or  permission  to  use  Mr. 
Neilson's  invention  in  the  process  of  smelting  iron  ore. 

The  agreement  referred  to  was  concluded  on  the  28th  of 
March,  1832,  and  it  covenanted  that  the  respondents  should 
grant  to  the  appellants,  their  heirs,  executors,  and  assignees, 
^'fuU  and  free  license  and  permission  to  use  and  exercise 
the  said  invention  mentioned  in  the  said  letters-patent  and 
the  specification  thereof,  as  far  as  the  same  relates  to  the  use 
thereof  in  blowing  the  smelting  or  blast  furnaces  situated  at 
Gartsherry  aforesaid,  but  not  elsewhere,  for  all  the  remainder 
now  to  come  of  the  term  of  fourteen  years  granted  by  the 
said  letters-patent,"  &c.,  yielding  and  paying  to  the  respon- 
dents "  the  sum  of  1«.  for  every  ton  of  iron  which  during  the 
said  term  shall  be  smelted  by  means  of  the  said  invention 
hereafter."  Accounts  of  the  iron  thus  smelted  were  to  be 
duly  rendered  to  the  respondents. 

Disputes  afterwards  occurred  between  these  parties,  and  in 
the  course  of  the  year  1832,  the  respondents  instituted  a  suit 
for  an  account  of  the  iron  smelted  by  the  appellants  at  Gart- 
sherry ;  and  also  for  an  order  on  the  appellants  to  carry  the 
whole  agreement  into  effect,  or  to  pay  a  penalty  of  500L 
The  appellants  presented,  in  September,  1832,  a  bill  of  sus- 
pension to  the  Court  of  Session,  and  other  proceedings  were 
then  taken  by  the  parties,  all  of*  which  were  terminated  by  a 
new  arrangment. 

This  new  arrangement  consisted  of  a  license  and  contract, 
dated  on  the  11th,  20th,  and  22d  of  November,  1833,  which, 
after  setting  forth  the  terms  of  the  original  patent,  the  inter- 
est held  by  Neilson  and  the  other  respondents,  the  former 
license  granted  to  the  appellants,  and  the  several  processes 
which  had  been  resorted  to  on  either  side,  proceeded 
thus :  and  *  whereas  it  has  been  agreed  between  the   *  728 
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said  partiest  first,  that  the  appellants,  copartners  foresaid, 
should  discharge  the  process  of  suspension,  in  which  they 
not  only  disputed  the  validity  of  the  patent,  but  denied 
that  the  mode  pursued  by  them  in  the  application  of  heated 
air  to  the  smelting  of  iron  from  the  ore  at  their  works  at 
Gartsherry  aforesaid,  fell  under  the  inyention,  the  exclusive 
use  of  which  was  granted  by  the  foresaid  letters-patent: 
secondly,  that  the  respondents  should,  in  consideration  of  the 
present  payment  by  the  appellants  of  400L,  to  be  accepted 
by  the  respondents  in  full  of  1«.  per  ton  upon  the  whole  iron 
smelted  by  the  appellants  at  Gartsherry  by  means  of  heated 
air,  in  whatever  way  applied,  from  the  time  of  the  erection 
of  their  works  until  the  11th  day  of  November  current,  in 
like  manner  discharge  the  letters  of  homing  raised  by  them 
against  the  appellants,  and  the  process  of  suspension  for  hav- 
ing the  appellants  prohibited  and  discharged  from  applying 
heated  air  by  means  of  the  apparatus  then  used  by  them  in 
the  smelting  of  iron  from  the  ore  at  their  works  at  Grart- 
sherry :  and,  thirdly,  that  the  respondents,  in  consideration 
of  the  payment,  at  the  terms  and  in  the  manner  aftermen- 
tioned,  of  Is,  per  ton  upon  the  whole  iron  which  has  been 
or  shall  be  smelted  by  the  appellants,  from  the  11th  day  of 
November  current  till  the  expiry  of  the  term  granted  by  the 
letters-patent,  by  the  use  of  heated  air  in  any  of  the  modes 
heretofore  applied,  or  in  any  other  mode  falling  under  the  said 
patent,  to  be  hereafter  applied  by  the  appellants  or  their  suc- 
cessors, should  grant  to  them  the  appellants,  upon  the  terms 
and  conditions  herein  after  mentioned,  a  Uoense  to  use  and 
exercise  the  invention  described  in  the  letters-patent  and 

specification  thereof,  at  the  iron  works  at  Gartsherry, 
*  729    &c.,  in  so  far,  but  in  so  *  far  only,  as  the  invention  is 

applicable  to  the  smelting  of  iron  from  the  ore  in 
blast  furnaces. 

The  agreement  then  recited  the  part  performance  of  the 
conditions,  by  the  appellants  and  respondents  discharging  their 
bills  of  suspension,  &c.,  and  proceeded  thus:  and  further, 
the  respondents,  in  consideiation  of  the  reservation  and  cov- 
enants herein  before  written,  and  in  further  pursuance  of  the 
agreement,  give  and  grant  unto  the  appellants  full  and  free 
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license  and  permission  to  use  and  exercise  the  invention  men- 
tioned in  the  letters-patent  and  in  the  specification  thereof, 
for  all  the  remainder  now  to  come  of  the  period  of  fourteen 
years  granted  by  the  letters-patertt,  yielding  and  paying 
therefor  unto  the  respondents  the  sum  of  1«.  for  every  ton  of 
iron  which  has  been  smelted  or  may  be  smelted  at  their 
works  between  the  11th  day  of  November  current  and  the 
expiry  of  the  time  granted  by  the  letters-patent,  by  the 
application  or  use  of  heated  air  in  any  of  the  modes  here- 
tofore practised  by  the  appellants  at  their  works,  or  in  any 
other  mode  falling  under  the  description  in  the  said  patent  or 
in  the  specification  thereof;  such  payment,  except  the  last 
payment,  to  be  made  half-yearly  at  the  terms  of  Candlemas 
and  Lammas  in  each  year,  beginning  as  at  the  term  of  Can- 
dlemas, 1834,  for  the  time  preceding ;  and  the  last  payment 
to  be  made  on  the  day  of  the  expiration  of  the  term,  with  a 
fifth  part  further  of  each  term's  payment  of  liquidate  pen- 
alty in  case  of  failure  in  the  punctual  payment  thereof,  be- 
sides the  lawful  interest  of  each  term's  payment  from  the 
time  when  it  becomes  due  till  payment.  And  the  appellants 
then  bound  themselves  to  make  the  payment  and  to  render 
accounts,  &c.,  and  fiuiiher  bound  themselves,  during  the 
subsistence  of  this  license,  neither  directly  nor  indi- 
rectly to  challenge  *  the  validity  of  the  pateht,  nor  to  *  780 
suspend  any  charge  that  may  be  given  them  or  their 
aforesaids  for  payment  of  the  sums  to  become  due  from  them 
or  their  aforesaids,  under  these  presents,  or  for  implement  of 
the  obligations  hereby  incumbent  on  them,  on  any  ground  or 
pretext  whatever,  so  long  as  the  said  letters-patent  are  not 
declared  void  and  null. 

Fresh  disputes  afterwards  arose  between  these  parties,  and 
in  the  beginning  of  1840  the  respondents  again  took  proceed- 
ings in  the  Court  of  Session,  calling  on  the  appellants,  first, 
to  render  an  account,  verified  on  oath,  of  the  number  of  tons 
of  iron  ore  smelted  by  them  under  the  license  and  by  means 
of  the  patent  process,  betwixt  1st  of  August,  1839,  and 
2d  of  February,  1840  ;  secondly,  to  produce  all  their  books, 
accounts,  and  writings,  kept  by  them  at  their  works,  so  that 
the  amount  of  iron  ore  so  alleged  to  have  been  smelted  by 
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them  might  be  ascertained ;  thirdly,  to  pay  to  the  respon- 
dents 1«.  for  every  ton  of  iron  smelted  by  means  of  Mr.  Neil- 
son's  patent  process  during  the  period  aforesaid,  with  penalty 
and  interest ;  and,  lastly,  the  appellants  were  charged,  oyer 
and  above  the  preceding  particulars  to  pay  600/.  "  stipulated 
to  be  paid  by  the  party  failing  to  implement  and  fulfil  their 
part  of  the  said  contract  or  license,  —  all  within  six  days 
next  after  the  date  of  charge,  under  the  pain  of  rebellion,"  &c. 

Of  this  charge  the  appellants  presented  a  note  of  suspen- 
sion to  the  Lords  of  Council  and  Session,  praying  their  Lord- 
ships, as  the  appellants  were  willing  to  find  caution  in 
common  form  for  paj'ment  of  the  sums  charged  for,  that  their 
Lordships  would  be  pleased  to  suspend  the  charge ;  and  the 
note  having  come  before  Lord  Gillies,  officiating  in  the 
Bill  Chamber,  his  Lordship  appointed  the  same  to  be  an- 
swered by  the  respondents.  Answers  having  been 
*  781  *  lodged,  accompanied  by  the  statement  of  facts  and 
pleas  in  law  for  the  respondents,  his  Lordship,  on  the 
28th  of  March,  1840,  pronounced  this  interlocutor:  "The 
Lord  Ordinary  having  considered  this  note  of  suspension, 
with  the  answers  and  productions,  and  heard  counsel  for  the 
parties,  of  consent  appoints  the  note  and  answers  to  be  printed, 
and  copies  put  into  the  boxes  of  the  Lords  of  the  first  divi- 
sion, in  order  to  be  reported  ;  and  appoints  the  appellants  in 
the  mean  time  to  keep  an  authentic  note  of  the  quantity  of 
iron  smelted  by  them." 

On  advising  the  note  of  suspension  and  answers,  the  Lords 
of  the  first  division  of  the  Court  of  Session,  on  the  26th  May, 
1840,  pronounced  the  following  interlocutor:  "The  Lords, 
upon  the  report  of  Lord  Gillies,  Ordinary,  and  having  heard 
counsel  for  the  parties,  refuse  the  note  of  suspension,  and  find 
the  respondents  entitled  to  expenses ;  appoint  an  account 
thereof  to  be  lodged,  remit  the  same  to  the  auditor  for  taxa- 
tion and  to  report,  and  to  the  Lord  Ordinary  to  decern." 

The  present  appeal  was  then  brought  against  the  inter- 
locutor of  28th  of  March,  1840,  thus  affirmed  by  the  decree 
of  the  Court  of  Session. 

The  Attorney- Q-eneral  and  Mr.  Kelly ^  for  the  appellants. — 
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There  is  no  ascertained  debt  which  can  be  claimed  here  by 
the  process  adopted  by  the  respondents  in  the  Court  below. 
The  judgment  of  the  Court  is  therefore  inept.  Before  decid- 
ing that  the  appellants  were  bound  to  pay  for  the  use  of  the 
process,  the  Court  ought  to  have  ascertained  that  the  appel- 
lants had  actually  used  it.  They  bought  the  permission  to 
use  it :  if  they  did  not  avail  themselves  of  that  permission, 
they  are  not  bound  to  pay  for  it.  The  payment  is  to 
be  in  *  respect  of  the  actual  use  of  the  process,  not  of  *  732 
the  bare  right  to  use  it.  The  decree  of  the  Court  be- 
low assumes  that  the  process  was  fit  for  use,  and  was  profit- 
ably used.  No  such  assumptions  ought  to  have  been  made. 
The  respondents  ought  to  have  been  called  on  to  show  the 
usefulness  of  their  invention,  and  the  fact  that  it  had  been 
employed  by  the  appellants.  The  decree  gets  rid  of  both 
these  questions,  assumes  both  of  them  to  be  decided  unfavour- 
ably for  the  appellants,  and  then,  on  that  assumption,  pro- 
ceeds to  direct  the  account.  The  appellants  desired  to  show 
that  the  patent  was  invalid.  This  was  refused  them,  be- 
cause of  the  agreement  into  which  they  had  entered.  But 
that  agreement  does  not  preclude  them  from  impeaching  the 
patent ;  for  the  respondents  having  in  another  suit  sought  to 
interdict  the  use  of  the  patent  to  the  appellants,  the  latter 
were  entitled  to  show  that  it  was  not  a  patent  that  could  be 
legally  sustained,  or  could  invest  the  supposed  patentees 
with  any  rights  to  exclude  iron  masters  from  the  use  of  any 
particular  process  that  they  might  believe  to  be  advantageous. 
The  whole  proceeding  in  the  Court  below  is  irregular,  and 
must  be  reversed.  The  Court  has  proceeded  to  a  decree  in 
law  which  is  not  justified  either  by  the  admissions  of  the 
parties,  or  the  finding  by  a  jury  of  the  facts ;  and  the  appel- 
lants have  thus  been  deprived  of  defences  to  which  they  are 
legally  entitled. 

The  Solicitor- General  and  Mr.  Anderson^  for  the  respon- 
dents.—  The  precise  terms  of  the  contract  of  November, 
1833,  are  binding  on  the  appellants.  By  the  proviso  which 
declares  that  they  shall  not  directly  nor  indirectly  impeach 
the  validity  of  the  patent,  they  are  prevented  from  taking 
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one  of  the  courses  they  now  propose  to  take;    and 

*  783    without  allowing  them  *  to  violate  the  express  terms 

of  their  own'  agreement,  the  House  cannot  permit  them 
to  obtain  what  they  now  seek.  The  terms  of  the  agreement 
are  equally  conclusive  as  to  their  liability  to  pay.  The  prin- 
ciple of  the  patent  was  the  application  of  heated  air  to  blast 
furnaces ;  and  the  agreement  expressly  stipulates  that  they 
shall  pay  la.  per  ton  of  iron  smelted  at  their  works,  between 
the  11th  of  November  and  the  day  of  the  expiry  of  the  agree- 
ment, "  by  the  use  of  heated  air,  itf  any  of  the  modes  hereto- 
fore practised  "  by  them,  "  or  in  any  other  mode  falling  under 
the  description  in  the  patent."  Nothing  can  be  more  clear 
than  these  stipulations ;  there  is  no  pretence  for  showing  that 
they  were  entered  into  through  the  fraud  of  the  respondents ; 
they  were  knowingly  and  voluntarily  contracted  by  the  ap- 
pellants, and  they  must  be  faithfully  perfonned.  The  decree 
of  the  Court  below  has  merely  directed  the«  strict  perform- 
ance of  obligations  distinctly  undertaken  by  the  appellants ; 
and  is  therefore  in  every  respect  a  valid  decree,  and  must  be 
affirmed. 

The  Attorney- General^  in  reply.  —  The  appellants  have  a 
right  to  show  that  circumstances  have  arisen  which  have 
rendered  the  agreement  inapplicable;  and  a  decree  which 
deprives  them  of  that  right  is  irregular,  and  cannot  be  sus- 
tained. 

Lord  Brougham.  —  My  Lords,  I  think  in  this  case  that 
your  Lordships  can  have  no  question  that  the  interlocutor  of 
the  Court  below  is  well  founded,  and  ought  to  be  affirmed. 
The  first  question  raised  ia  upon  the  construction  of  this  in- 
strument; and  it  appears  to  me,  with  great  submission  to 
your  Lordships,  that  there  can  be  no  doubt  whatever 

*  734    of  the  true  construction  *  to  be  put  upon  the  words  in 

the  instrument,  '*  the  number  of  tons  of  iron  smelted 
in  manner  aforesaid ; "  which  refer  of  course  to  the  previous 
description  given  of  the  mode  of  smelting  used  by  the  present 
appellant,  the  suspender  below,  which  is  described  in  the  fol- 
lowing words :  '^  By  the  application  or  use  of  heated  air  in 
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any  of  the  modes  heretofore  practised  bj  the  said  parties  at 
their  works,  or  in  any  other  mode  faUing  under  the  descrip- 
tion in  the  said  patent  or  in  the  specification  thereof." 
Taking  the  whole  of  this  instrument  together,  I  think  it  is 
perfectly  plain  what  the  parties  on  either  side  had  in  view  in 
the  agreement.  There  had  been  great  disputes  between  them 
before,  turning  upon  two  points,  which  two  points  I  am  sorry 
to  say  have  been  raised  again,  though  this  agreement  was  in- 
tended  to  have  prevented  their  again  raising  them,  —  one  on 
the  validity  or  invalidity  of  the  patent,  and  the  other  whether 
or  not  Messrs.  Baird  had  in  their  works  used  the  process  of 
the  patent.  Now,  in  order  to  put  an  end,  as  it  appears  to 
me,  for  the  future,  to  all  such  disputes,  as  well  as  to  ascertain 
what  was  to  be  done  with  respect  to  determining  the  disputes 
as  to  the  past,  they  appear  to  have  agreed  that,  whether  the 
process  used  by  Messrs.  Baird  had  fallen  within  the  patent 
and  specification  or  not,  there  was  equally  to  be  paid  the 
specified  sum.  The  words  used  are :  ^^  The  modes  heretofore 
practised  by  the  said  second  parties,"  that  is,  the  Messrs. 
Baird,  ^^  at  their  works,  or  in  any  other  mode  falling  under 
the  description  in  the  said  patent  or  in  the  specification 
thereof."  That  is  to  say,  that  if  the  process  continued  to  be 
used  was  the  same  with  the  process  previously  used,  they 
were  to  pay  in  respect  of  it,  if  it  was  within  the  patent ;  or  if, 
on  the  other  hand,  it  was  a  departure  from  the  process 
which  had  been  previously  used,  and  not  falling  *  within  *  785 
the  patent,  that  still  with  respect  to  that  process  they 
should  pay.  Now  I  cannot  go  along  with  the  construction 
which  gives  such  an  effect  to  the  word  '^  or,"  as  to  construe 
this  into  a  distinct  admission  of  the  party  that  the  previous 
process  was  within  the  patent ;  I  think  that  it  is  used  in  a 
sense  in  which  it  is  frequently  though  very  inaccurately  used. 
The  words  are  these :  ^^  The  modes  heretofore  pmctised  by 
the  said  second  parties  at  their  said  works,  or  any  other  mode 
falling  under  the  description  in  the  said  patent  or  the  specifi- 
cation thereof ; "  that  is,  any  other  mode,  such  mode  falling 
within  the  description  of  the  patent ;  in  other  words,  pro- 
vided such  other  mode  be  a  mode  falling  within  the  descrip- 
tion of  the  patent.    I  apprehend  that  to  be  the  true  meaning ; 
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though  not  certainly  a  very  correct,  yet  not  a  very  unusual 
application  of  the  word  ^^or."  Such  being  the  case,  the 
question  whether  the  process  used  by  Messrs.  Baird  fell 
within  the  patent  or  specification  or  not,  became  immaterial, 
provided  it  was  a  continuation  of  the  process  they  had  here- 
tofore used. 

When  the  charge  is  given  upon  these  proceedings,  and  the 
bill  of  suspension  is  brought  to  suspend  that  charge,  the  ques- 
tion is,  whether  or  not  the  case  made  for  that  bill  of  suspen- 
sion is  sufficient  to  warrant  the  Court  in  suspending  the 
charge.  Now,  what  have  they  pleaded?  Their  statement 
and  their  plea  really  amount  to  this,  partly  that  the  patent 
was  invalid,  and  partly  that  the  process  used  by  them  was 
not  a  process  within  the  patent ;  which  appears  to  be  per- 
fectly immaterial  to  the  construction  which  I  humbly  think 
ought  to  be  put  upon  the  agreement :  that  whether  the  pro- 
cess used  was  within  the  patent  or  not,  still  if  it  was  a  process 

previously  used  in  those  works,  it  was  struck  at,  and 
*  736    they  were  bound  *  to  pay  the  1«.  a  ton.     It  is  true, 

the  other  part  of  the  charge  of  the  present  respon- 
dents did  not  distinctly  meet  that  statement  in  the  bill  of  sus- 
pension in  a  manner  the  most  correct  and  the  most  simple  in 
which  it  might  have  been  met ;  for  it  would  have  been  much 
better  if  they  had  said,  *^you  have  stated  an  immaterial 
ground ;  you  have  brought  forward,  on  behalf  of  your  bill 
of  suspension,  a  wholly  immaterial  and  irrelevant  plea;  for 
whether  the  process  used  by  you  falls  within  the  patent  and 
specification  or  not,  is  rendered  immaterial  by  the  obligation 
you  have  incurred  by  the  instrument  in  question."  Instead  of 
that,  they  rather  followed  him  into  that  immaterial  plea,  and 
negatived  it.  Instead  of  saying,  ^4t  is  quite  irrelevant,'* 
they  have  said,  '^  be  it  relevant  or  not,  you  are  wrong ;  be  it 
immaterial  or  material,  you  were  precluded  from  denying  that 
your  process  is  the  process  of  the  patent,  because  you  have  in 
that  instrument  admitted  that  your  process  was  the  process  of 
the  patent,  and  that  the  case  depended  upon  that."  Upon 
the  true  construction,  as  I  conceive,  of  that  instrument,  that 
would  have  been  ill  founded,  for  I  do  not  conceive  they  had 
so  admitted ;  but  whether  the  charger  is  correct  or  not,  they 
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meet  his  allegation  on  what  is  really  immaterial.  The  charger 
being  possessed  of  that  which  may  be  considered  a  judgment, 
a  registered  instrument  giving  him  a  right  to  execution  upon 
that  registration,  it  is  for  the  suspender  to  displace  the  dili- 
gence, to  show  the  Court  that  the  charger  has  no  right  to  avail 
himself  of  that  diligence.  He  has  not  done  that  effectually, 
and  consequently  the  charger  has  a  right  to  use  his  diligence, 
the  suspender  having  failed  in  his  application  to  suspend  that 
diligence. 

Lord  Cottenham.  —  My  Lords,  I  am  of  the  same 
•opinion  wit^^  my  noble  and  learned  friend.  If  the  *737 
question  had  turned  upon  the  wprds  which  are  to  be 
found  in  the  license,  without  any  recital,  I  should  have  thought 
that  they  clearly  express  the  intention  of  the  parties  that  the 
1«.  a  ton  was  to  be  paid  for  all  iron  made  by  the  process 
covered  by  the  letters-patent,  or  by  any  process  which  had 
been  used  by  the  party  before  the  date  of  that  letter  of 
license.  But  when  the  recitals  to  that  instrument  are  looked 
at,  they  seem  to  me  to  put  that  question  beyond  all  doubt. 
It  appears  by  the  recital,  that  a  question  had  arisen  whether 
the  process  heretofore  used  had  been  or  not  within  the  terms 
of  the  letters-patent ;  and  the  agreement  is,  that  they  shall 
terminate  that  contest  which  had  arisen,  by  paying  1«.  a  ton 
for  iron  ^*  smelted  by  means  of  heated  air  in  whatever  way 
applied."  That  expression  occurs  twice  in  the  recital :  "  the 
use  of  heated  air  in  any  of  the  modes  heretofore  practised  by 
the  said  parties  at  their  said  work,  or  in  any  other  mode  fall- 
ing under  the  description  in  the  patent  or  in  the  specification 
thereof; "  and  that  was  absolutely  necessary,  in  order  to  put 
an  end  to  the  contest  which  had  arisen  between  those  parties ; 
which  contest  was,  first  of  all,  whether  the  validity  of  the 
patent  was  put  an  end  to  by  this  agreement ;  and  secondly, 
whether  or  not  the  process  had  been  a  violation  of  the  patent. 
They  agree,  for  the  purpose  of  putting  an  end  to  the  contest, 
that  this  sum  shall  be  paid  on  all  iron  made  by  means  of  heated 
air  in  whatever  way  applied :  it  does  not  actually  amount  to 
an  admission  that  the  mode  used  had  been  within  the  terms 
of  the  patent ;  but  it  amounts  to  this,  that  for  the  purpose  of 
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terminating  the  difference,  it  shall  be  deemed  as  if  it  had  been 
within  the  terms  of  the  patent,  the  one  being  to  pay 

*  738    and  the  other  to  receive  the  1«.  a  ton.    Then  •  when 

the  parties  came  to  contract  for  the  future,  they  say, 
^^  1«.  a  ton  shall  be  paid  for  eveiy  ton  made  by  means  of  the 
application  of  heated  air  in  any  of  the  modes  heretofore 
practised  by  the  said  second  parties  at  their  said  works,  or 
in  any  other  mode  falling  under  the  description  in  the  said 
patent." 

The  terms  I  have  now  read  are  very  eicplicit ;  they  seem  to 
me  to  leave  no  doubt  of  the  intention  of  the  parties,  who  had 
agreed,  as  to  the  time  past,  \o  consider  that  all  modes  by  which 
iron  had  been  smelted  should  be  subject  to  the  payment  of  Is. 
a  ton ;  and  the  same  as  to  the  future,  that  they  shall  pay  Is. 
a  ton  for  all  iron  smelted  in  any  manner  according  to  the  terms 
of  the  patent,  or  in  any  manner  heretofore  used,  which  for  the 
purpose  of  this  compact  shall  be  equally  subject  to  the  Is.  a 
ton,  leaving  open  the  question  whether  that  smelted  before 
the  contract  of  1833  had  been  within  the  terms  of  the  patent 
or  not.  When  the  parties  find  themselves  subject  to  this 
agreement,  they  apply  to  the  Court  to  protect  themselves 
against  what  they  consider  an  improper  use  of  this  process ; 
they  state  the  ground  on  which  they  make  that  application ; 
the  grounds  are  these :  in  the  11th  article,  in  the  statement 
of  facts,  are  these  words,  '^  that  the  complainers  have  been 
charged  to  render  an  accoimt,  verified  by  affidavit,  of  the  iron 
smelted  by  them  at  these  works  by  means  of  Mr.  Neilson's 
patent,  or  by  any  mode  falling  under  the  description  in  the 
said  patent  or  in  the  specification  thereof; "  that  is,  in  affirm- 
ance of  one  part  of  the  proposition  contained  in  the  contract 
between  the  parties  by  the  agreement  of  1888,  but  they  leave 
the  other  untouched.  That  may  be  perfectly  true  according 
to  the  construction  put  upon  the  agreement,  and  yet  they 
may  have  used  this  process  before  the  contract  of  1833, 

*  739    but  which  they  now  contend,  *  as  they  did  then  con- 

tend, was  not  within  the  terms  of  the  patent.     That,  is 

not  the  averment,  however,  in  the  case.     It  is  not,  therefore, 

proving  the  affirmative  of  that,  or  assuming  to  prove  the 

affirmative  of  that,  which  shows  that  they  are  not  liable  to 
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the  payment  of  Is,  a  ton  on  all  the  iron  made.  That  opens 
the  issue  again,  which  both  parties  intended  should  be  con- 
cluded, that  the  process  used  before  1833  was  the  process 
which  was  covered  by  the  patent. 

My  Lords,  what  was  the  real  intention  of  the  parties  mak- 
ing this  agreement,  whether  they  meant  the  words  to  have  a 
meaning  dififerent  from  their  obvious  meaning,  is  a  question 
not  before  us.  The  question  is,  whether  the  appellants  have 
stated  any  thing  entitling  them  to  the  interposition  of  the 
Court ;  for  they  must  state,  and  they  must  clearly  make  out, 
a  case  entitling  them  to  that  interposition,  otherwise  the 
Court  cannot  interfere.  In  my  opinion  they  have  not  stated 
a  case  relieving  themselves  from  the  payment  of  the  la.  a  ton 
for  the  iron  so  made ;  and  if  there  had  not  been  a  strange 
misconception  of  the  agreement  of  the  parties,  I  think  there 
would  have  been  no  ground  for  the  argument.  The  only 
difficulty  I  have  had,  was  in  considering  whether  this  process 
might  not  be  used  for  the  purpose  of  enabling  the  Court  to 
adjudicate  between  the  parties  as  to  what  was  to  be  paid, 
assuming  that  the  iron  had  been  smelted  in  the  mode  sub- 
jecting the  suspenders  to  the  payment  of  the  Is,  a  ton  :  but 
when  I  look  to  the  statement  of  this  case,  I  do  not  find  any 
part  of  it  in  which  the  appellants  call  upon  the  Court  to 
protect  them  against  the  process,  beyond  the  amount  of  the 
liability  which  arises  from  the  contiBCt  to  pay  Is,  a  ton. 
They  state  that  they  are  not  liable  to  pay  any  thing, 
*  because  the  process  they  have  used  is  not  within  the  *  740 
terms  of  the  patent,  and  in  one  part  of  the  appellants' 
case  that  is  put  in  the  strongest  possible  light.  They  say, 
^'  it  is  needless  to  go  into  these  matters,  because  the  case  of 
the  complainers  simply  is,  that  they  could  not  be  compelled, 
even  in  an  ordinary  action  on  the  contract,  and  still  less  by  a 
vague  charge  of  this  description,  to  render  an  account  of  iron 
smelted  by  a  process  which  they  aver  and  offer  to  prove  they 
have  never  used."  So  far,  therefore,  from  asking  that  they 
may  have  the  assistance  of  the  Court  to  ascertain  whether 
they  are  liable  to  pay  the  whole,  the  ground  on  which  they 
put  their  case  is  that  they  have  not  used  any  process  in  re- 
spect of  which  they  are  liable  to  pay  any  thing.    That  will 
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leave  if*  open  to  the  parties  to  apply  to  the  Court  for  an 
interdict,  or  any  other  process,  as  they  may  be  advised.  It  is 
sufficient  for  us  at  present  to  say,  that  on  the  ground  upon 
which  they  have  come  here,  they  have  failed  in  bringing 
forward  any  case  for  reUef  from  this  agreement ;  and  upon  a 
view  of  the  whole  case,  I  think  your  Lordships  ai*e  justified 
in  affirming  the  interlocutor. 

Lord  Campbell.  —  I  entirely  agree  in  the  view  thus  taken 
by  my  noble  and  learned  friends  who  have  preceded  me.  I 
have  very  little  to  add  to  the  observations  they  have  made. 
The  construction  of  the  agreement  does  not  appear  to  me  to 
admit  of  any  reasonable  doubt.  There  had  been  a  former 
license  granted  to  Baird  &  Co.,  and  they  had  made  iron  by 
means  of  a  certain  process. .  A  controversy  arose  whether 
that  mode  of  making  it  was  An  infraction  of  the  patent  or 
not,  and  whether  they  were  liable  to  pay  the  sum  they 
*  741  had  stipulated  to  pay  if  they  availed  *  themselves  of 
the  license  granted  to  them.  It  appears  that  there 
were  legal  proceedings  arising  out  of  that.  To  put  an  end 
to  those,  the  parties  came  to  an  agreement  in  1833  ;  and  ac- 
cording to  that  agreement  a  certain  sum  of  money  was  to  be 
paid  for  the  iron  whicK  had  been  before  made  by  Messis. 
Baird  &  Co.  according  to  the  process  they  had  adopted  ;  and 
it  was  also  agreed  that  a  certain  sum  of  1«.  per  ton  should  be 
paid  thereafter  for  all  the  iron  which  was  made  by  them 
according  to  the  mode  they  had  before  adopted,  or  any  other 
mode  which  was  within  that  patent.  I  am  clearly  of  opinion 
that  this  precluded  Messrs.  Baird  &  Co.  from  contesting  that 
their  former  process  was  not  within  the  patent,  and  that  it 
rendered  them  liable  to  pay  1«.  a  ton  for  all  iron  made  ac- 
cording to  that  process,  whether  within  the  patent  or  not. 
It  would  be  monstrous  to  say  that  Messrs.  Baird  &  Co.,  hav- 
ing paid  the  400Z.,  might,  if  they  continued  the  same  process 
as  they  had  used  before,  still  contend  that  it  was  not  within 
the  patent,  and  that  they  were  no  longer  liable,  so  as  to 
revive  all  the  controversy  which  it  was  the  object  of  the 
agreement  to  terminate. 

Then,  what  is  the  ground  of  the  suspension  ?  It  certainly 
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lies  upon  the  suspenders  to  state  some  ground  on  which  they 
call  upon  the  Court  to  interpose  to  suspend  the  charge  of 
having  had  the  benefit  of  that  process.  The  only  real  ground 
alleged  is,  that  the  use  that  has  been  made  of  the  hot  air  has 
not  been  according  to  the  patent.  There  is  no  denial  of  their 
having  used  hot  air ;  there  is  no  denial  that  it  has  been  used 
in  the  same  manner  as  it  had  been  before  1833;  but  it  is 
simply  an  allegation,  and  comes  to  this  in  substance,  that 
it  is  not  a  use  of  hot  air  coming  within  the  patent: 
but  the  very  object  of  the  agreement  was  *  to  put  an  *  742 
end  to  that  question :  and  on  the  construction  of  the 
agreement,  I  am  of  opinion  that  there  is  no  ground  at  all  for 
the  suspension ;  and  further,  that  the  suspender  had  no  right 
at  all  to  the  interposition  of  the  Court ;  and  that,  therefore, 
the  interlocutor  disposing  of  that  suspension  ought  to  be 
affirmed. 

Interlocutor  affirmed,  with  costs. 
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1842. 

Walter  Bagnal  Gurly Appellant. 

Margaret  Gurly,  Spinster,  and  Others       .     Mespandents, 

Devise.    Dower,    Distributions,  Statute  of, 

B.  B.  being  seised  of  certain  lands  at  K  ,  in  the  county  of  C. ,  demised 
them  to  S.  for  three  lives  ;  S.  agreed  to  assign  the  lease  for  lives  to 
T.  6.,  and  T.  6.  entered  into  possession  of  the  lands,  and  obtained 
from  B.  B.  a  lease  of  the  same  lands  for  009  years  at  a  pepper-com 
rent  during  the  continuance  of  the  lease  for  lives,  and  afterwards  at 
lOOL  a  year.  T.  6.  having  these  interests  in  the  lands,  made  his  will, 
in  which  was  the  following  clause  :  '*  I  order  all  my  freehold  interests 
in  the  county  of  C,  &c.,  except  my  interest  in  K.,  which  I  hold 
under  B.  B.,  to  be  sold,  and  the  money  arising,  &c.,  to  be  divided." 
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Held  (affinnin}<  the  decree  of  the  Court  of  Chancery  of  Ireland),  that 
T.  G.  '8  interest  in  the  lease  for  lives  was  disposed  of  hy  this  clause  in 
the  will. 

On  the  marriage  of  A.,  a  certain  sum  was  settled  in  trust  for  her  for  life, 
*'  as  and  for  her  jointure,  in  full  lieu,  bar,  and  satisfaction  of  any 
dower  or  thirds  which  she  could  or  might  claim  at  common  law,  out  of 
all  or  any  of  the  estates,  real,  personal,  or  freehold,"  of  her  intended 
husband. 

Held  (affirming  the  decree  of  the  Court  of  Chancery  of  Ireland),  that  this 
settlement  barred  her  claim  on  the  personal  estate  of  her  intestate 
husband,  under  the  Statute  of  Distributions.^ 

April  12,  1842. 

Beauchamp  Baonal  being  seised  of  certain  lands  at 
Knockroe,  in  the  county  of  Carlow,  demised  the  same  to 
John  St.  Leger  for  three  lives. 

In  the  year  1768,  John  St.  Leger  being  thus  seised  of  the 
said  lands  of  ICnockroe,  was  said  to  have  executed  to  Thomas 
Gurly  indentures  of  lease  and  release,  the  release  bearing  date 
the  day  2d  of  May,  1768,  whereby  he  demised  unto  the  said 
Thomas  Gurly  the  lands  of  Knockroe,  containing  450  acres, 
more  or  less,  to  hold  to  the  said  Thomas  Gurly,  his  heirs  and 
assigns,  for  the  same  three  lives,  namely,  his  own  and 
*  744  those  of  his  sons,  John  Henry  St.  Leger,  *  and  Anthony 
William  St.  Leger.  Thomas  Gurly  entered  and  held 
possession  till  his  death,  under  this  deed,  which,  though  pur- 
porting to  be  a  lease,  was  alleged  to  operate  as  an  assignment 
of  all  the  interest  of  St.  Leger  in  the  lands,  at  the  yearly  rent 
of  1002.  sterling.  The  deed  itself  was  said  to  have  been  lost, 
and  was  not  registered ;  but  an  old  memorial  thereof,  found 
among  the  family  papers  of  the  Gurlys,  and  appearing  to 
have  been  prepared  for  registration,  was  read  by  both  parties 
at  the  hearing 

Thomas  Gurly  contracted  with  Beauchamp  Bagnal  for  a 
reversionary  lease ;  and  accordingly  Bagnal  demised  the  lands 
of  Knockroe  to  Thomas  Gurly  for  999  years,  on  payment  of 
a  pepper-corn  during  the  continuance  of  the  then  subsisting 
lease,  and  afterwards  subject  to  the  yearly  rent  of  100/.    This 

*  See  1  Jarman  Wills  (3d  Eng.  ed.),  441;  Pickering  v.  Stamford,  3 
Yes.  332;  Thompson  v.  Watts,  3  Jur.  n.  8.  760 ;  2  J.  &  H.  291. 
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reversionary  lease  was  to  commence  from  the  expiration  of 
the  lease  for  lives. 

Thomas  Gurly  made  his  will,  bearing  date  the  20th  of 
April,  1797  (duly  executed  and  attested  for  devising  real 
estates),  which,  after  providing  for  the  payment  of  his  debts 
and  a  jointure  for  his  widow,  Elizabeth  Gurly,  since  deceased, 
contained  the  following  passage :  — 

"  I  order  all  my  freehold  interests  in  the  counties  of  Carlow 
and  Wexford,  except  my  interest  in  Knockroe,  which  I  hold 
under  Beauchamp  Bagnal,  Esq.,  to  be  sold,  and  the  money 
arising  from  the  sale  thereof  to  be  divided,  share  and  share 
alike,  between  my  two  sons,  Thomas  and  James,  and  my 
daughters,  Frances,  Edith,  Margaret,  Esther,  and  Eliza." 

And  the  same  will  also  contained  the  following  passage:  — 

"  When  the  lives  of  Messrs.  St.  Leger  shall  expire, 
on  which  the  present  lease  of  Knockroe  depends,  I 
*  order  that  all  my  interest  therein  shall  be  sold,  and  *  745 
the  money  arising  from  the  sale  on  its  new  setting  to 
be  laid  up,  and  to  become  an  aggregate  fund  for  the  purpose 
of  paying  any  sum  that  may  be  due  by  me ;  and  in  ca^e  there 
shall  not  be  any  debts  remaining  due  by  me  at  that  time,  my 
will  is  that  the  money  arising  from  said  sale  shall  be  divided, 
share  and  share  alike,  among  my  residuary  legatees ;  namely, 
my  daughters,  Frances  Gurly,  Edith  Gurly,  Margai'et  Gurly, 
Esther  Gurly,  and  my  granddaughter  Sarah,  daughter  of  my 
son  Thomas  Gurly,  Esq." 

By  a  settlement  dated  the  23d  day  of  July,  1793,  and  exe- 
cuted upon  the  intermarriage  of  Bagnal  Gurly,  one  of  the 
younger  sons  of  the  testator,  Thomas  Gurly  the  elder,  with 
Miss  Jemima  Bernard,  it  was  amongst  other  things  declared, 
that  in  order  to  make  a  further  provision  for  said  Jemima,  in 
case  she  should  survive  said  Bagnal  Gurly,  it  was  agreed  that 
the  sum  of  800Z.,  part  of  the  fortune  of  said  Jemima,  should, 
immediately  before  the  marriage,  be  paid  over  to  Thomas 
Bei-nard  and  said  Thomas  Gurly  the  younger,  therein  named 
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« 

as  trustees,  or  otherwise  sufficiently  secured  to  them,  in  trust 
to  suifer  the  same  to  remain  on  sufficient  security  at  interest, 
in  their  names ;  and  that  the  interest  of  this  sum  of  800/., 
during  the  joint  lives  of  the  said  Bagnal  Gurly  and  Jemima, 
should  be  paid  half-yearly  to  the  said  Bagnal  Gurly  and  his 
assigns,  for  his  and  their  own  use  and  benefit ;  and  in  case 
the  said  Jemima  should  happen  to  survive  the  said  Bagnal 
Gurly,  then  upon  trust  to  pay  and  apply  the  interest  of  the 
800Z.  unto  the  said  Jemima  and  her  assigns,  during  her  life, 
by  half-yearly  payments;   but  with   power  to  said  Bagnal 

Gurly  and  Jemima,  at  any  time  during  the  joint  lives 
*  746    of  them  *  the  said  Bagnal  Gurly  and  Jemima,  having 

no  issue  of  said  intended  marriage,  to  make  such  ap- 
pointment or  distribution  of  said  800/.,  to  commence  and  take 
place  immediately  after  the  death  of  the  said  Jemima,  as  he 
should  think  fit.  And  it  was  by  the  said  settlement  declared, 
that  the  said  provision  so  made  for  said  Jemima,  together  with 
a  further  life-estate  thereby  provided  for  her  out  of  certain 
rents,  should  be  paid  to  her,  ^^  as  and  for  her  jointure,  in  full 
lieu,  bar,  and  satisfaction  of  any  dower  or  thirds  which  she 

could  or  might  claim  at  common  law,  out  of  all  or  any  of  the 

> 

estates,  real,  personal,  or  freehold,  of  which  the  said  Bagnal 
Gurly  ijow  is,  or  at  any  time  or  times  hereafter  shall  become 
possessed  of  or  entitled  to." 

Bagnal  Gurly  died  intestate  in  the  lifetime  of  his  father 
and  of  his  wife,  without  issue,  and  without  having  made  any 
appointment  of  the  sum  of  800^,  and  without  making  any 
further  provision  for  his  wife.  She  obtained  from  the  Pre- 
rogative Court  letters  of  administration  of  the  personal  estate 
of  her  deceased  husband,  and  was  afterwards  married  to 
William  Pleasants. 

Bagnal  Gurly  having  so  died  intestate  and  without  issue, 
his  widow,  and  her  husband,  William  Pleasants,  alleged  that, 
under  the  Statute  of  Distributions,  she  was  entitled  to  one 
moiety  of  the  principal  sum  of  800/.,  as  part  of  the  residue 
of  the  personal  estate  of  said  Bagnal  Gurly;  and  that  the 
other  moiety  became  the  property  of  Thomas  Gurly  the  elder, 
as  sole  next  of  kin  of  said  Bagnal  Gurly  his  son,  subject  to  her 
life-interest  in  the  annual  proceeds  thereof ;  but  the  residuary 
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legatees  under  the  will  insisted  that,  subject  to  the  life-estate 
of  the  widow,  the  principal  sum  of  800/.  had  wholly 
vested  in  Thomas  Gurly  the  *  testator,  as  such  next  of  *  747 
kin,  on  the  ground  that  the  claim  to  a  moiety  thereof, 
as  widow,  was  barred  by  the  settlement  of  the  23d  of  July, 
1793.  Thomas  Gurly  the  younger  died  in  April,  1816,  hav- 
ing by  his  will  appointed  Walter  Bagnal  Gurly,  his  eldest 
son,  his  executor  and  residuary  legatee.  Mrs.  Jemima  Plea- 
sants died  in  1821,  and  Joseph  Pasley  took  out  letters  of 
administration  to  her  and  to  William  Pleasants,  who  had  died 
at  an  earlier  period.  Several  bills  had  been  filed,  by  the  par- 
ties at  various  times,  for  accounts,  and  to  have  the  trusts  of 
the  will  of  Thomas  Gurly  the  elder  declared  and  carried  into 
execution.  A  receiver  was  appointed  in  1805,  and  a  decree 
for  an  account  had  been  made  in  1808. 

Walter  Bagnal  Gurly  having  come  to  represent  two-seventh 
shares  in  the  freeholds  devised  by  Thpmas  Gurly  the  elder  to 
be  sold,  and  being  also  his  heir-at-law,  and  likewise  the  heir- 
at-law  of  Thomas  Gurly  the  younger,  and  administrator  with 
the  will  annexed  of  James  Gurly,  insisted  that  the  interest 
which  the  testator,  Thomas  Gurly  the  elder,  had  in  the  lands 
of  Knockroe,  during  the  continuance  of  the  freehold  lease, 
was  not  disposed  of  by  his  will,  and  that  T.  Gurly  the  younger 
was  entitled,  as  his  heir-at-law,  to  the  profit  rents  of  the  said 
lands  until  the  expiration  of  that  lease  in  1821,  by  the  death 
of  the  last  life  on  which  it  depended.     And  he  also  insisted 
that  Jemima,  the  wife  of  Bagnal  Gurly,  became  entitled  on 
the  death  of  her  husband  to  one  moiety  of  his  personal  prop- 
erty under  the  Statute  of  Distributions,  and  was  not  deprived 
of  her  right  thereto  by  the  settlement  executed  on  her  mar- 
riage.    The  respondents,  on  the  other  hand,  contended  that 
the  testator's  interest  in  the  lands  of  Knockroe,  during 
*  the  subsistence  of  the  freehold  lease,  was  disposed  of   *  748 
by  his  will,  being  included  in  the  general  devise  of  his 
freehold  property ;  and  also  that  Jemima  Gurly  was  by  her 
settlement  deprived  of  any  right  to  any  part  of  the  personal 
estate  of  her  husband,  and  that  the  sum  of  800/.  accordingly 
constituted  part  of  the  personal  estate  of  Thomas  Gurly  the 
elder,  subject  only  to  her  life-interest  therein.    The  questions 
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then  raised  were  referred  to  arbitration,  but  no  award  was 
made. 

The  respondents,  on  the  13th  of  April,  1837,  filed  their  bill 
of  revivor  and  supplement  in  the  Court  of  Chancery  in  Ire- 
land, against  the  appellant  as  heir-at-law  of  Thomas  Gurly 
the  elder  and  T.  Gurly  the  younger,  and  as  personal  repre- 
sentative of  James  Gurly,  in  order  to  bring  these  questions 
before  the  Court.  The  bill,  after  stating  all  the  above  cir- 
cumstances, set  out  a  case  laid  before  Mr.  Saurin,  in  the  year 
1805,  on  which  he  declared  his  opinion  to  be  that  the  free- 
hold interest  passed  with  the  other  freeholds  to  the  seven 
devisees,  of  whom  Thomas  Gurly  the  younger  was  one,  and 
that  he  was  entitled  to  such  one-seventh,  and  no  more,  under 
said  will.  Answers  were  put  in  by  the  appellant  and  Joseph 
Pasley,  in  November,  1837  and  1838 ;  and  witnesses  were 
then  examined,  and  publication  passed. 

On  the  13th  of  Feb^iiary,  1840,  the  Lord  Chancellor  of 
Ireland  pronounced  a  decree  (a)  in  the  cause,  whereby  the 
decree  of  1808  was  confirmed ;  and  it  was  further  declared 
that,  according  to  the  true  construction  of  the  will  of  the 
testator,  Thomas  Gurly  the  elder,  the  freehold  interest  where- 
of he  was  seised  at  the  time  of  his  decease,  in  the  lands  of 
Knockroe,  and  the  rents  and  profits  thereof  during 
*  749  *  the  continuance  of  the  freehold  interest,  and  all  other 
his  freehold  estates  and  interests  in  the  counties  of 
Carlow  and  Wexford,  became  and  were  distributable  be- 
tween and  amongst  the  seven  devisees  in  the  will  for  that 
purpose  named ;  viz.,  Thomas  Gurly  the  younger,  James 
Gurly,  Frances,  Margaret,  Edith,  Esther,  and  Elizabeth 
Gurly;  and  that,  according  to  the  true  construction  of  the 
settlement  of  the  23d  of  Februarys  1793,  executed  on  the 
intermarriage  of  Bagnal  Gurly  with  Jemima  Bernard,  she 
was  thereby  barred  of  any  distributive  share  of  the  personal 
estate  and  effects  of  her  husband  under  the  Statute  of  Dis- 
tributions ;  and  that  the  sum  of  800/.  in  the  said  settlement 
mentioned,  constituted  part  of  his  personal  estate ;  and  that 
on  the  decease  of  Bagnal  Gurly,  his  father  Thomas  Gurly  the 

(a)  See  2  Dr.  &  Wal.  463. 
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elder  became  entitled  thereto,  as  his  sole  next  of  kin,  and 
that  the  san&e  constituted  a  portion  of  the  personal  estate  of 
Thomas  Gurly  the  elder,  subject  to  the  rights  of  Jemima  to 
the  interest  thereof  during  her  life :  and  it  was  further  de- 
clared that  the  personal  estate  of  Thomas  Gurly  the  elder, 
including  the  sum  of  8002.,  and  the  chattel  interest  in  the 
lands  of  Knockroe,  in  the  county  of  Carlow,  on  the  expiration 
of  the  freehold  lease  under  which  Thomas  Gurly  the  elder 
held  the  said  lands  at  the  time  of  his  death,  became  divisible 
among  the  five  devisees  in  his  will  named,  viz.,  Frances, 
Edith,  Esther,  Margaret,  and  Sarah  Gurly,  otherwise  Sarah 
Box ;  and  that  the  rents,  A^c,  arising  out  of  the  lands  of 
Knockroe,  after  the  determination  of  the  freehold .  interest, 
become  distributable  between  and  amongst  the   five    last 
named  devisees  or  legatees,  or  the  persons  entitled  thereto  in 
their  rights  respectively:   and  it  was  further  declared  that 
such  portion  of  the  real  and  personal  estate  of  Thomas 
Gurly  *the  elder    as    Thomas   Gurly  the    younger    *760 
should  be  found  entitled  to  under  the  will  of  Thomas 
Gurly  the  elder  was  and  is  applicable  to,  and  should  be  ap- 
plied, in  the  first  instance,  to  make  good  such  sum  or  sums 
of  money,  if  any,  as  Thomas  Gurly  the  younger  might  be 
found  to  have  been  indebted  to  the  estate  of  Thomas  Gurly 
the   elder:   and  it  was  referjred  to  the  Master  to  take  an 
account  of  the  several  sums  of  which  the  several  legatees  or 
devisees  named  in  the  will  of  Thomas  Gurly  the  elder,  or  the 
person  or  persons  entitled  in  right  of  the  said  parties,  or  any 
of  them,  received  out  of  the  assets  of  Thomas  Gurly  the  elder, 
severally  and  respectively ;  and  also  an  account  of  the  real 
and  personal  assets  of  Thomas  Gurly  the  elder:  and  it  was 
further  ordered  that  the  Master,  having  regard  to  the  declara- 
tion therein  before  contained  touching  the  construction  of  the 
will  of  Thomas  Gurly  the  elder,  should  report  the  rights  of 
the  several  devisees  and  legatees  named  in  the  will,  and  all 
parties  entitled  to  or  interested  in  such  real  and  personal 
estate,  in  right  of  such  legatees  and  devisees  respectively. 
And  in  proceeding  under  said  decree,  it  was  further  ordered 
that  the  Master  should  also  report  the  rights  of  the  several 
parties  to  the  sums  standing  to  the  credit  of  this  cause ;  and 
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that  in  cafle  the  share  of  the  property  of  Thomas  Gurlj  the 
elder  which  Thomas  Gurly  the  younger  should  be  found  to 
have  been  entitled  to  under  his  father's  will,  should  not  be 
sufficient  for  the  payment  of  the  sums  he,  Thomas  Gurly  the 
younger,  should  be  found  to  have  been  indebted  to  the  assets 
of  Thomas  Gurly  the  elder,  and  if  the  defendant  Walter  Bag- 
nal  Gurly  should  refuse  to  admit  assets  of  Thomas  Gurly  the 

younger,  sufficient  to  pay  such  sums  as  should  be 
*  751    found  due  by  him  on  the  accounts  *  aforesaid,  then  it 

was  ordered  that  the  Master  should  take  an  account  of 
the  real  and  personal  estate  of  Thomas  Gurly  the  younger, 
and  of  all  debts,  &c.,  affecting  the  same ;  and  if  Robert  Corn- 
wall should  be  found,  at  the  time  of  his  decease,  to  have  been 
indebted  to  the  personal  estate  of  Thomas  Gurly  the  elder, 
then  to  take  an  account  of  his  personal  estate  and  an  account 
of  his  debts,  &c.,  and  to  report  whether  any  part  of  his  estate 
was  forthcoming  and  available  to  make  good  such  sum  as  he 
should  be  so  found  indebted.  And  further  directions  were 
reserved. 

Joseph  Pasley  acquiesced  in  the  decree,  but  Walter  Bagnal 
Gurly  appealed  from  it,  so  £ur  as  it  declared  the  rights  of  the 
parties  in  relation  to  the  rents  and  profits  of  said  lands  of 
Knockroe  during  the  continuance  of  the  lease ;  and  also  so 
far  as  it  declared  that,  by  the  settlement  of  February,  1798, 
Jemima  Gurly,  otherwise  Pleasants,  was  barred  of  any  rights 
which  she  would  otherwise  have  to  the  personal  estate  of  her 
deceased  husband,  Bagnal  Gurly. 

Mr*  Pemherton  and  Mr,  CHroUestone,  for  the  appellant. — 
The  judgment  of  the  Court  below  is  erroneous  in  having 
passed  over,  as  if  of  no  effect  whatever,  the  exception  in  the 
will  of  Thomas  Gurly  ;  that  exception  must  be  construed  as 
referring  to  the  freehold  interest  actually  existing,  and  held 
by  the  testator  under  Beauchamp  Bagfnal.  The  testator  here 
had  first  a  freehold  interest  in  the  lands  of  Knockroe,  under 
the  deed  of  May,  1768 ;  and  next  he  had  a  leasehold  interest 
in  those  lands,  under  the  lease  of  1784.  Having  these  two 
interests,  he  made  a  will  in  which  he  uses  these  expressions : 
^^  I  order  all  my  freehold  interests  in  the  counties  of  Carlow 
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and  Wexford,  except  my  interest  in  Knockroe,  which 
I  hold  under  *  Beauchamp  Bagnal,  Esq.,  to  be  sold."  *  752 
The  word  interest  in  the  second  part  of  this  sentence 
must  be  referred  to  the  same  word  in  the  previous  part  of  it, 
and  clearly  means  a  freehold  interest.  This  he  at  that  mo- 
ment excepted  out  of  his  demise,  and  he  never  made  any  dis« 
position  afterwards  which  coidd  directly  or  indirectly  affect 
it.  It  therefore  went  to  his  heir-at-law,  Thomas  Gurly  the 
younger,  the  father  of  this  appellant.  That  by  the  words  of 
the  exception  the  testator  did  not  mean  to  except  his  rever- 
sionary interest,  which  was  a  chattel  interest,  in  the  lands  of 
Knockroe,  is  perfectly  plain  from  the  part  of  the  will  where 
the  exception  was  introduced,  and  also  from  the  subsequent 
part  of  the  will,  which  does  expressly  refer  to  and  dispose  of 
that  chattel  interest.  In  the  first  place,  an  exception  of  a 
chattel  interest  out  of  a  devise  of  freeholds  would  be  inappli- 
cable and  absurd ;  while  the  exception  of  one  particular  free- 
hold out  of  a  general  devise  of  freehold  is  intelligible  and 
good.  In  the  next  place,  the  chattel  interest  is  specifically 
disposed  of  in  a  different  part  of  the  will,  and  without  the 
least  reference  being  made  to  the  previous  exception,  which 
would  have  been  made  if  the  two  things  had  in  the  least  de- 
gree been  connected  with  each  other. 

As  to  the  other  point  which  arises  on  the  settlement  made 
on  Bagnal  Ourly's  marriage  in  1793,  Druee  v.  Denison,  (a) 
relied  on  in  the  Court  below,  is  not  in  point.  There  the 
words  were  general,  and  were  not  restricted  to  the  widow's 
right  at  common  law :  they  are  so  restricted  here.  In  Collet 
tan  V.  Q-arth  (h)  it  was  held  that  a  rent-charge  expressed  to  be 
for  a  jointure,  and  in  lieu  of  dower  and  thirds  at  common  law, 
does  not  bar  the  jointress  of  her  distributive  share 
*  in  the  personal  estate  of  her  husband  imdisposed  of  *  753 
by  his  will.  That  case  is  clearly  in  favour  of  the  appel-* 
lant.  But  a  still  stronger  case  is  that  of  Pickering  v.  Lord 
Stamford^  (c)  which  almost  exactly  resembles  the  present. 
There  a  testator  gave  his  wife  real  and  personal  estate,  ^^  in 
bar,  full  satisfaction,  and  recompense  of  all  dower  or  thirds 

(a)  6  Yes.  385.  (^  6  Sim.  10. 

(c)  3  Ves.  332,  492. 
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which  she  could  have  or  claim  in,  out  of,  or  to  all  or  any  part 
of  his  real  or  personal  estate."  He  gave  the  residue  to  four 
persons,  and  afterwards  by  a  codicil  directed  them  to  dispose 
thereof  in  charities :  part  of  the  residue,  being  vested  in  real 
securities,  was  held  to  go  according  to  the  statute  as  undis- 
posed of,  and  that  the  widow  was  not  barred  of  her  share  of 
this  part.  Lord  Alvanley  in  that  case  observed,  in  accordance 
with  the  opinion  of  Lord  Cowper  in  Sympson  v.  Hornby^  (a) 
that  '^  where  a  testator  has  given  to  his  wife  a  provision  which 
he  meant  to  be  a  satisfaction  for  any  claim  which  she  might 
have  against  the  other  objects  of  his  bounty,  if  by  any  acci- 
dent those  objects  should  be  unable  to  claim  the  benefit  of 
that  exclusion,  no  other  person  should  set  it  up  against  the 
widow ; "  and  he  there  added,  "  personal  representatives  do 
not  take  as  an  heir-at-law,  who  is  the  person  pointed  out  by 
the  law,  unless  the  testator,  by  devising,  points  out  another." 
Slatter  v.  Slatter  (h)  is  also  in  point.  In  that  case  the  hus- 
band and  wife  having  agreed  to  live  apai*t  from  each  other,  a 
sum  of  money  was  invested  in  stock  in  the  names  of  trustees ; 
and  by  a  separation  deed  containing  the  usual  provisions,  the 
husband  agreed  to  pay  to  his  wife  for  her  maintenance  an 
annuity  of  180/. ;  and  it  was  declared  that  the  stock 
*  754  was  a  security  for  the  payment  of  that  *  annuity.  The 
deed  contained  the  usual  proviso  for  indemnity  to  the 
husband  against  the  debts  of  the  wife,  ^^  and  all  dower  and 
thirds  at  common  law  or  by  custom,  which  she  at  any  time 
thereafter  might  claim,  challenge,  or  demand  from  or  out  of, 
or  against  her  husband,  or  his  present  or  future  estate,  real  or 
personal ; "  and  an  agreement  that  the  wife  should  make  and 
execute  all  such  acts,  deeds,  and  matters  as  should  be  requi- 
site for  the  purpose  of  releasing^  barring,  or  extinguishing  all 
dower  or  thirds  at  common  law  or  by  custom  which  she 
could  or  might  claim  on  demand  in,  to,  or  out  of  any  real 
or  personal  estate  of  her  husband.  The  husband  afterwards 
dying  intestate,  it  was  held  that  the  deed  did  not  deprive  the 
wife  of  her  share  of  her  husband's  personal  estate  under  the 
Statute  of  Distributions. 

• 
(a)  Free,  in  Chan.  452.  (»)  1  Yoa.  &  Col.  28. 
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[The  Lord  Chancellor.  —  There  is  not  a  word  in  Colleton 
y.  Q-arih  of  the  wife's  settlement  being  in  lieu  of  her  claim 
upon  the  personal  estate.] 

That  is  so,  but  there  is  express  mention  of  dower  and  of 
thirds  at  common  law. 

[Lord  Cottenham.  —  What  is  the  correct  meaning  of  the 
expression  *^  thirds  of  personal  estate  at  common  law? "  ] 

It  has  no  meaning :  it  does  not  correctly  express  the  interest 
the  widow  would  take  under  the  Statute  of  Distributions ;  and 
this  House  will  not  give  words  a  technical  meaning  which  does 
not  properly  belong  to  them. 

The  Solicitor' General  and  Mr.  Kinderslejf^  for  the  respon* 
dents.  —  The  testator  did  not  die  intestate  as  to  this  property. 
What  was  the  nature  of  the  interest  taken  by  him  ?  There 
was  a  lease  for  three  lives  granted  to  Mr.  St.  Leger  by  Mr. 
Beauchamp  Bagnal.  All  that  now  exists  to  prove  the  nature 
of  this  kase  is  a  memorial  of  the  registry  of  the  deed. 
There  are  *  no  deeds  of  lease  and  release,  nor  any  deed  *  755 
of  feoffment ;  so  that  it  does  not  appear  clearly  how 
the  freehold  interest  of  Mr.  St.  Leger  passed  to  Thomas 
Gurly.  That  person  perhaps  thought  that  he  was  holding 
this  lease  under  §t.  Leger,  and  all  other  parties  thought  so  at 
the  same  time.  But  his  mistake,  if  mistake  it  was,  will  not 
alter  the  expressions  in  the  will.  He  probably  supposed  the 
interest  thus  held  to  be  of  little  value,  and  looked  to  the 
lease  which  was  to  commence  at  the  expiration  of  the  lives  as 
the  most  if  not  the  only  valuable  part  of  the  property.  But 
his  meaning  can  hardly  be  mistaken,  for  he  desires  that  all  his 
freehold  interests  in  the  counties  of  Carlow  and  Wexford 
shall  be  sold  ;  and  then,  knowing  that  Knockroe  was  in  one 
of  those  counties,  and  not  desiring  that  at  that  moment  the 
estate  for  years  should  be  sold,  he  mentioned  it  at  once ;  but 
in  order  to  show  what  interest  he  did  mean  to  except,  he  ex* 
pressly  described  it  as  held  under  Beauchamp  Bagnal.  That 
interest  was  a  lease  for  years.    The  House  will  not  in  this 
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instance  give  to  the  word  ^^  except "  the  meaning  of  an  excep- 
tion out  of  a  devise,  but  will  construe  it  as  simplj  meaning 
^'  not  including."  There  can  be  no  doubt  that  he  means  the 
freeholds  to  pass  by  the  first  part  of  the  will,  and  that  his 
other  interests  in  any  of  those  estates  should  be  reserved  to 
be  dealt  with  according  to  the  directions  given  in  the  subse- 
quent parts  of  the  will.  There  being  neither  a  feoffment  nor 
a  lease  or  release,  a  freehold  interest  might  not  perhaps  pass 
by  the  assignment  at  law.  But  the  assignment  would  operate 
in  equity ;  and  though  after  this  agreement  there  might  be 
an  ejectment  by  Mr.  St.  Leger  at  law,  yet  in  equity  the  tenant 

might  come  and  get  an  injunction  and  decree  for  speci- 
*  756    fie  performance.     How  could  that  *  be  directed,  but 

upon  a  knowledge  of  the  intention  of  the  parties  ?  But 
how  could  that  intention  be  known  ?  The  agreement  would 
be  looked  at,  and  then  the  terms  of  the  demise,  and  then  the 
rent  to  be  paid. 

[Lord  Cottbnham.  —  The  first  lease  is  for  lives,  not  for  a 
term  determinable  on  lives.] 

It  is  so. 

[The  Lord  Chanoellor  (after  reading  the  lease). —  I  think 
that  this  is  a  clear  lease  for  lives.  It  does  not  say  any  thing 
of  a  term  of  years.  If  so,  it  is  clear  that  it  passes  under  the 
general  devise  of  the  freehold.] 

Then  as  to  the  other  point,  that  which  regards  the  interest 
of  Jemima  Bernard,  under  her  settlement  in  1793 :  it  is  clear 
that  it  was  intended  by  that  settlement  to  give  her  something 
in  bar  of  all  claim  she  might  have  at  common  law,  through 
her  husband,  against  the  estate  of  the  testator,  real  or  per^ 
Bonal.  The  case  of  Pickering  v.  Lord  Stamford  (a)  is  not  in 
point,  for  that  was  not  the  case  of  a  settlement,  but  of  a  will, 
and  it  was  expressly  decided  on  that  ground.  Of  course  the 
consent  or  contract  of  the  party  to  give  up  one  advantage  on 

(a)  8  Yes.  382,  492. 
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obtaining  another  could  not  be  set  up  in  that  case,  as  it  can 
here.  The  Court  below  acted  in  this  case  upon  the  decision 
in  Druee  v.  Denison^  (a)  which  has  never  been  impeached, 
and  which  is  directly  in  point.  There  a  provision  made  by  a 
marriage  settlement,  and  expressed  to  be  in  lieu,  bar,  and 
satisfaction  of  all  dower  or  thirds  which  the  wife  might  other- 
wise be  entitled  to  out  of  the  real  and  personal  estate  of  her 
husband,  was  held  to  bar  her  interest  in  what  was  not  dis- 
posed of  by  his  will.  That  was,  unlike  the  present,  a  case 
of  a  settlement ;  the  intention  of  the  parties  was  the  same, 
and  that  intention  was  held  to  have  been  fully  carried 
into  effect  It  was  here  intended  to  give  the*  wife  *767 
something  that  should  be  in  bar  of  any  claim  whatever 
which  she  might  have  against  the  testator's  estate,  real  or 
personal.  The  case  of  Slatter  v.  Slatter  (i)  does  not  affect  the 
*the  present:  that  was  a  contract  made  by  the  parties  after 
marrii^e,  and  was  only  intended  to  protect  the  husband 
against  the  claims  of  the  wife  while  they  were  living  apart 
from  each  other.  The  settlement  here  was  made  under  differ- 
ent circumstances,  and  with  a  different  object,  and  must  have 
a  different  construction.  It  applies  entii^ly  to  the  rights  of 
the  widow,  and  is  expressly  intended  to  bar  her  claims  as 
a  widow,  whatever  may  be  the  nature  of  them.  The  words 
here  are  much  more  general  than  in  any  of  the  cases  cited, 
and  apply  equally  to  the  widow's  claims  at  common  law  and 
under  tixe  Statute  of  Distributions. 

Mr.  Pemberton^  in  reply.  —  The  circumstances  here,  as  to 
what  all  the  parties  in  Ireland  deemed  to  be  the  estate  pos- 
sessed by  the  testator,  are  the  same  as  in  Pluek  v.  Digge$^  (e) 
where  the  custom  of  Ireland  as  to  assignments  was  distinctly 
shown.  The  testator  knew  that  he  possessed  a  fireehold  estate 
under  Beauchamp  Bagnal.  The  intention  of  the  testator  must 
be  taken  as  it  appears  expressed  on  the  face  of  the  will,  where 
it  is  quite  clear  that  this  freehold  interest  in  Knockroe  is  ex- 
cepted from  the  general  devise.    If  that  construction  is  not 

(a)  6  Yes.  885.  (b)  1  You.  &  Col.  28. 

(c)  2  Dow  &  CL  180. 
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given  to  the  exception,  the  words  there  have  no  meaning. 
The  House  will  not  so  treat  them ;  they  except  something 
from  the  devise  which  but  for  that  exception  would  have 
been  disposed  of.  Then  as  to  the  words  in  the  settlement : 
if  the  expression  ^^  dower  or  thirds  at  common  law  "  must  be 
taken  to  mean  her  claims  on  her  husband's  personal 

*  758   estate  *  under  the  Statute  of  Distributions,  then  un- 

doubtedly Druee  v.  Denison  is  an  authority  against  the 
appellant.  But  they  cannot  properly  be  so  construed;  the 
very  terms  restrict  the  meaning  so  plainly  and  so  expressly 
that  no  Court  is  at  liberty  to  assign  to  them  a  conjectural 
construction. 

[The  Lord  Chancellor.  —  We  are  of  opinion  that  the 
judgment  of  the  Court  below  ought  to  be  a£Srmed ;  and,  as 
far  as  I  am  individually  concerned,  I  think  that  it  ought  to* 
be  affirmed  on  both  points.  What  are  the  woTds  of  the  will  ? 
'*  I  order  all  my  freehold  interests  in  the  counties  of  Carlow 
and  Wexford,  except  my  interest  in  Knockroe,  which  I  hold 
under  Beauchamp  Bagnal,  Esq.,  to  be  sold."  The  testator 
had  a  freehold  interest  in  Knockroe,  which  is  in  one  of  the 
counties  expressly  mentioned  in  the  will ;  that  estate,  there- 
fore, would  pass  under  those  general  words,  "my  freehold 
interests  in  the  counties  of  Carlow  and  Wexford."  Then  it 
is  said  that  there  is  an  exception,  and  that  Knockroe  comes 
within  that  exception,  which  is  in  these  terms :  **  except  my 
interest  in  Knockroe,  which  I  hold  under  Beauchamp  Bagnal, 
Esq.'*  The  testator  had  an  interest  of  two  kinds  in  Knock- 
roe, —  one  a  freehold  interest,  another  an  interest  for  a  term  of 
999  years.  One  of  these  he  held  under  Beauchamp  Bagnal ; 
but  he  did  not,  I  conceive,  in  the  true  acceptation  of  the 
term,  hold  the  freehold  interest  in  Knockroe  under  Mr.  Bag- 
nal. It  therefore  appears  to  me,  from  the  very  words  of  the 
will,  that  the  freehold  interest  in  Knockroe  does  not  fall 
within  the  terms  of  the  exception.  If,  therefore,  it  does  not 
come  within  the  exception,  it  must  pass  by  the  general  words 
of  the  will,  "  all  my  freehold  interests."  The  only  argument 
in  opposition  to  this  construction  is,  that  in  thus  con- 

*  759   struing  *  the  will  certain  words  used  in  it  are  rendered 
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unnecessary.  In  strictness  they  were  unnecessary^  bat  they 
were  inserted  for  the  purpose  of  greater  precaution ;  and, 
so  looked  at,  the  true  interpretation  of  the  passage  amounts 
to  this:  ^^I  order  all  my  freehold  interests  in  Carlow  and 
Wexford,  including  my  freehold  interest  in  Knockroe,  but  not 
including,  however,  the  interest  which  I  hold  under  Beau- 
champ  Bagnal,  Esq.,  to  be  sold."  That  is  the  interpretation 
which  I  put  on  the  clause,  and  which  corresponds  with  that 
put  on  it  by  the  Lord  Chancellor  of  Ireland.  I  am  of  opinion, 
therefore,  that  on  this  point  the  judgment  of  the  Court  below 
ought  to  be  affirmed. 

With  respect  to  the  other  part  of  the  case,  that  which 
arises  on  the  marriage  settlement  of  1793, 1  am  also  of  opinion 
that  the  judgment  of  the  Court  below  ought  to  be  affirmed. 
The  settlement  made  on  the  lady  was  in  these  terms :  ^^  The 
said  provision  so  made  on  the  said  Jemima,  together  with  a 
further  life-estate  hereby  provided  for  her  out  of  the  within 
rents,  shall  be  paid  to  her  as  and  for  her  jointure,  in  full  lieu, 
bar,  and  satisfaction  of  any  dower  or  thirds  which  she  could 
or  might  claim  at  common  law  out  of  all  or  any  of  the  estates, 
real,  personal,  or  freehold,  of  which  the  said  Bagnal  Gurly 
now  is,  or  at  any  time  or  times  hereafter  shall  become  pes- 
sessed  of  or  entitled  to."  It  appears  to  me,  that  by  these 
expressions  it  was  intended  that  the  wife  should,  in  respect 
of  the  sum  thus  secured  to  her,  discharge  from  all  claim  of 
hers  every  part  of  the  estate  of  her  husband,  and  that  the 
sum  and  property  so  settled  should  be  taken  in  lieu  of  such 
claim.  I  cannot  discover  any  sensible  distinction  in  this 
respect  between  the  present  case  and  that  of  Druce  v. 
Denison^  (a)  which  was  relied  on  *  in  the  Court  below.  *  760 
The  only  distinction  that  can  be  set  up  arises  from  the 
insertion  of  the  words  ^^at  common  law."  But  the  words 
^^  common  law  "  cannot  be  interpreted  in  this  passage  in  their 
strict  sense  and  as  contradistinguished  from  statute  law, 
because  in  that  case  they  would  be  altogether  insensible. 
The  words  *^  common  law  "  in  this  passage  must,  therefore, 
be  construed  as  equivalent  to  the  terms  ^'  according  to  the 

(a)  6  Yes.  885. 
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general  law,"  acooiding  to  law  as  distinguished  in  ordinary 
parlance  from  equity ;  and  unless  we  put  this  construction  on 
the  clause,  the  word  **  personal,"  which  is  contained  in  it, 
would  have  no  effect  or  meaning  whatever.  I  am  therefore 
of  opinion,  consistently  with  the  judgment  of  the  Lord  Chan- 
cellor in  the  Court  below,  that  this  settlement  was  meant  to 
bar  the  intended  wife  Jemima  of  all  claims  which  she  might 
set  up  against  the  real  or  personal  estate  of  the  gentleman 
whom  she  was  about  to  marry.  On  this  as  well  as  on  the 
first  point,  I  am  of  opinion  that  the  judgment  of  the  Court 
below  should  be  affirmed. 

Lord  Brougham.  —  I  entirely  agree  with  my  noble  and 
learned  friend  in  the  view  which  he  has  taken  of  both  points 
in  this  case.  Even  if  we  were  to  hold  that  the  words  **"  except 
my  interest  in  Enockroe,  which  I  hold  imder  Beauchamp 
Bagnal,  Esq.,"  were  not  necessarily  applicable  to  the  free* 
hold  holding  under  Beauchamp  Bagnal,  but  might  reasonably 
be  understood  to  refer  to  the  leasehold  interest  that  he  held 
under  Beauchamp  Bagnal,  sSnd  that  the  only  freehold  interest 
he  then  held  was  that  held  imder  St.  Leger,  still  I  apprehend 
that  the  same  construction  would  apply.  I  am  inclined,  with 
my  noble  and  learned  friend,  to  think  that  he  did  not  hold 
that  freehold  interest  under  Beauchamp  Bagnal,  but 
*  761  that  he  held  *  only  the  interest  in  the  term  of  a  rever- 
sionary nature  expectant  on  the  determination  of  those 
two  lives  under  that  person.  But  be  it  so,  it  is  perfectly 
clear  that  that  is  the  reversionary  interest  which  he  had  held 
under  Beauchamp  Bagnal ;  so  that  even  if  it  were  doubtful 
whether  he  held  the  other  interest  under  Beauchamp  Bagnal 
or  not,  it  is  perfectly  clear  that  the  words  would  apply  to  the 
reversionary  interest ;  in  which  case,  then,  we  have  it  that  he 
is  disposing  of  the  freehold  interest  in  all,  including  Knock- 
roe,  and  to  be  dealt  with  in  that  way  by  division  among  the  two 
sons  and  the  surviving  daughters,  share  and  share  alike ;  and 
then,  that  he  afterwards  comes,  in  the  subsequent  part  of  the 
will,  to  deal  with  the  term  expectant  on  the  determination  of 
those  two  lives.  He  probably  expected  that  on  the  determi- 
nation of  those  lives  the  interest  would  sell  at  a  higher  rate 
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than  it  would  have  fetched  in  the  intermediate  time  ;  and  he 
therefore  directs  that  it  should  be  then  sold,  and  applied,  first, 
to  the  payment  of  his  debts,  and  then  to  be  divided  among 
his  daughters  and  granddaughter. 

Upon  the  whole,  therefore,  I  think  that  the  Judge  in  the 
Court  below  has  put  the  true  construction  on  the  will  as  far 
as  regards  the  will,  which  is  the  first  point  in  the  case. 

As  to  the  construction  of  the  settlement,  I  quite  agree  with 
my  noble  and  learned  friend ;  I  think  that  this  is  meant  to 
exclude  all  right  in  the  widow,  not  only  as  to  the  real,  but  as 
to  the  personal  estate :  and  I  therefore  entirely  agree  with 
my  noble  and  learned  friend,  that  this  decree  ought  to  be 
affirmed. 

The  Lobu  Chancellob.  —  With  respect  to  the  free* 
hold  estate  at  Knockroe,  he  held  that  estate  merely  *  by   *  762 
virtue  of  the  agreement,  of  which  the  memorial  has 
been  preserved.     I  consider  that  he  did  not  hold  it  under 
Beauchamp  Bagnal  at  all,  in  the  strict  sense  of  the  word,  but 
by  virtue  of  the  agreement  set  out  in  the  bill. 

Lord  Cottenham.  -^  There  were  two  interests  which  the 
testator  had  in  Knockroe,  —  the  one  the  leasehold,  and  the 
other  the  freehold.  It  is  quite  clear  that  he  did  not  intend 
by  the  first  part  of  the  will  to  give  the  leasehold.  If  he 
intended  to  except  the  freehold,  he  did  not  intend  that 
the  clause  in  which  he  disposes  of  his  freehold  interests  in  the 
counties  of  Carlow  and  Wexford  should  operate  on  the 
Knockroe  estate  at  all.  Under  those  circumstances,  it  might 
have  been  expected  that  the  exception  would  be  of  the  estate 
of  Knockroe ;  that  is,  he  would  have  given  all  his  freehold 
estates  in  the  counties  of  Carlow  and  Wexford,  except  the 
estate  in  Knockroe ;  but  instead  of  that,  we  find  the  excep< 
tion  to  be  of  the  interest  which  he  had  under  Beauchamp 
Bagnal.  Then  when  we  look  to  see  what  that  interest  was, 
which  is  to  be  found  in  the  lease  of  1784,  we  find  that  that 
lease  recites  the  freehold  interest  as  being  held  by  the  repre- 
sentatives of  John  St.  Leger ;  and  so  it  was,  because,  looking 
further  back,  and  seeing  how  that  interest  was  dealt  with,  we 
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find  that  the  St.  Legers,  who  are  the  parties  who  had  heen 
legally  entitled  to  that  interest,  and  who  had  held  the  lease 
for  lives,  had  agreed  to  sell  their  interest  for  lives  ;  or  rather, 
I  should  say,  the  demise  by  them  operated  as  a  sale,  because 
it  was  for  the  whole  interest  they  then  possessed ;  but  still  it 
was  in  form  a  demise  to  the  testator  for  the  same  period 
which  they,  the  St.  Legers,  held.     But  that  contract 

*  763    never  had  been  carried  into  effect.    *  It  is  perfectly 

true  that  if  the  contract  had  been  carried  into  effect, 
and  the  testator  therefore  had  the  whole  interest  which  the 
St.  Legers  had,  it  would  have  brought  him  into  immediate 
connection  with  the  original  landlord;  but  until  that  took 
place  that  legal  consequence  would  not  follow,  and  it  stands 
only  on  the  contract,  which  unperformed  does  not  make  the 
testator  a  person  holding  of  the  owner  of  the  estate  under 
whom  the  St.  Legers  held.  Therefore,  in  strict  accuracy  of 
language,  as  well  as  upon  the  obvious  meaning  of  the  testa- 
tor, I  am  of  opinion  that  when  he  excepted  the  interest  in 
Knockroe  which  he  held  under  Beauchamp  Bagnal,  he  meant 
only  to  except  that  which  he  had  taken  from  Beauchamp 
Bagnal,  namely,  the  leasehold  interest,  although  the  rent  was 
to  commence  only  from  the  expiration  of  the  lease  for  lives. 
That  he  meant  that  it  is  impossible  to  dispute,  and  that 
the  situation  of  the  property  is  correctly  represented  by  the 
terms  which  he  has  used.  I  am  therefore  of  opinion  that  the 
judgment  of  the  Lord  Chancellor  of  Ireland  is  correct  in 
holding  that  the  freehold  interest  in  Knockroe  passed  under 
that  clause  in  the  will  by  which  he  gives  his  £reehold  estate 
in  the  counties  of  Carlow  and  Wexford. 

Upon  the  other  question  in  the  cause,  namely,  the  effect  of 
that  clause  in  the  settlement,  it  appears  to  me  that  we  cannot 
possibly  reject  the  provision  as  to  personal  estate  ;  and  if  it  is 
acted  upon  at  all,  it  must  operate  on  that  interest  which  the 
wife  would  take  in  the  case  of  an  intestacv ;  because  other- 
wise  the  whole  of  that  part  of  the  sentence  which  relates  to 
personal  estate  must  be  actually  struck  out  of  the  settle- 
ment. There  was  no  present  interest  in  the  personal  es- 
tate to  which  the  wife  was  entitled.     There  was  noth- 

*  764   ing,  *  therefore,  to  be  barred.     On  these  grounds,  I 
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am  of  opinion  Uiat  the  judgment  of  the  Court  below  is  cor- 
rect, and  ought  to  be  affirmed.    , 

Lord  Campbell. — I  entirely  concur  with  my  noble  and 
learned  friends  upon  both  points.  The  first  question  is, 
whether  the  freehold  interest  in  the  Knockroe  property  is  to 
be  sold  for  the  benefit  of  the  legatees.  It  is  clearly  to  be  so, 
unless  it  is  excepted  by  the  testator ;  because  he  orders  gen- 
erally all  his  freehold  interest  in  the  counties  of  Carlow  and 
Wexford  to  be  sold.  Well,  then,  is  this  excepted  ?  I  should 
have  hesitated  very  much,  if  it  had  turned  out  that  there  had 
been  a  legal  assignment  of  that  freehold  estate  to  Gurly ;  but 
it  is  now  admitted  that  there  was  no  such  legal  assignment ; 
it  is  admitted  that  it  was  only  an  executory  agreement. 

Then  the  testator  did  not  hold  that  under  Beauchamp 
Bagnal ;  he  held  it  under  St.  Leger.  That  does  not,  there- 
fore, come  under  the  exception.  The  only  argument  which 
has  been  used  on  the  other  side  is  this,  that  some  meaning 
must  be  given  to  the  exception,  and  that  the  interest  to 
which  it  is  supposed  by  the  Court  below  to  be  referred  is  not 
the  freehold  interest,  but  is  only  a  term  of  999  years,  and 
that  that  cannot  be  ;  for  that  it  is  absurd  to  say  that  the  tes- 
tator made  a  devise  of  freehold,  and  then  excepted  out  of  it 
a  chattel,  a  leasehold.  Now,  there  can  be  no  doubt  that, 
logically  speaking,  the  exception  ought  to  be  of  that  which 
would  otherwise  be  included  in  the  category  from  which  it  is 
excepted ;  but  there  are  a  great  many  examples  to  the  con- 
trary ;  and  there  is  one  which  probably  will  strike  every  one, 
in  the  second  book  of  Paradise  Lost :  ^^  God  and  his  Son 
excepted,  created  beings."  It  is  not  supposed  that 
God  and  his  *  Son  were  part  of  the  created  beings ;  •  765 
it  merely  means  that  they  were  not  included  in  the 
description  of  created  beings.  This  is  a  common  mode  of 
expression,  both  in  legal  instruments  and  in  common  par- 
lance ;  and  it  is  used  not  to  exclude  that  which  would  other- 
wise be  included  in  that  from  which  it  is  supposed  to  be 
excepted,  but  to  intimate  that  it  is  not  included.  Therefore 
it  seems  to  me  very  clearly  that  there  is  nothing  to  except 
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this  interest  from  the  general  devise  of  the  fireehold  interest 
of  the  testator  in  the  counties  of  Carlow  and  Wexford. 

With  regard  to  the  second  point,  it  seems  to  me  not  to 
admit  of  any  reasonable  doubt,  because  the  arguments  against 
the  judgment  of  the  Lord  Chancellor  of  Ireland  on  this  sub- 
ject would  exclude  altogether  and  give  no  effect  whatever  to 
the  word  '*  personal ; "  and  for  that  there  is  no  aigument  at 
all,  except  that  you  have  the  words  *''  common  law ; "  and  it 
is  said  that  it  is  not  by  common  law  that  a  widow  would  be 
entitled  to  take  a  share  in  the  personal  property  of  her  de- 
ceased husband  :  but  I  am  clearly  of  opinion  that  the  *^  com- 
mon law  "  is  not  used  here  as  opposed  to  the  statute  law ;  it 
means  the  general  law  which  would  apply  in  the  absence  of 
all  expressed  intention. 

For  these  reasons,  I  entirely  agree  with  the  opinion  ex- 
pressed by  my  noble  and  learned  friends,  that  this  judgment 
is  right  in  all  respects,  and  that  it  ought  to  be  affirmed. 

The  Lord  Chancellor,  after  consulting  with  the  other  noble 
Lords,  said:  We  are  of  opinion  that  it  should  be  affirmed, 
with  costs. 

Decree  affirmed,  with  costs. 
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1842. 

Edward  White Appellant 

James  Cuddon Renpondent, 

Contract  by  Trustees.     Specific  Performance,    JIGsrepresentation. 

Fines^  Arbitrary*     Compensation, 

Trustees  for  sale  of  a  manor  described  it  in  advertisements,  and  particu- 
lars and  conditions  of  sale,  as  a  manor  in  which  the  fines  were  arbitrary; 
adding  that  the  clear  profits,  on  an  average  of  the  last  eight  years,  had 
been  1502.  a  year :  and  it  was  one  of  the  conditions  of  sale,  that  if 
there  should  be  any  error  or  misstatement  in  the  particulars,  the 
vendors  or  purchaser,  as  the  case  might  happen,  should  pay  or  allow  a 
proportionate  value,  according  to  the  average  of  the  whole  purchase- 
money,  as  a  compensation  either  way.  After  the  sale  it  was  found 
that  by  the  custom  of  the  manor  arbitrary  fines  were  payable  only  on 
alienation,  and  that  on  the  death  of  a  tenant,  his  customary  heir  paid, 
upon  admittance,  a  small  fixed  sum,  and  the  widow  was  admitted  to 
her  free-bench  without  any  payment.  It  was  also  found  that  the  clear 
profits  exceeded  200/.  a  year. 

Held  (reversing  a  decree  made  on  a  bill,  which  was  filed  by  the  purchaser 
for  specific  performance  with  compensation  in  respect  of  the  misstate- 
ment as  to  the  fines),  that  there  was  no  such  misdescription  of  the 
property  as  would  entitle  the  purchaser  to  compensation,  inasmuch  as 
the  annual  profits,  which  constituted  the  substantial  value,  far  exceeded 
the  amount  stated.' 

Semble,  that  if  there  was  a  substantial  misdescription,  a  Cotirt  of  Equity 
would  not  enforce  against  trustees  specific  performance  with  compen- 
sation, as  being  prejudicial  to  the  cestui  que  trusty  and  incapable  of 
being  ascertained." 

The  vendors  and  purchaser  consenting  to  specific  performance  without 
compensation,  the  decree  wajs  accordingly  so  varied,  the  purchaser  pay- 
ing the  costs  of  the  suit. 

>  See  1  Sugden  Y.  &  F.  (8th  Am.  ed.)  8,  81,  82;  Cuddon  t;.  Tite,  4 
Jur.  N.  8.  579. 

'  See  2  Lead.  Cas.  in  Eq.  (8d  Am.  ed.)  427;  Lewin  Trusts  (5th  £ng. 
ed.)  813;  Perry  Trusts,  §  770;  1  Story  Eq.  Jur.  §  751  a;  1  Sugden  V.  & 
P.  (8th  Am.  ed.)  62,  216,  882;  Sneesby  v.  Thome,  7  De  G.,  M.  &Q.  899; 
Hobson  V.  Bell,  2  Beav.  17;  Shrewsbury  v.  Birmingham  Railway  Co.,  &c., 
4  De  6.,  M.  &  G.  (Am.  ed.)  117;  1  Dart  Y.  &  P.  (4tii  £ng.  ed.)  129. 
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April  18,  10,  and  22,  1842. 

Bt  indentures  of  lease  and  release,  dated  respectively  the 
9th  and  10th  of  May,  1836,  Henry  John  Lord  Selsey,  since 
deceased,  conveyed  (as  he  had  devised  by  his  will  of  previous 
date)  the  manor  of  Tarring  and  divers  other  lands  and  here- 
ditaments, in  the  county  of  Sussex,  to  Thomas  Cartwright 
and  the  appellant,  and  their  heirs,  on  trust  to  sell  for  the 
purposes  in  the  indentures  mentioned.  In  July,  1838,  soon 
after  the  death  of  Lord  Selsey,  the  trustees  gave  public 
notice  of  a  sale  by  auction  of  the  said  manor  and  other  here- 
ditaments, by  advertisement  in  certain  newspapers,  as 
•  767  *  follows :  "  Sussex.  —  A  valuable  and  important  free- 
hold property,  the  land-tax  redeemed:  By  Messrs. 
Nash  &  Sons,  at  the  Marine  Hotel,  Worthing,  on  Friday, 
August  10th,  at  twelve  precisely,  in  four  lots,  by  order  of 
trustees,  comprising  the  manor  of  Tamng,  in  the  county  of 
Sussex,  in  which  the  fines  are  arbitrary,  with  courts  baron, 
manorial  rights,  royalties,  and  quit-rents,  extending  over 
various  farms,  houses,  and  other  properties,  together  with  a 
genteel  residence  called  the  Rectory-house,  and  five  neat  and 
newly-erected  cottages  in  the  village  of  Sompting,  and  27a. 
3r.  26p.  of  exceedingly  rich  meadow  and  arable  land  surround- 
ing the  same,  free  of  rectorial  tithes,"  &c. 

It  was  also  stated  in  the  printed  particulars  and  conditions 
of  sale,  circulated  by  the  trustees,  that  the  fines  in  the  manor 
of  Tarring  were  arbitrary,  and  lot  one  was  thus  described : 
**  Lot  One.  —  The  manor  of  Tarring,  with  quit-rents,  fines, 
courts  baron,  waste  lands,  and  all  other  privileges,  rights, 
members,  and  appurtenances  thereunto  belonging,  extending 
over  various  farms  and  lands,  comprising  an  extensive  district 
in  the  county  of  Sussex.  A  particular  of  the  lands  and  tene- 
ments held  of  the  manor,  made  by  the  present  steward,  will 
be  produced  at  the  time  of  sale.  The  profits  of  the  manor, 
after  deducting  court  expenses,  have  been,  on  an  average  of 
the  last  eight  years,  about  150Z.  a  year." 

Previously  to  the  sale,  the  respondent  applied  by  letter, 

dated  the  29th  of  July,  1838,  to  Messrs.  White  &  Pigot,  the 

solicitors  of  the  vendors,  for  a  copy  of  the  last  quit-rental  of 

the  manor,  and  the  quantities  of  copyhold  land  held  by  each 
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tenant ;  and  he  was  famished  with  abstracts  of  these  partic- 
ulars for  his  perusal,  at  an  interview  he  had  with  the  appel* 
lant  at  Worthing  the  day  before  the  sale,  and  for  other  • 
information  *  which  he  asked  he  was  referred  to  Mr.  *  768 
Marshall,  the  steward  of  the  manor ;  but  being  satisfied 
with  the  information  thus  obtained  from  the  appellant,  he  did 
not  call  on  Mr.  Marshall  for  any. 

The  sale  was  held  on  the  10th  of  August,  1888,  the  re^ 
spondent  and  appellant,  and  also  Mr.  Marshall,  being  present. 
The  appellant,  understanding  that  the  respondent  had  not 
called  on  Marshall,  introduced  one  to  the  other  before  the  sale 
commenced,  and  they  had  some  conversation  together.  *  The 
respondent  being,  the  highest  bidder,  was  declared  the  pur* 
chaser  of  the  manor,  and  a  memorandum  of  the  purchase  was 
indorsed  on  one  of  the  particulars  of  sale,  as  follows :  — ^ 
^^  Memorandum :  that  Joseph  Nash  the  younger,  as  agent  for 
and  on  the  behalf  of  the  trustees  for  sale,  named  in  the  will 
of  the  Right  Hon.  Henry  John  Lord  Selsey,  deceased,  hath 
this  day  sold  by  public  auction  lot  one,  mentioned  and  com* 
prised  in  the  within  particulars  and  conditions  of  sale,  to 
James  Cuddon,  of  the  city  of  Norwich,  gent.,  for  the  sum  of 
29802.;  and  he  agrees  that  the  said  trustees,  the  vendors, 
shall  fulfil  the  said  conditions  of  sale:  and  the  said  James 
Cuddon  hath  this  day  paid  into  the  hands  of  the  said  Joseph 
Nash  the  younger  the  sum  of  6962.  as  a  deposit,  and  in  part 
payment  of  the  said  sum  of  29802.  purchase-money ;  and  he 
doth  agree  to  pay  the  remaining  sum  of  28842.  at  the  time 
appointed,  and  in  all  respects  on  his  part  to  fulfil  the  said 
conditions  of  sale.  As  witness  the  hands  of  the  parties,  this 
10th  day  of  August,  1838 :  Joseph  Nash,  Jr. ;  James  Cud- 
don." 

The  ninth  condition  of  sale  expressed,  that  '^if  through 
any  mistake  the  said  lots,  or  either  <5f  them,  shall  be  improp* 
erly  described,  or  any  error  or  misstatement  be  made  in  this 
particular,  such  error  or  misstatement  shall  not  vitiate  the 
sale,  but  the  vendors  or  purchaser,  as  the  case  may 
happen,  shall  pay  *or  allow  a  proportionate  value,  *769 
according  to  the  average  of  the  whol^  purchase-money, 
as  a  compensation  either  way." 
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Shortly  after  the  sale  the  respondent  received  information 
that  the  representation  contained  in  the  advertisements  and 
printed  particulars  of  sale,  that  the  fines  in  the  manor  were 
arbitrary,  was  not  true  to  its  full  extent,  but  that  the  fiines 
payable  to  the  lord  upon  a  change  of  tenancy  were  arbitrary 
only  in  the  case  of  the  new  tenant  taking  by  purchase  ;  and 
that  in  every  case  in  which  the  new  tenant  claimed  as  widow, 
or  by  descent  as  customary  heir,  the  fine  payabl^  was  not 
arbitrary,  but  fixed  at  the  amount  of  one  year's  quit-rent 
payable  in  respect  of  the  hereditaments  to  which  such  heir  or 
widow  succeeded  or  claimed  to  be  entitled.  The  respondent, 
upon  receiving  this  information,  represented  to  the  vendors 
that  he  had  purchased  the  manor  on  the  faith  that  arbitrary 
fines  were  payable  to  the  lord  in  all  cases  of  admission  to 
copyholds,  whether  of  widows  or  customary  heirs,  or  other 
cases  ;  and  that  the  description  of  the  premises  in  the  adver- 
tisements and  particulars  of  sale  was  a  misstatement  affecting 
the  value  of  the  property,  in  respect  of  which  he  was  entitled 
to  an  allowance  out  of  his  purchase-money,  under  the  ninth 
condition  of  sale. 

The  vendors  replied  that  the  description  of  the  manor  in 
the  printed  particulars  was  not  an  erroneous  description,  and 
that  the  respondent  was  not  entitled  to  have  any  abatement 
made  to  him  from  his  purchase-money:  however,  to  avoid 
dispute,  they  offered,  through  their  solicitors,  but  without 
prejudice,  to  allow  the  respondent  802.,  which  he  refused ; 
and  they  also  offered  to  rescind  the  contract. 

The  respondent,  in  Sept.,  1838,  filed  his  bill  in  the 
•  770  Court  of  Exchequer  against  the  vendors ;  and  ♦  after 
alleging,  among  other  things,  the  several  matters  herein 
before  stated,  he  prayed  that  it  might  be  declared  that  he 
was  entitled  to  have  the  said  contract  or  memorandum  of 
agreement  specifically  performed,  and  to  have  a  just  and 
proper  allowance  or  deduction  made  to  him  out  of  the  pur^ 
chase-money,  by  way  of  compensation  for  such  misstatement 
and  misrepresentation  or  concealment  as  aforesaid,  and  that 
the  same  might  be  decreed  accordingly ;  and  that  the  amount 
of  such  allowance  or  deduction  by  way  of  compensation  might 
be  ascertained  by  and  under  the  decree  and  direction  of  the 
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Court;  and  that  the  defendants  might  be  decreed  to  mli,ke 
and  execute  to  the  respondent,  or  as  he  should  direct,  a 
proper  conveyance  of  the  said  manor  and  hereditaments,  and 
to  put  him  in  possession  thereof,  upon  payment  by  him  of  the 
residue  of.  the  purchase-money  and  interest,  after  deducting 
therefrom  such  allowance  to  be  made  by  way  of  compensation 
as  aforesaid ;  the  respondent  being  ready  and  willing,  and 
thereby  offering,  specifically  to  perform  the  said  contract  on 
his  part,  and  to  do  all  acts  that  might  be  necessary  for  that 
purpose. 

The  appellant  and  his  cotrustee  put  in  a  joint  answer  to 
the  bill;  and  after  stating  that  the  appellant  had  been  the 
acting  trustee,  and  that  Mr.  Cartwright  did  not  interfere  in 
the  trust  further  than  by  giving  his  consent  to  the  acts  of 
the  appellant,  the  appellant,  answering  for  himself,  admitted 
generally  the  matters  before  stated,  and  that  on  the  9th  of 
August,  1838,  as  in  the  bill  mentioned,  the  respondent  had 
an  interview  with  the  appellant  at  Sompting ;  and  the  appel- 
lant said  that  he  never,  previous  to  the  day  of  the  sale,  saw 
or  conversed  with  Mr.  Marshall,  the  steward,  upon  the  sub- 
ject of  the  sale,  or  the  particulars  thereof,  and  that 
until  some  *  time  after  the  institution  of  the  suit  he  *  771 
had  never  seen  the  court-books  or  rolls  of  the  manor 
of  Tarring,  or  the  minutes  thereof:  that  he  had  previous  to 
the  said  interview  received  from  Marshall  a  quit-rental  of  the 
manor,  in  which  the  names  of  the  tenants,  and  the  quit-rents 
payable  in  respect  of  all  the  copyhold  estates  within  the 
manor,  at  the  time  of  making  such  rental,  were  shown  ;  and 
that  he  had  made  out,  in  his  own  handwriting,  a  copy  of  the 
said  quit-rental,  and  likewise  an  abstract,  headed  and  indorsed 
as  being,  as  it  in  fact  was,  an  account  of  the  quantity  of  land 
within  and  held  of  the  manor  of  Tarring,  so  far  as  the  same 
could  be  made  out  from  the  steward's  rental,  being  a  rental 
which  had  also  been  furnished  to  him  by  Marshall;  from 
whom  he  had  also  received  an  account,  stating  the  gross 
annual  profits  for  a  series  of  twenty  years,  from  1810  to  1829, 
both  inclusive,  in  which  the  quit-rents  alone  were  separately 
set  forth,  the  receipts  for  fines,  heriots,  and  other  profits 
being  blended  together:  that  at  the  interview  aforesaid,  he, 
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the  appellant,  produced  to  the  respondent,  for  his  perusal,  the 
said  quit-rental,  abstract,  and  account,  so  respectively  re- 
ceived from  Marshall;  and  during  the  said  interview  he 
repeatedly  advised  the  respondent,  who  made  many  inquiries 
which  the  appellant  was  unable  to  answer,  to  apply  to  Mar- 
shall, who  could  and  would  give  him  every  information  about 
the  manor  and  the  customs  thereof,  and  in  whose  possession 
the  court-rolls  and  other  manorial  papers  were,  and  concern- 
ing which  the  appellant  had  no  personal  knowledge  exoept  in 
a  general  way,  that  all  fines  payable  to  the  lord  were  at  his 
will :  and  the  appellant  admitted  that  the  said  quit-rental 
and  absti*act  did  not  exhibit  the  particulars  of  which 
*  772  the  total  income  of  the  manor  was  composed,  *  or 
show  how  much  of  it  was  in  respect  of  heriots,  fines, 
or  quit-rents,  in  every  year  :  and  he  denied  that  the  said 
quit-rental  and  abstract,  so  shown  to  the  respondent,  supplied 
him  with  the  particulars  required  by  his  letter  of  the  29th  of 
July,  1888,  inasmuch  as  the  same  did  not  contain,  or  profess 
to  contain,  a  complete  account  of  the  quantities  of  land  held 
by  each  tenant :  and  the  ajq)ellant  denied,  to  the  best  of  his 
recollection  and  belief,  that  the  respondent  informed  him 
that  he  (the  respondent)  conceived  it  unnecessary  to  call  on 
Marshall  for  any  information  relating  to  the  manor ;  but  ap- 
pellant admitted  that  he  stated  to  the  respondent,  at  the  said 
interview,  that  Marshall  would  attend  at  the  auction :  and  he 
further  admitted  that  the  abstract  and  quit-rental,  and  state- 
ment of  income,  produced  to  the  respondent  as  aforesaid,  did 
not,  nor  did  any  or  either  of  them,  contain  any  information 
concerning  the  fines  of  the  said  manor,  except  as  in  the  biU, 
and  in  this  answer,  mentioned  ;  and  that  such  fines  were  not 
in  any  manner  particularized  as  being  fixed  or  arbitrary  fines ; 
and  that  nothing  passed  at  the  aforesaid  interview  between 
the  respondent  and  appellant  which  would  raise  ground  for 
suspicion  in  the  mind  of  the  respondent  that  such  fines  as 
were  payable  to  the  lord  of  the  manor,  on  the  admissions  of 
the  tenants,  were  not  in  all  cases  arbitrary,  as  stated  in  the 
advertisement  and  printed  particulars,  unless  it  be  that  the 
gross  amount  of  income,  on  an  average  of  twenty-four  years, 
as  shown  by  the  said  statement,  after  deducting  the  annual 
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amount  of  the  quit-rents^  might  appear  too  small  on  the  sup- 
position that  fines  were  payable  by  the  custom  of  the  manor 
upon  every  change  of  tenant ;  and  the  respondent  did  not  ask 
the  appellant  any  question  on  that  head. 

*  The  appellant  further  answering^  said  that  he  and  *  773 
the  respondent,  and  Mr.  Marshall  also,  attended  the 
sale ;  and  the  appellant,  having  understood  that  the  respon- 
dent had  not  called  on  Marshidl  for  any  information,  he,  prior 
to  the  sale,  introduced  the  respondent  to  Marshall,  and  re- 
quested the  latter  to  give  the  respondent  any  information  he 
might  require  concerning  the  manor;  and  thereupon  they 
both  retired  to  a  comer  of  the  auction-room,  and  conversed 
together  for  a  considerable  time ;  and  at,  and  previously  to 
the  sale,  the  respondent  and  divers  other  persons  put  several 
questions  to  Marshall ;  but  what  those  questions  particularly 
referred  to,  or  what  the  answers  were,  the  appellant  could 
not  set  forth :  and  the  appellant  further  said,  he  was  advised 
the  tenants  by  copy  of  court-roll  of  the  manor  of  Tarring, 
hold  their  lands  and  hereditaments  to  them  and  their  heirs  in 
ancient  fee,  and  not  at  the  will  of  the  lord,  but  only  accord- 
ing to  the  custom  of  the  manor ;  and  that  by  the  custom  of 
the  said  manor,  when  any  tenant  died,  his  next  heir,  accord- 
ing to  the  custom,  ought  to  be  admitted  to  all  the  lands, 
tenements,  and  hereditaments  whatsoever  of  which  the  tenant 
died  seised,  paying  to  the  lord  only  a  relief  according  to  the 
ancient  rent ;  tiiat  is,  so  much  as  it  pays  by  the  year,  and  that 
no  fine  is  payable  by  such  heir  on  admittance  ;  and  that  by 
the  same  custom  the  relict  of  any  tenant  who  shall  die  seised 
of  any  estate  of  inheritance  ought  to  be  admitted  to  her 
widow's  bench  freely  without  any  fine  to  be  paid :  and  the 
appellant  said  he  had  been  informed  and  believed  that  Mr. 
Duke,  a  solicitor  residing  at  Worthing,  was,  at  the  time  of 
the  sale,  well  acquainted  with  the  manor  of  Tarring,  and 
knew  that  the  customary  heirs  and  widows  of  the  ten- 
ants paid  nothing,  or  only  some  *  nominal  sum,  on  *774 
admission,  according  to  the  custom  of  the  manor ;  and 
that  Duke  was  present  at  the  sale,  and  bade  the  sum  of 
2940Z.,  or  thereabouts,  for  lot  one;  and  Duke  had,  since 
the  said  sale,  told  the  appellant  that  he  should  be  ready  to 
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take  the  purchase  of  the  manor  off  the  Tespondent's  hands,  at 
the  said  sum  of  2980^  ;  and  that  after  the  sale  Dake,  or  some 
other  BolicitOT  residing  in  or  near  Worthing,  gave  the  respon- 
dent some  information  to  the  effect  aforesaid  concemit^  the 
said  customs :  and  the  appellant  admitted  that  the  fines  pay- 
able to  the  lord  of  the  sud  manor,  upon  a  change  of  tenancy 
of  hereditaments  held  thereof,  were  arbitrary ;  and  that  in 
fact  such  fines  were  payable  at  all  only  in  the  case  of  the  new 
tenant  taking  by  purchase :  and  that  in  every  case  in  which 
the  new  tenant  claimed  as  widow,  or  by  descent  as  customary 
heir,  no  arbitrary  fine  was  payable,  but  that  in  the  first  case 
nothing  was  of  right  payable  ;  and  in  the  latter  case  the  re- 
lief, and  not  a  fine,  was  fixed  at  the  amount  of  one  year's 
quit-rent ;  and  such  quit-rent  was  of  very  small  amount,  and 
almost  nominal  in  comparison  with  the  amount  of  two  years* 
improved  value  of  the  land:  and  the  appellant  and  his  co- 
trustee submitted  that  the  advertisements  and  printed  par- 
ticulars of  sale  did  not,  under  the  circiunstances,  contain, 
with  respect  to  the  said  manor,  and  the  fines  payable  therein, 
nny  misstatement ;  and  that  such  alleged  misstatement  did 
not  mateiially,  or  in  any  degree,  affect  the  value  of  the 
manor ;  and  the  respondent  did  not,  under  the  ninth  condi- 
tion of  sale,  become,  and  was  not  entitled  to  be  allowed,  by 
way  of  compensation  for  or  in  respect  of  such  alleged  mis- 
statement, a  proportionable  or  any  part  of  his  said  purchase- 
money  ;  and  they  denied  that  either  of  them  ever 
*775  received  irom  Marshall,  or  *ever  saw,  annual  accounts 
of  the  produce  of  the  manor  in  the  form  in  the  bill 
mentioned,  except  that  the  appellant  saw  accounts  of  such 
produce  of  three  years  only,  in  letters  from  Marshall ;  and 
they  denied  that  they,  or  either  of  them,  knew,  or  were  or 
was  aware  that  there  were  any  fines  at  all  payable  in  the 
cases  in  the  bill  mentioned  in  that  behalf,  or  that  snch  alleged 
fines  were  fixed  and  not  arbitrary ;  or  that  the  fines  payable 
within  the  said  manor  were  not  in  all  cases  arbitrary.  They 
admitted  they  offered  to  abate  801.  of  the  purchase-money,  or 
refer  the  dispate  t«  arbitration. 

The  bill  having  been  afterwards  amended,  the  appellant  and 
his  cotrustee,  in  Iheir  answer  tiiereto,  further  said  that  they 
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had  no  personal  knowledge  of  the  customs  of  the  manor  of 
TaiTing ;  and  that  they  were  unable  to  make  any  answer  on 
that  subject,  except  from  the  information  they  had  received 
from  Mr.  Marshall,  and  from  the  court-books  of  the  manor 
and  the  papers  connected  therewith,  which  had  come  to  their 
possession:  that  such  court-books  commenced  in  the  year 
1638,  but  that  amongst  the  papers  connected  therewith  were 
two,  each  purporting  to  contain  a  schedule  of  the  customs  of 
the  manor  as  renewed  on  the  7th  of  October,  19  Eliz. ;  and 
that  thereby  it  appeared  that  the  following,  amongst  others, 
were  presented  as  the  customs  of  the  said  manor,  viz. :  — 

**  7.  And  that  the  tenants  by  copy  of  court-roll  hold  their 
lands  and  hereditaments  to  them  and  their  heirs  in  ancient 
fee,  and  not  at  the  will  of  the  lord ;  but  then  only  according 
to  the  custom  of  the  manor ;  and  that  their  copies  are  or  ought 
to  be  so  made. 

*'^  8.  And  if  any  tenant  aforesaid  shall  die,  his  next  heir  shall 
come  to  the  next  court  to  be  holden  for  the  said  manor, 
and  there  ought  to  be  admitted  to  all  the  *  lands,  tene-  *  776 
ments,  and  hereditaments  whatsoever,  of  which  such 
tenant  died  seised,  paying  the  lord  only  a  relief,  according  to 
the  ancient  rent ;  that  is  to  say,  so  much  as  it  pays  by  the  year, 
and  for  duty  nothing. 

*^  10.  And  if  any  such  tenant  shall  die,  the  heir  being  under 
age,  then  the  mother  of  such  heir,  or  the  father,  if  the  inheri- 
tance descended  from  the  mother,  shall  have  the  guardianship 
as  well  of  the  body  as  of  the  lands  and  tenements  of  such 
heir,  until  he  shall  attain  to  the  age  of  fifteen  years,  freely, 
without  paying  any  fine  for  the  same ;  and  after  that  the 
heir  shall  come  to  such  age,  that  then  he  ought  to  be  ad- 
mitted to  his  lands  and  tenements,  to  his  own  proper  use  and 
behoof. 

^^  12.  And  lastly,  that  the  relict  of  any  tenant  who  shall  die 
seised  of  any  such  estate  of  inheritance,  shall  be  admitted  to 
her  widow's  bench  freely,  without  any  fine  to  be  paid  therefor, 
and  who  ought  to  hold  the  same  so  long  as  she  shall  live  chaste 
and  unmarried,  and  that  the  heir,  during  such  time,  shall  claim 
nothing  out  of  the  premises."  —  And  they  said  they  never  had 
in  their  possession  or  power  the  court-books  of  the  manor  for 
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the  year  in  which  the  said  customs  appear  to  have  been  pre- 
sented, and  knew  not  what  had  become  of  them,  or  of  any  of 
the  conrt-books  or  conrt-rolls,  prior  to  the  year  1688 ;  and  that, 
except  as  herein  after  mentioned,  the  entries  of  the  books  of 
the  manor  come  to  their  hands,  especially  the  more  ancient  of 
them,  in  substance  confirmed  the  statement  contained  in  the 
said  papers  respectively.  And  they  admitted  that  from  the 
entries  of  surrenders  and  admissions  contained  in  the  couiir 
books  come  to  their  hands,  it  did  appear  that  the  copyhold 
lands  held  of  the  manor  were  held  by  copy  of  court-roll  at 

the  will  of  the  lord,  according  to  the  custom  of  the 
*777    manor.      *And  they  submitted  that  the  fixed  sum 

in  the  amended  bill  mentioned,  which,  according  to 
the  custom  of  the  manor,  is  paid  to  the  lord  by  the  custom- 
ary heir,  on  admittance  to  a  copyhold  tenement  of  which 
his  ancestor  died  seised,  is  not  in  fact  a  fine,  but  merely  a 
relief,  as  stated  in  the  said  custom.  And  they  admitted  that 
in  the  accounts  of  Marshall,  the  steward,  the  fixed  money 
payment  by  the  customary  heir,  on  admittance,  was  errone- 
ously, by  carelessness  or  mistake,  entered  by  the  name  of  a 
fine,  and  not  under  the  denomination  of  a  relief,  as  the  same 
ought  to  have  been ;  and  that  since  the  year  1780,  the  pay- 
ments made  by  the  customary  heir  on  admittance  were  also 
erroneously,  by  mistake  or  carelessness,  denominated  fines, 
and  not  reliefs,  as  they  ought  to  have  been :  and  they  believed 
that  in  the  more  ancient  of  such  court-books,  in  which  the 
term  ^*  relief "  is  applied  to  the  pajrments  made  by  the  cus- 
tomary heirs,  on  admittance,  it  does  not  appear  that  such  term 
is  used  as  synonymous  with,  or  equivalent  to,  the  term  fine  : 
and  the  appellant  said  that  before  the  issuing  of  the  particu- 
lars of  sale,  he  had  been  informed  by  Marshall  that  the  fines 
were,  in  general,  at  the  lord's  will ;  and  not  anticipating  any 
litigious  proceedings  on  the  part  of  a  purchaser,  he  did  not 
look  into  the  accounts  of  the  manor  with  a  view  to  ascertain 
whether  the  payments  made  by  the  heir  claiming  to  be  ad- 
mitted on  descent,  or  by  the  relict  for  her  widow's  bench, 
were  fixed  or  arbitrary,  or  were  therein  denominated  fines  or 
Teliefs  ;  but  when  this  suit  was  first  instituted  he  applied  to 
Marshall,  and  received  from  him  copies  of  the  said  customs 
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of  the  manor,  by  the  eighth  of  which  it  appeared  that  the 
heir  should  be  admitted  paying  only  a  relief;  and  by  the 
twelfth,  the  relict  of  a  tenant  to  her  widow's  bench 
freely,  without  any  fine ;  *  so  that  by  those  customs  *  778 
there  were  no  stinted  fines  in  any  case,  and  conse- 
quently all  fines  were  aibitrary,  notwithstanding  the  stew- 
ards had  fidlen  into  an  error  in  speaking  of  fines  in  those 
two  cases. 

The  answers  having  been  replied  to,  both  parties  examined 
witnesses,  and  adduced  documentary  evidence.  The  cause 
came  on  to  be  heard  before  the  Lord  Chief  Baron  on  the  29th 
of  January,  1840,  when  his  Lordship  decreed  that  the  respon- 
dent was  entitled  to  a  specific  performance  of  the  contract  con- 
tained in  the  memorandum  of  the  10th  of  August,  1888,  with 
an  abatement  from  the  residue  of  the  purchase-money  by  way 
of  compensation  in  respect  of  the  representation  contained  in 
the  particular  of  sale,  that  the  fines  were  arbitrary,  being 
erroneous  t  and  it  was  referred  to  the  Master  to  inquire  what 
sum  ought  to  be  allowed  to  the  respondent  in  respect  of  abate- 
ment by  way  of  compensation.    (See  4  T.  ft  C.  25.) 

Under  that  reference  the  respondent  carried  in  a  state  of 
facts  and  charges  before  the  Master,  and  claimed  to  be  allowed 
the  sum  of  9982.  6s.  Sd.  out  of  his  purchase-money,  on  the 
ground  that  the  manor  was  worth  so  much  less,  because  the 
payments  made  on  the  admissions  of  heirs  and  widows  were 
not  fines  arbitrary. 

The  appellant  then  brought  his  appeal  against  the  whole 
decree. 

Mr,  Pemhert4m  and  Jtfr.  BeiheU^  for  the  appellant.  —  In  this 
case  no  decree  for  specific  performance  ought  to  have  been 
made.  The  trustee  was  ready  to  discharge  the  purchaser 
from  the  contract.  If,  in  pursuance  of  the  decree,  the  trustee 
should  convey  the  property  subject  to  the  abatement  of  993Z., 
the  cestui  que  trust^s  interest  would  be  disposed  of  with- 
out any  *  nemedy  left  to  him  against  the  trustee,  who,  *  779 
being  obliged  to  obey  the  decree,  is  therefore  protected. 
Besides,  there  is  not  in  this  decree  any  principle  declared 
according  to  which  the  compensation  can  be  ascertained. 
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A  purchaser  seeking  performance  of  a  contract  of  sale  is 
allowed  compensation  only  on  the  ground  that  there  was 
a  specific  misrepresentation  of  the  property.  Barraud  v. 
Archer,  (a)  But  in  this  case  there  was  no  misrepresenta- 
tion ^  there  was  no  misdescription  in  the  advertisement  or 
particulars  of  sale,  and  no  misstatement  was  in  any  manner 
made  to  the  respondent  as  to  the  fines  in  the  manor  being 
arbitrary.  Such  fines  as  are  payable  are  arbitrary,  and  no 
statement  was  professed  to  be  made  as  to  the  cases  in  which 
fines  are  not  payable.  The  description  contained  in  the  ad- 
vertisement and  title  to  the  particulars  of  sale  was  a  mere 
general  statement  of  the  nature  of  the  property  intended  for 
sale,  and  calculated  to  put  parties  demrous  to  purchase  on 
further  inquiry.  Trower  v.  Newcomb^  (6)  FenUm  v.  Browne,  (<?) 
The  respondent  was  actually  referred  for  information  to  the 
steward  of  the  manor,  and  to  the  books  and  documents  in  his 
possession,  an  examination  of  which  was  offered  to  him.  He 
was  distinctly  informed  that  no  information  which  could  be 
relied  on  could  be  afforded  by  the  appellant  or  his  partner. 
If  he  did  not  think  proper  to  make  use  of  such  means  of 
information  as  were  offered  to  him,  he  had  no  right  to  com- 
plain of  misdescription. 

But  the  respondent  was  not  really  injured  or  deceived  by 
the  misdescription,  if  such  existed.  The  statement  of  the 
average  annual  income  was  considerably  below  the 
*  780  truth.  The  error  in  that  statement  to  the  *  prejudice 
of  the  vendors  greatly  exceeded  in  amount  the  error  in 
the  description,  if  there  was  any,  to  the  prejudice  of  the  pur- 
chaser. All  the  documents  which  he  desired  to  see  were 
produced  to  him,  and  were  accurate.  The  sums  appearing 
by  the  accounts  to  have  been  paid  to  the  lord  on  admissions 
showed  that  they  could  not  all  be  calculated  on  the  actual 
value  of  the  lands  in  modem  times. 

The  statement  that  fines  in  a  manor  are  arbitrary,  without 
any  statement  as  to  the  cases  in  which  fines  are  payable,  is 
too  vague  to  admit  of  the  possibility  of  ascertaining  a  com- 

(a)  2  Sim.  433.  (6)  8  Meriv.  704. 

(c)  14  Ves.  144. 
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pensation ;  and  the  appellant  would  have  gladly  released  the 
respondent  from  his  bargain,  if  he  was  dissatisfied  with  it  in 
the  actual  circumstances  of  the  property.  Another  person 
actually  offered  to  take  the  purchase  from  him  at  the  price 
which  he  had  agreed  to  give,  and  the  respondent  refused  the 
offer. 

77ie  Solicitor' General  and  Mr.  Simpkinson^  for  the  req)on- 
dent.  —  The  decree  declares  that  an  abatement  shall  be  made 
to  the  purchaser  in  consequence  of  the  mistake  in  the  de- 
scription of  the  property,  and  directs  the  amount  to  be  settled 
by  the  Master.  It  is  fully  established  by  the  evidence  in  the 
cause,  that  there  was^  a  material  variance,  affecting  the  value 
of  the  manor,  between  the  description  given  of  it  in  the  par- 
ticulars of  sale,  and  the  true  and  actual  description.  It  is 
impossible  to  come  to  any  other  conclusion  on  the  pailiculars 
of  sale,  than  that  they  contained  a  warranty  that  the  fines 
were  arbitrary.  The  vendors  as  well  as  the  purchaser  made 
the  contract  on  the  faith  of  the  truth  of  the  description  in 
the  particulars  of  sale.  What  prevents  a  Court  of  Equity 
from  ordering  an  abatement  of  the  purchase-money, 
*  corresponding  with  the  difference  between  the  two  *  781 
descriptions  of  the  property  ?  The  contract  of  sale 
provides  the  remedy  for  the  mistake.  By  the  ninth  condition 
of  sale,  which  is  incorporated  with  the  contract,  the  purchaser 
is  entitled  to  demand  a  compensation  for  the  error  of  descrip- 
tion, by  way  of  abatement  out  of  his  purchase-money.  The 
Master  will  find  no  difficulty  in  estimating  the  amount  of  the 
abatement. 

It  is  trifling  to  contend  that  there  was  no  misrepresentation 
of  t^is  property  by  the  vendors.  The  statement  contained 
both  in  the  advertisements  and  in  the  particulars  and  con- 
ditions of  sale,  that  the  fines  in  the  manor  are  arbitrary, 
involves  a  representation  that  fines  are  payable  in  all  cases  in 
which  they  are  ordinarily  payable.  It  turns  out  that  in  this 
manor,  the  customary  heirs  of  copyhold  tenants  dying  seised 
of  estates  of  inheritance,  only  make  fixed  money  payments 
of  trifling  amount,  on  admittance,  instead  of  two  years'  value. 
But  these  small  fixed  payments  are  entered  in  the  steward's 
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accounts,  in  the  ancient  and  modem  books,  by  the  iiame  of 
^^  Finis ;  "  and  where  the  word  relief  is  used  in  the  sense  of 
fine,  the  terms  are  synonymous.  Relief  is  a  payment  properly 
applicable  to  freeholds  and  not  to  copyholds,  but  it  is  used  in 
the  receipt  accounts  of  this  manor  in  the  sense  of  fine ;  and 
the  distinction  attempted  to  be  made  by  the  appellant  be* 
tween  a  fine  and  a  relief  has  no  existence  in  fact.  The  cus- 
tomary heirs  of  deceased  copyholders  do  pay  fines :  but  they 
are  not  arbitrary  fines,  as  the  particulars  and  conditions  of 
sale  represented  them  to  be. 

Suppose  it  had  turned  out  that  the  land-tax  was  not  re- 
deemed, or  that  rectorial  tithes  are  still  payable, 
*  782  *  contrary  to  the  representation  in  the  particulars  and 
description  of  lot  one,  would  not  the  purchaser  be 
entitled  to  compensation  upon  each  head  ?  Why  should  he 
not  have  compensation  in  respect  of  fines  which  are  found  in 
two  instances,  affecting  the  value  of  the  pi'operty,  not  to  be 
arbitrary,  as  they  were  represented  to  be  ?  The  argument 
for  the  appellant  was,  that  as  the  average  yearly  income  of 
the  property  for  the  last  eight  years  exceeded  1502.,  the 
amount  represented  in  the  particulars,  that  was  the  proper 
measure  of  value,  the  substantial  thing  to  be  looked  to  by  a 
purchaser,  and  it  did  not  signify  whether  it  arose  from  fines 
arbitrary  or  fixed  payments.  That  is  not  an  argument  to  be 
addressed  to  a  Court  of  Equity,  to  get  rid  of  a  misrepresen- 
tation of  the  thing  sold  ;  the  aggregate  income  of  the  prop- 
erty would  not  give  any  notion  of  the  value  of  the  manor ; 
which,  however,  could  be  calculated  to  an  accuracy  if  the 
fines  were  arbitrary,  or  if  they  were  fixed,  the  number  of 
copyhold  tenante  being  given. 

Another  argument  for  the  appellant,  that  vendors,  who  are 
trustees,  ought  not  to  be  decreed  to  commit  a  breach  of  trust, 
or  to  sell  at  an  undervalue,  as  the  ce$tui  que  trttst  could  have 
no  remedy  against  them,  being  obliged  to  obey  the  decree,  is 
equally  untenable.  Why  shoidd  it  be  assumed  that  tiie  cestui 
que  trust  will  be  prejudiced  by  the  performance  of  the  con- 
tract, with  compensation  to  be  settled  by  the  Master  ?  There 
is  no  proof  whatever  that  the  purchase-money  in  this  case, 
with  a  proper  deduction  of  the  sum  to  be  estimated  by  the 
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Master  for  compensation,  is  an  undervalue.  Duke  says,  in 
his  evidence,  he  was  willing  to  take  the  purchase  for  2940Z. ; 
but  he  never  made  the  offer  to  the  respondent ;  he  said, 
in  a  conversation  with  the  appellant,  he  would  take  *  the  *  788 
bargain  off  the  respondent's  hands.  Although  the  re> 
spondent  claimed  an  abatement  of  900Z.,  the  appellant  offers 
ing  only  80{.,  it  does  not  follow  that  the  Master,  to  whom  the 
decree  leaves  it  to  estimate  the  abatement,  will  take  the  one 
sum  or  the  other,  as  the  proper  amount  of  abatement. 

Mr.  Pemberton  replied. 

April  22. 

Lord  Brougham.  —  This  case  was  so  lately  before  your 
Lordships,  that  it  is  unnecessary  for  me  to  remind  you  of  its 
details  in  moving  for  your  judgment  upon  it. 

I  put  out  of  view  the  distinction  taken  between  reliefs  and 
fines,  as  if  the  payments  on  the  admission  of  the  heir  and 
widow  were  reliefs,  and  not  fines.  It  is  true  they  are  gene- 
rally called  in  this  manor  reliefs.  But  relief,  though  for  the 
most  part  incident  to  fi'eehold  tenure,  must,  when  it  occurs 
in  copyhold,  be  taken  to  be  for  that  very  reason  iu  the  nature 
of  a  fine.  Indeed,  it  is  here  called  relief  (that  is,  ^^reZ," 
meaning  relievium  ^^  nomine  finis ") ;  and  it  is  certain  that 
relief  may  be  due  from  copyhold  tenants  by  custom  on  de- 
scent, and  also  on  alienation,  (a)  We  may,  therefore,  take 
it  that  in  this  manor  there  are  fines  certain,  as  well  as  arbi- 
trary fines. 

The  agreement  and  contract  are  contained  in  the  memo- 
randum on  the  back  of  the  paper,  and  the  paper  is  intitled, 
*^  Particulars  and  Conditions  of  Sale."  By  that  agreement 
the  parties  bind  themselves  to  fulfil  the  said  conditions  of 
sale ;  that  is  to  say,  the  within  conditions,  to  which 
reference  had  been  immediately  *  before  made  in  these  *  784 
words:  ^^Lot  one,  mentioned  and  comprised  in  the 
within  particulars  and  conditions  of  sale."  The  ninth  con- 
dition provides  that, ''  if,  through  any  mistake,  the  said  lots, 

(a)  Comyn's  Digert,  Copyhold  K.  11. 
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or  either  of  them,  shall  be  improperly  described,  or  any  error 
or  misstatement  be  made  in  this  particular,"  &c.  (a)  It  is 
not  very  clear  that  "in  this  particular"  may  not  mean  "in 
this  respect ;  "  that  is,  in  respect  of  misdescription ;  the 
paper  being  called  "Particulars,"  and  "particular"  being  a 
word  afterwards  used  with  reference  to  the  tenements  within 
the  manor.  But  I  incline  to  think  that  we  may  take  the 
word  as  applying  to  the  particulars  which  follow.  The  ques- 
tion then  is,  does  the  condition,  and  consequently  does  the 
contract,  apply  to  such  a  variance  between  the  paper  and  the 
fact  as  consists  in  the  title-page  describing  the  fines  to  be 
arbitrary,  when  two  kinds  of  fines  are  certain,  namely,  on 
death  of  the  tenant,  and  admittance  of  the  widow  to  her 
free-bench  ?  and  I  incline  to  the  opinion  that  the  compensa- 
tion provided  by  the  ninth  condition  applies  to  any  misstate- 
ment in  the  part  of  the  paper  which  follows ;  that  is  to  say, 
in  the  statement  of  the  profits  of  the  manor.  The  mode  of 
stating  the  compensation  seems  strongly  to  indicate  this,  for 
it  contemplates  a  pro-rata  deduction  from  the  price,  giving 
the  abatement  in  proportion  to  the  purchase-money ;  which 
appears  to  assume  that  the  error  is  to  afiPect  the  sums  stated 
as  yearly  value,  and  that,  whatever  proportion  the  defalcation 
bears  to  that  yearly  value,  in  the  same  proportion  the  pur- 
chase-money shall  abate. 

But  it  is  really  not  necessary  to  decide  this  in  order  to 
*  785  dispose  of  the  present  question ;  for  even  if  we  *  assume 
that  such  an  error,  as  the  difference  between  fines  arbi- 
trary and  certain,  was  entitled  to  be  compensated,  it  seems 
quite  clear  that  the  value  of  the  manor  was  the  matter  in 
question,  and  that,  although  the  words  "  arising  from  arbi- 
trary fines"  had  been  inserted  in  the  description  of  lot 
one,  as  well  as  in  the  title-page,  there  would  have  been  no 
such  misdescription  as  would  entitle  the  plaintiff  to  compen- 
sation, provided  the  yearly  value  has  not  been  overstated. 
The  manner  in  which  the  value  arises  does  not  appear  to  be 
the  object  of  the  condition,  but  the  value  itself.  The  profits 
are  stated  at  1502.  a  year,  on  an  average  of  the  last  eight 

(a)  Supra,  p.  768. 
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years,  and  tbey  have  amounted  to  very  considerably  more. 
It  cannot  be  maintained  that  this  was  meant  to  be  the  subject 
of  compensation.  The  condition  iff,  that  such  compensation, 
as  far  as  the  purchaser  is  concerned,  shall  be  made  for  any 
shorteomiDg,  any  falling  away  from  the  description  of  the 
value.  It  does  not  appear  that  the  statement  of  the  fines 
being  arbitrary  of  itself  would  necessarily  work  any  decep- 
tion, for  it  was  not  calculated  to  give  information  on  which, 
taken  per  8e,  the  purchaser  could  place  much  reliance,  or 
form  his  resolution  without  further  inquiry.  Till  he  knew 
what  the  fines  were,  he  could  tell  nothing ;  but  if  it  be  said 
that  the  particulars  told  him  all  the  fines  were  arbitrary  and 
left  him  only  to  ascertain  what  fines  there  were,  upon  learning 
which  he  could  tell  the  value,  then  it  must  be  observed  that 
being  told  the  fines  were  arbitrary,  would,  of  itself,  give  him 
no  precise  information  upon  their  relative  value  as  compared 
with  fines  certain,  even  if  he  knew  on  what  event  the  fines 
were  paid ;  for  it  must  not  be  supposed  that  arbitrary  fines 
always  of  necessity  exceed  fines  certain  in  amount.  The 
decisions  of  the  Courts  have  fixed  a  maximum  on  the 
assessment  of  *  arbitrary  fines,  and  a  fine  certain  it  *  786 
is  clear  may  be  equal  in  amount,  for  it  has  been  decided 
that  a  custom  to  have  a  year's  value  for  a  fine  is  good,  Titus 
V.  Perkins  ;  (a)  approved  in  Chant  v.  Astle  ;  (6)  or  it  might 
be  two  years. 

But  I  refer  to  this  rather  with  a  view  to  what  I  take  to  be 
a  defect  in  the  decree,  than  with  regard  to  the  respondent's 
argument.  No  declaration  is  made,  nor  is  any  direction  given 
to  the  Master,  in  what  manner  the  abatement  is  to  be  ascer- 
tained, and  the  compensation  awarded.  Nor  is  the  Master 
directed  to  inquire  into  the  fines  payable  by  the  custom ;  nor 
do  I  very  well  see  how  the  Master  could  by  any  kind  of 
inquiry  satisfy  himself  as  to  the  amount  of  compensation  j 
that  is  to  be  measured  merely  by  the  dijBEerence  between 
arbitrary  and  fixed  fines.  If  it  be  said  that  he  is  to  go  by  the 
words  of  the  decree  literally,  and  to  estimate  all  the  fines  as 
arbitrary,  allowing  for  the  difference  between  that  and  fines 

(a)  8  Lev.  255.  Q>)  2  Dong.  722. 
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certain,  it  seems  impossible  without  more  help  than  is  given 
him,  that  he  can  tell  how  this  inquiry  shall  be  conducted; 
and,  besides,  this  would  suppose  that  an  arbitrary  fine  can  be 
payable  on  the  admittance  of  a  widow  to  her  free-bench ;  of 
which  I  take  it  no  instance  can  anywhere  be  found.  There 
is,  indeed,  very  great  obscurity  on  the  whole  subject  of  admit- 
tance to  free4>ench,  and  on  the  fines  due  in  respect  of  it. 
The  sounder  opinion  seems  to  be,  that  it  is  only  in  certain 
kinds  of  free-bench,  namely,  where  a  widow  has  a  part  and 
not  the  whole,  that  there  is  admittance ;  the  husband's  seisin 
continuing  where  she  has  the  whole.  However,  I  am  nearly 
certain  that  no  example  can  be  found  in  any  manor  of  an 
arbitrary  fine  on  such  admittance. 

*  787       *  The  last  and  the  greatest  difficulty  which  appears 

to  press  upon  us  in  endeavouring  to  support  this  de- 
cree, is  presented  by  the  conduct  of  the  trustees ;  and  this 
objection  appears  of  itself  to  be  quite  decisive.  They  have 
certainly  been  grossly  negligent  inp  their  proceedings,  and 
have  put* up  the  trust  estate  for  sale,  with  descriptions 
directly  tending  to  prevent  its  true  value  from  being  ob- 
tained at  the  sale.  The  case  made  is  that  the  defendants, 
being  trustees,  either  knew  the  value  of  the  manor,  on  an 
average  of  eight  years,  to  be  very  considerably  more  than 
150Z.  a  year,  namely,  above  200Z.  a  year,  and  advertised  it  as 
worth  only  150Z.  on  that  average ;  or  that  they  did  not  take 
the  pains  to  inquire  what  the  value  was,  and  described  it  as 
of  this  undervalue.  However,  there  seems  no  such  doubt ; 
for  the  case  is  that  Mr.  Marshall  had  put  them  in  possession 
of  details  which  showed  it  to  be  worth  considerably  more 
than  they  represented ;  and  then  the  decree  supposes  them 
to  have  misdesciibed  —  from  another  and  a  greater  act  of 
negligence  —  the  nature  of  the  fines,  and  to  have  bound  their 
ceitui  que  trusi*s  estate  to  make  compensation  by  abatement 
of  the  purchase-money,  for  the  consequences  of  this  their 
gross  negligence.  It  seems  quite  impossible  to  decree  that 
the  purchaser  should  have  an  abatement  as  against  the  estate 
on  account  of  this  conduct  on  the  part  of  the  trustees, 
amounting  really  to  a  breach  of  trust. 
We  have  to  considea;  what  the  present  proceeding  is. 
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There  is  no  qnestion  of  damages  for  non-performance  of  the 
contract,  nor  of  damages  for  misrepresentation,  leading  to  a 
purchase,  nor  of  rescinding  the  contract.  The  purchaser 
may  have  his  action  at  law,  and  the  vendors  may  fail  in  their 
attempt  in  a  Court  of  Equity  to  rescind  the  contract. 
With  that  we  have  no  concern  *  whatever  in  this  case ;  *  788 
and  supposing  the  purchaser  to  prevail  in  all  these  pro- 
ceedings, it  would  not  in  the  least  better  his  condition  in  this 
proceeding,  which  is  governed  by  wholly  different  rules.  It 
is  a  bill  to  compel  the  vendor  to  perform  his  contract ;  and  in 
the  present  case  the  contract  which  we  are  called  upon  to 
enforce  is  one  which  the  vendors,  as  trustees,  had  no  right 
whatever  to  make,  and  which,  if  performed,  would  cast  upon 
their  cestui  que  trust  the  consequences  of  their  own  negligence. 
This  a  Court  of  Equity  never  can  do. 

In  Mortlock  v.  Butter^  (a)  a  case  to  the  discussion  of  which 
the  greatest  attention  was  given  by  Lord  Eldok,  who  himself 
penned  the  decree,  all  the  former  cases  were  much  considered, 
and  among  others  that  of  Twining  v.  Morris^  (V)  at  the  Rolls, 
in  which  Lord  Kbnyon  refused  to  decree  the  performance  of 
a  contract  of  sale,  on  the  ground  that  the  purchaser  had 
asked  a  person  who  had  once  been  the  vendor's  solicitor  to 
bid  for  him  at  the  auction,  which  he  did.  No  blame  was 
imputed  either  to  the  purchaser  or  to  this  person  (a  Mr* 
Blake),  who  was  not  in  the  vendor's  employment  at  the  time. 
But  Lord  Kenton,  in  the  clear  and  luminous  judgment  which 
he  gave,  observed  that  the  bidder  being  known  to  have  once 
been  employed  by  the  vendor,  his  bidding  ^^  chiUed  the  sale ; " 
and  in  another  place  he  says,  it  tended  to  ^*  damp  the  sale.'* 
No  disapproval  of  the  course  so  taken  by  Lord  Kenton  ap- 
pears in  any  other  case  ;  on  the  contraty.  Lord  Eldon  seems 
to  have  gone  along  with  it,  passing  over  Emery  v.  Wase^  (e) 
at  the  Rolls,  which  was  affirmed  by  Lord  Eldon,  (d)  and  in 
which  the  objection  taken  was  that  the  circumstances 
warranted  *  a  judicial  suspicion  of  the  valuation  not  *  789 
having  been  properly  made;   and  also  passing  over 

(a)  10  Ves.  292.  Q>)  2  Bro.  C.  C.  826. 

(c)  5  Yes.  846.  (d)  8  Yes.  505. 
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• 

White  y.  Damon,  (a)  because,  although  affirmed  upon  appeal, 
it  was  not  affirmed  on  the  ground  upon  which  Lord  Lough- 
borough had  decided ;  viz.,  that  the  auctioneer  by  his  neglect 
had  got  a  bad  bargain  for  his  employer.  It  is  enough,  in 
illustration  of  the  principles  which  must  govern  the  present 
case,  to  mention  Mortlock  v.  Buller,  in  which  all  the  cases 
were  fully  examined.  The  main  ground  there  of  refusing  a 
specific  performance,  no  blame  whatever  being  imputed  to 
the  purchaser,  was  that  the  trustees  had  not  given  due  pro- 
tection to  the  estates  in  remainder,  which  it  was  their  duty 
to  defend,  and  had  suffered  an  undervalue  to  be  obtained  in 
consequence  of  an  imperfect  valuation,  to  whish  the  tenant 
for  life,  from  his  position,  was  likely  to  have  no  objection. 

If  the  Court  should  decree  a  specific  performance  in  the 
present  case  of  a  contract  by  which  the  trustees  had,  from 
one  great  neglect,  obtained  a  lower  price  than  the  property 
ought  to  have  fetched,  and  had  thrown  upon  the  estate  the 
payment  of  a  compensation  for  another  and  a  still  greater 
neglect  of  their  own,  a  stronger  thing  would  be  done  than 
that  which  the  Court  refused  to  do  in  Mortlock  v.  Buller^  and 
a  much  stronger  than  in  those  other  cases  to  which  I  have 
referred.  I  therefore  move  your  Lordships  that  this  decree 
be  reversed ;  but  as  it  is  understood  that  the  appellant  does 
not  object  to  complete  the  conveyance  without  the  compensa- 
tion, it  will  be  sufficient  to  make  such  an  order  as  may  give 
the  respondent  his  purchase  at  the  price  agreed  on. 

Lord  Cottenham.  —  I  am  also  of  opinion  that  this 
*790  *  decree  cannot  stand.  It  does  appear  to  me,  that 
upon  investigating  the  transaction  between  the  parties, 
there  are  several  grounds,  any  one  of  which  would  be  fatal 
to  the  decree.  The  bill  states  the  ninth  condition,  and  pro- 
ceeds entirely  upon  a  supposed  contract  to  be  found  in  that 
condition.  The  inaccuracy  in  the  description  of  the  property 
sold  being,  that  the  fines  of  the  manor  were  arbitrary,  in  the 
terms  in  which  that  is  expressed ;  and,  for  the  present  pur- 
pose, I  will  assume  that  that  is  the  meaning  of  the  particular, 

(a)  7  Ves.  85. 
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and  that  the  ninth  condition  applies  as  well  to  the  description 
to  be  found  in  the  title-page  of  the  particulars  as  to  the 
enumeration  and  description  of  lot  one ;  in  my  opinion  the 
result  will  be  precisely  the  same ;  and  therefore  it  is  not 
material  to  discuss  that  point,  which  was  raised  at  the  bar. 
The  result  therefore  is,  according  to  the  plaintiff's  statement, 
that  he  has  bought  a  manor  which  turns  out,  as  to  two  par- 
ticulars that  he  states^  to  have  been  inaccurately  described ; 
that  he  was  invited  to  bid  at  the  auction  upon  a  representa- 
tion that  all  the  fines  were  arbitrary ;  but  that  he  finds  (this 
is  the  statement  in  the  bill)  that  upon  the  admission  of  an 
heir  the  fine  is  not  arbitrary,  but  a  small  fixed  fine,  and  that 
upon  the  admission  of  a  widow  to  her  free-bench  the  fine  is 
not  arbitiary ;  and  those  two  points  he  makes  the  grounds 
upon  which  he  claims  compensation  upon  this  construction  of 
the  ninth  condition.  Now,  by  the  ninth  condition,  if  there  is 
any  omission  or  inaccuracy  (I  am  not  now  quoting  the  very 
words  of  it  in  the  particulars),  the  party  suffering  by  that 
misdescription,  whether  the  vendor  or  the  purchaser,  is  to 
have  compensation,  either  by  an  addition  to  or  diminution  of 
the  purchase-money  contracted  to  be  paid;  the  whole  bill 
proceeds  upon* a  supposed  contract  arising  from  the 
ninth  condition,  •  applicable  to  the  circumstances  of  *  791 
the  case  as  stated  upon  the  bilL  Now,  taking  that  to 
be  the  nature  of  the  case  made  by  the  bill,  it  would,  I  apprcr 
hend,  result  that  that  was  a  condition  which,  as  against  all 
parties,  it  is  clear  that  a  Court  of  Equity  could  not  carry  into 
effect,  because,  assuming  that  to  be  the  construction  of  the 
transaction  between  the  parties,  it  would  be  a  sale  by  trustees 
of  a  manor  which  they  misrepresented,  and  which,  by  the 
evidence,  it  is  shown  they  had  the  means  at  least  of  accu- 
rately representing  ;  they  entering  also,  as  a  part  of  that  con- 
tract, into  a  stipulation  that  compensation  shall  be  made  for 
the  consequences  of  that  misrepresentation.  Now,  if  the 
plaintiff  be  right,  the  trustees  have  so  conducted  themselves 
as  to  make  it  a  case  of  something  more  than  mere  error,  and 
at  the  bar  it  was  rather  attempted  to  carry  the  case  beyond 
mere  error,  and  the  evidence  bore  out  the  proposition  to  a 
certain  extent,  that  they  had  the  means  of  knowing ;  they 
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were  informed  by  the  steward  of  the  manor,  before  the  par- 
ticulars were  published  or  circulated,  that  the  fines  were  not 
arbitrary  ;  that  there  were  certain  exceptions,  particularly  in 
the  case  of  an  heir.  Now,  if  with  knowledge  the  trustees 
have  advertised  the  estate  to  be  sold  with  a  misrepresen- 
tation of  the  estate,  which  they  make  part  of  the  contract 
under  which  the  estate  is  sold,  they  have  certainly  dealt  with 
the  property  of  their  cestui  que  trust  in  a  manner  most  im- 
proper and  most  injurious  to  the  interests  of  those  whom  it 
was  their  duty  to  protect.  If  that  be  the  construction  of  the 
contract,  it  appears  to  me  that  the  plaintiff  has  stated  and 
proved  a  case  which  will  put  himself  out  of  Court,  and  de- 
prive him  of  any  right,  as  against  the  trustees,  to  claim  a 
specific  performance  of  the  contract. 

But  there  would  be  another  insuperable  difficulty 
*  792  *  in  carrying  this  contract  into  effect ;  which  would  be 
the  utter  impossibility  of  the  Master  executing  the 
duty  which  the  decree  has  directed  him  to  execute.  It  ap- 
pears that  there  is  a  misrepresentation  as  to  the  fines  being 
arbitrary,  but  that  the  purchaser,  the  plaintiff,  had  a  knowl- 
edge of  the  income  of  the  estate  for  the  last  thirty  years. 
Now,  if  the  fines  were  altogether  arbitrary  dufing  the  whole 
of  that  period,  and  he  knew  the  exact  amount  of  the  income 
of  the  estate,  if  the  value  of  the  property  remained  the  same, 
it  must  be  immaterial  to  him  whether  the  fines  were  arbi- 
trary or  not ;  because,  if  the  result  of  thirty  years'  experience 
shows  that  the  fines  have  produced  a  certain  income,  he  esti- 
mates the  money  he  is  to  give  according  to  the  income  so 
produced;  and  whether  that  income  is  produced  by  fines 
arbitrary  or  by  fixed  fines,  it  would  leave  him  in  the  same 
situation  as  to  the  value  of  the  property  he  was  purchasing, 
and  it  was  so  admitted  at  the  bar,  and  that  the  real  subject 
of  compensation  was  the  loss  which  he  might  sustain  from 
these  arbitrary  fines  not  being  afterwards  improved  by  the 
improvement  in  the  value  of  the  property.  Now,  by  what 
scale  or  rule  is  the  Master  to  ascertain  how  far  the  estate  is 
less  valuable  than  it  would  have  been  if  the  fines  had  been 
arbitrary,  arising  from  the  circumstance  of  the  possibility  or 
probability  of  the  estate  improving  in  value  ?  Possibly  the 
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estate  may  diminish  in  value,  and  then  the  difference  would 
be  in  another  direction.  But  it  is  an  inquiry  which  I  appre- 
hend it  is  utterly  impossible  for  the  Master  to  make ;  and  that 
also  has  been  in  more  cases  than  one  considered  as  a  fatal 
objection  to  a  decree  for  compensation,  where  you  cannot 
ascertain  what  the  compensation  should  be.  That  difficulty 
would  also  arise  if  the  bill  had  been  in  a  different 
form ;  if  it  *  had  been  for  a  specific  performance  of  the  *  798 
contract,  not  alleging  the  contract  as  existing  in  the 
ninth  condition,  but  taking  the  representation  in  the  adver- 
tisement and  in  the  title-page  of  the  particulars  as  inviting 
the  parties  to  bid  for  a  property  which,  upon  investigation,  it 
turns  out  they  could  not  have  in  the  form  and  terms  described. 
The  bill  would  not  then  be  a  bill  seeking  to  have  the  contract 
performed,  but  to  take  from  the  party  so  much  as  he  had, 
and  then  asking  the  Court  to  give  him  compensation  for  tibe 
portion  of  the  interest  contracted  to  be  sold  which  he  had 
not.  That  is  not  the  form  of  this  record ;  but  if  it  were  the 
form  of  this  record,  the  Court  would  then  have  to  ascer- 
tain, as  against  the  cestui  que  trusty  whether  some  abatement 
should  take  place  in  the  purchase-money,  and  what  arrange- 
ments should  be  made ;  and  in  endeavouring  to  ascertain 
what  that  abatement  should  be,  you  would  be  met  by  the 
same  difficulty  which  presents  itself  from  the  bill,  as  it 
stands,  treating  this  as  coming  within  the  ninth  condition. 

For  these  reasons,  I  am  of  opinion  that  those  very  whole- 
some rules  that  have  been  established  with  reference  to  con- 
tracts of  this  sort  would  be  overturned  in  both  the  particulars 
to  which  I  have  referred,  if  the  decree  of  the  Court  of  Ex- 
chequer should  stand,  giving  the  plaintiff  a  specific  perform- 
ance, with  a  declaration  that  he  was  entitled  to  an  abatement 
of  the  purchase-money  in  respect  of  the  supposed  difference 
in  the  value  of  the  property  purchased,  from  that  which  it 
would  have  borne  if  it  had  been  properly  represented  in  the 
particulars. 

It  is  not  necessary  to  say  more  upon  this,  because  I  un- 
derstand that  the  appellant  does  not  object  to  give  a  con- 
veyance upon  the  payment  of  the  purchase-money. 
*  The   solicitor  on   behalf  of  the   purchaser  having    *  794 
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informed  the  House  that  he  was  willing  to  take  it  upon 
those  terms,  it  is  unneceesary  to  consider  how  far,  if  it  had 
been  resisted,  that  decree  could  have  been  made  upon  the 
record  as  it  stands.  I  only  mention  that  to  guard  against  its 
being  supposed  that,  if  it  had  been  resisted,  this  House  would 
haye  thought  it  competent  to  make  a  decree  of  that  kind.  I 
merely  say  that  question  has  not  been  brought  into  discus- 
sion, and  therefore  it  is  not  part  of  the  decision  in  this  case. 
This  bill  having  been  filed  upon  a  ground  which,  in  the 
opinion  of  your  Lordships,  entirely  fails;  namely,  that  the 
respondent  was  entitled  to  a  specific  performance  of  the  con- 
tract contained  in  the  ninth  condition,  with  an  abatement 
for  the  supposed  difference  in  the  value  of  the  property,  — 
although  your  Lordships  make  a  decree  for  a  specific  perform- 
ance, at  the  option  of  the  party,  I  apprehend  that  your 
Lordships  will  be  of  opinion  that  the  appellant  ought  not  to 
be  placed  in  a  worse  situation  upon  that  ground  than  he 
would  have  been  in  if  the  bill  had  been  dismissed.  That  bill 
must  have  been  dismissed  with  costs  ;  and  I  apprehend,  there- 
fore, that  while  your  Lordships  now,  by  consent  of  the  de- 
fendants, make  a  decree  for  the  respondent,  for  a  specific 
performance,  you  will  make  the  respondent  ^ay  the  costs  of 
the  suit. 

Lord  Campbell.  —  I  am  likewise  of  opinion  that  this  de- 
cree ought  to  be  reversed.  I  do  not  accede  to  the  argument 
on  the  part  of  the  appellant,  that  there  was  no  misdescription 
or  misstatement  in  the  particulars  of  sale,  with  respect  to  lot 
one,  purchased  by  the  respondent.    I  am  clearly  of  opinion 

that  the  statement  in  the  title-page  of  the  particulars, 
*  796    that  the  *  fines  are  arbitrary,  is  part  of  the  contract 

between  these  parties,  in  the  same  manner  as  if  it  had 
been  repeated  in  the  description  of  lot  one.  The  property- 
was  bought  according  to  the  description  of  it  in  the  docu- 
ment, Avhich,  in  the  ninth  condition  of  sale,  is  called  ^^  this 
particular ; "  and  the  vendors  are  bound  by  any  statement 
respecting  the  property  contained  in  any  part  of  the  particu- 
lar. The  statement  in  the  title-page,  as  to  fines,  is  the  same 
as  if  it  had  been  ^'  the  fines  mentioned  in  the  first  lot  are 
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arbitraty  ; "  and  it  cannot  be  rejected  because  it  is  not  after- 
wards repeated.  So  I  apprehend  the  statement  in  the  title- 
pt^e,  that  "the  land-tax  is  redeemed,"  is  part  of  the  contract 
with  respect  to  all  the  lots,  although  it  is  repeated  in  the 
description  of  lots  two  and  four,  and  not  in  that  of  lots  one 
and  three.  I  cannot  doubt  that  an  action  of  assumpsit  might 
have  been  maintained  by  the  purchaser  of  lot  three,  alleging 
an  undertaking  by  the  vendors  that  the  fines  were  arbitrary ; 
whereas,  if  this  statement  was  not  parcel  of  the  contract,  the 
only  remedy  at  law  would  be  an  action  for  a  deceitful  repre- 
sentation ;  which  could  only  be  supported  by  proof  of  actual 
^ud.  Nor  can  it  be  successfully  contended  that  this  repre- 
sentation was  only  for  the  purpose  of  putting  the  purchaser 
on  inquiry,  or  was  done  away  with  by  the  inquiries  of  the 
respondent  touching  other  matters.  The  representation  that 
the  fines  are  arbitrary  is  precise  and  definite,  demanding  no 
further  inquiry ;  and  its  effect  cannot  be  impaired  by  any 
thing  short  of  clear  proof  that  the  respondent,  before  the 
sale,  knew  that  it  was  erroneous. 

I  likewise  think  that,  in  respect  of  the  fines  payable  on  the 
admission  of  the  customary  heir,  there  is  a  breach  of  the 
undertakings  These  payments,  whatever  *  may  have  *  796 
been  their  origin,  are  denominated  and  considered  fines 
as  much  as  the  payments  to  the  lord  on  admission  of  an 
alienee  to  a  copyhold  tenement ;  and  in  this  manor  the  fine 
on  admission  of  the  customary  heir,  instead  of  being  arbi- 
trary, entitling  the  lord  to  two  years',  or  a  year  and  a  half  s, 
or  a  year's  improved  value,  is  fixed  to  the  amount  of  one 
year's  quit-rent. 

Perhaps  under  the  ninth  condition  the  respondent  might 
have  claimed  a  compensation,  and  might  have  been  entitled 
to  a  specific  performance,  subject  to  such  compensation.    But 
what  was  the  true  principle  of  this  compensation  7    Not,  in 
my  opinion,  what  he  did  claim  and  what  has  been  decreec 
him.     He  entirely  disregards  the  representation  in  the  j 
ticulars  that  the  profits  of  the  manor  had  been,  on  an  &^ 
age  of  eight  years,  150^.  a  year.    This  was  the  most  mate 
part  of  the  representation  for  guiding  a  purchaser  in  the  o 
he  should  make  ;  and  the  statement  respecting  the  fines  be 
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arbitrary  must  be  incorporated  with  this,  making  the  e£Fect  of 
the  whole  to  be  that  the  profits  amounted  to  150L  a  year  from 
arbitrar}'^  fines.  Id  pomt  of  fact,  the  fines  on  alienation  are 
arbitrary,  but  those  on  descent  are  certain.  This  is  a  mis- 
description, which  may  be  prejudicial  to  a  purchaser ;  for  the 
profits  arising  from  arbitrary  fines  may. increase  from  an  im- 
proved annual  value,  although  they  may  fall  ofi^  from  a  decline 
in  the  annual  value.  I  apprehend  also  that  his  claim  must 
be  limited  to  the  fines  on  descent;  for  the  representation 
could  not  be  understood  to  extend  to  fines  on  the  admissions 
of  widows  to  their  free-bench.  I  believe  there  is  no  manor 
in  England  where  the  widow  pays  two  years'  improved  value, 

or  any  arbitrary  fine,  in  respect  of  her  free-bench. 
*  797    Where  she  takes   the  whole  customary  *  tenement, 

there  is  generaUy  no  admission  at  all,  her  estate  being 
a  continuation  of  the  seisin  of  the  husband ;  when  she  takes 
only  a  part,  the  heir  is  admitted  to  the  whole  tenement,  pay- 
ing his  fine ;  and  if  she  is  admitted  to  a  portion  of  the  tene- 
ment then  assigned  to  her,  the  payment  to  the  lord  is  merely 
nominal.  The  representation  respecting  the  fines  could  not 
be  understood  to  mean  more  than  that  such  fines  as  are  some- 
times certain  and  sometimes  arbitrary,  viz.,  fines  on  alienation 
and  descent,  are  in  this  manor  arbitrary.  But  how  does  the 
respondent  shape  his  demand  for  compensation  ?  He  wholly 
discards  the  representation,  on  which  he  purchased,  that  the 
annual  profits  amounted  to  150/. ;  and  he  seeks  a  compensa- 
tion equal  to  the  difference  between  the  value  of  the  manor, 
supposing  the  heir  to  be  admitted  on  payment  of  one  year's 
quit-rent,  and  the  widow  to  make  a  nominal  payment  for  her 
free-bench, — and  what  the  value  would  be  if  every  customary 
heir  and  every  widow  were,  on  admission,  to  pay  to  the  lord 
two  years'  improved  value  of  the  tenement.  It  was  on  a  re- 
fusal of  this  compensation  that  he  filed  his  bill.  This  is  the 
case  of  compensation  which  he  makes  in  his  bill,  and  this  is 
the  amount  of  compensation  for  which  he  has  obtained  a  de- 
cree. The  decree  makes  no  reference  to  the  annual  value 
stated  in  the  particulars,  and  makes  no  distinction  between 
the  fines  on  the  admission  of  the  heir  and  the  widow ;  there- 
fore, if  the  vendors  had  been  actmg  in  their  own  right  and 
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Belling  their  own  property,  I  am  of  opinion  that  the  decree 
could  not  be  supported.  But  the  consideration  that  they 
sold  as  trustees,  is  enough  to  show  tHat  specific  performance, 
maku^  compensation,  ought  not  to  have  been  decreed. 
It  is  an  implied  condition  that  trustees  to  *  sell  will  use  *  798 
all  reasonable  diligence  to  obtain  the  best  price.  If 
they  fail  in  reasonable  diligence,  if  they  contract  under  cir- 
cumstances of  haste  and  improTidenee,  a  Court  of  Equity 
will  not  enforce  the  specific  performance  of  the  contract, 
however  fair  the  conduct  of  the  purchaser  may  have  been. 
The  remedy  of  an  action  at  law  is  open  to  such  a  purchaser, 
but  he  has  no  claim  to  the  assistance  of  a  Court  of  Equity. 
In  this  case  the  trustees  were  guilty  of  gross  negligence  in 
stating  that  the  fines  were  arbitrary,  and  still  more  in  stating 
that  the  annual  profits  for  the  last  eight  years  amounted  to 
150{.  a  year,  whereas  during  that  period  they  amounted  to 
202Z.  a  year ;  and  they  exceeded  150^  a  year,  upon  an  aver- 
age of  thirty  years ;  so  that  the  property  of  the  eettni  qu£ 
trust  was  sold  greatly  under  its  value.  But  after  a  sale  upon 
such  a  mistaken  representation  of  the  annual  value,  the  re- 
spondent, according  to  the  claim  he  has  made  in  the  Master's 
office  under  the  decree,  would  be  entitled  to  an  abatement  of 
99SZ.,  or  one-third  of  the  purchase-money.  In  selling  the 
trust  property  in  such  a  manner  and  with  such  a  result,  the 
trustees  would  certainly  be  guilty  of  a  gross  breach  of  trust. 
The  contract,  therefore,  cannot  be  specifically  enforced  against 
them,  and  the  purchaser  ought  to  be  left  to  an  action  at  law, 
to  recover  damages  from  them  adequate  to  the  loss  he  can 
show  that  he  has  sustained  by  their  breach  of  contract.  The 
suggestion,  that  there  might  be  a  decree  for  a  specific  per- 
formance against  the  trustee,  leaving  it  to  the  cestui  que  trust 
afterwards  to  seek  to  set  aside  the  sale,  is  very  properly  dis- 
claimed on  the  part  of  the  respondent* 

Under  these  circumstances,  I  think  that  the  bill  ought  to 
have  been  dismissed  with  costs,  and  that  in  strictness 
we  should  have  been  bound  to  give  judgment  *to  this   *  799 
effect ;  but  I  am  glad  to  think  that,  by  consent,  the 
decree  will  stand  for  a  specific  performance,  according  to  the 
terms  of  the  agreement,  without  any  abatement,  the  respon- 
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dent  paying  the  costs  of  the  suit  in  the  Court  of  Chan- 
cery. 

Lord  Brougham.  —  The  reason  why  I  made  a  reference  to 
the  consent  of  the  appellant,  was  for  the  purpose  of  what  my 
noble  and  learned  friends  have  both  adverted  to :  that  your 
Lordships  may  not  appear  to  have  given  any  kind  of  opinion 
as  to  what  would  have  been  the  consequence  if  the  specific 
performance  had  been  contested.  I  apprehend  the  decree 
should  be  for  a  specific  performance,  it  being  stated  the  de- 
fendant not  objecting. 

Lord  Cottenham.  —  I  proposed  that  there  should  be  a  de- 
cree for  a  specific  performance,  the  defendant  not  objecting. 

Mr,  BethelL  —  Just  so,  my  Lords ;  the  respondent  asking, 
and  the  defendant  not  objecting  thereto.  Then  it  will  be 
the  usual  decree,  the  respondent  to  pay  the  costs  of  the  suit 
below. 

[It  was  ordered  and  adjudged  that  the  decree  complained 
of  be,  and  the  same  is  hereby  reversed.    And  (at  the  request 
of  the  respondent,  and  the  appellant  not  objecting  thereto) 
that  the  respondent  shall  have  a  specific  performance  of  the 
contract  contained  in  the  memorandum  dated  the  10th  of 
August,  1838,  referred  to  in  the  decree  complained  of;  and 
that  the  appellant  and  all  proper  parties  do  convey  the  estate 
mentioned  in  the  said  memorandum  to  the  respondent, 
800  *   on  payment  by  the  respondent  of  the  residue  *  of  the 
purchase-money,  with  interest,  according  to  the  condi- 
tions of  sale  ;  such  conveyance  to  be  settled  by  the  Master,  if 
the  parties  differ;  and  that  the  respondent  do  pay  the  costs  of 
the  suit  and  proceedings  in  the  Court  below,  to  this  time.] 
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ACCOUNTS.     See  Contract,  2. 

1.  By  A. '8  will,  in  1783,  his  widow,  whom  he  appointed  executrix,  was 
to  receive  400^  a  year  for  the  maintenance  of  herself  and  their 
children,  hut  only  60^  a  year  for  herself  if  she  married  again. 
She  proved  the  will,  and  was  appointed  receiver  of  her  children's 
fortunes :  she  married  again  in  1791,  hut  concealing  her  mar- 
riage, passed  her  accounts  as  widow,  taking  credit  for  the  400/. 
a  year.  On  her  death,  in  1794,  B.,  her  second  hushand,  ad- 
ministered to  her  and  to  her  first  hushand's  estate  ;  and  having 
heen  also  appointed  receiver  of  the  children's  fortimes,  passed 
his  accounts  in  continuation  of  the  widow's,  without  acknowl- 
edging their  marriage.  All  the  children  having  attained  their 
majority  in  1802,  disputed  B.'s  accounts,  which  were  then  referred 
to  arhitration.  C,  the  eldest  of  the  children,  married  hefore 
•the  award  was  made,  and  one  of  the  arhitraiors  was  a  trustee  of 
her  settlement ;  her  marriager  also  was  concealed  from  the  Court, 
and  the  accounts  afterwards  passed  described  her  by  her  maiden 
name.  B.  paid  her  husband,  as  if  under  the  award,  and  in 
ignorance  of  the  settlement,  sums  of  money  which  ought  to  have 
been  applied  to  the  trusts  of  the  settlement. 
Held  (reversing  decrees  made  on  a  bill  filed  by  C.  and  her  children 
in  1836,  against  B.  and  the  trustee),  that  all  the  accounts  of  A.'s 
estate  should  be  again  taken  by  the  Master  without  regard  to 
the  award,  or  to  the  accounts  passed  subsequently  to  C.'s  mar- 
riage :  that  B.'s  estate  should  be  charged  with  the  difference 
between  400/.  and  60/.,  which  his  wife  had  received  :  and  that 
consideration  of  the  liabilities  of  C.'s  husband,  and  of  the  trustee 
under  their  marriage  settlement,  shoidd  be  reserved  until  after 
the  report.  ---M'Can  v.  O'FerraU,  30. 

*  2.  A  testator  gave  his  whole  estate  to  trustees  to  sell,  and,  *  802 
after  payment  of  debts,  expenses,  and  certain  legacies,  to 
pay  out  of  the  residue  two  annuities  of  400/.  each  to  F.  and  P., 
and  one  of  200/.  to  B.,  for  their  respective  lives.  And  for  the 
better  fulfilment  of  that  purpose,  he  directed  them  to  vest  suffi- 
cient capital  sums  on  securities  ;  and  if  the  residue  should  not 
be  sufficient,  to  vest  whatever  residue  might  be,  and  pay  the 
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divideads  to  the  aimaitants  in  the  same  proportions  ;  and  if  more 
than  sufficient,  to  vest  the  surplus,  and  divide  it  and  the  capital 
sums  set  apart  for  the  annuities,  as  the  same  should  become 
tangible  by  the  death  of  each  annuitant,  among  residuary  lega- 
tees. B.  predeceased  the  testator.  The  residue  did  not  yield 
sufficient  income  every  year  to  pay  F.  and  P.  400/.  each.  On 
F.'s  death,  P.  and  F.'s  personal  representatives  claimed  payment 
of  all  the  arrears  out  of  the  then  enlarged  income  of  the  res- 
idue. 

Held  by  the  Lords  (varying  interlocutors  of  the  Court  below),  that  F. 
and  P.  were  entitled  to  payment  of  400/.  each,  only  in  those  years 
in  which  the  income  of  the  residue  was  sufficient :  that  when  in 
any  year  that  income  was  more  than  sufficient,  the  excess  be- 
longed to  the  residuary  legatees :  that  on  F.'s  death  half  the 
capital  of  the  residue  became  divisible  among  them,  and  then 
P.  became  entitled  to  the  income  in  each  year  of  the  other  half  ; 
but  when  in  any  year  this  income  exceeded  400/.,  the  excess 
belonged  to  the  residuary  legatees,  and  neither  P.  not  F.'s  repre- 
sentatives were  entitled  to  any  payment  of  arrears.  —  Casamaijor 
V.  Pearson^  69. 

No  benefit  accrued  to  the  residuary  legatees  from  the  lapse  of  the 
annuity  to  B.,  except  when  thereby  the  income  of  the  residue 
exceeded  the  amount  of  the  two  subsisting  annuities.  —  Id.  ibid. 

3.  A  Scotchman  in  Calcutta  opened  an  account  with  a  banking  and 
agency  house  there  in  1786,  and  died  in  1810,  having  been  in- 
sane from  1793.  A  partner  in  the  house,  being  in  Scotland  in 
1812,  enclosed,  in  a  letter  to  the  customer's  relatives  there,  an 
account  current  with  him  from  1787  to  1810,  signed  by  the  firm, 
bringing  out  annual  balances  in  his  favour,  composed  of  annual 
accumulations  of  Indian  interest,  the  last  balance  expressed  "  to 
bear  interest  at  nine  percent  per  annum."    In  1835,  the  cus- 

*  808       tomer's  *  relatives  obtained  administration  of  his  estate,  and 

prosecuted  actiims,  which  had  been  before  commenced  in  the 
Scotch  Courts,  on  the  account  current,  against  another  partner 
who  joined  the  firm  in  1793,  and  continued  a  partner  through 
several  changes  till  1820,  when  he  retired  to  his  estates  in  Scot- 
land ;  and  they  claimed  interest  at  nine  per  cent  upon  the  last 
balance  in  1810,  and  upon  the  annual  accumulations  thereof 
since. 

Held  by  the  Lords,  Jirst  (concurring  with  the  Court  below),  that  a 
debt  was  sufficiently  constituted  against  the  firm  by  the  account 
rendered  by  them,  together  with  interest  at  nine  per  cent  on  the 
last  balance  in  1810,  down  to  final  decree,  and  that  one  partner 
was  bound  by  the  account  so  rendered  ;  secondly  (differing  from 
the  Court  below),  that  the  debt  did  not  carry  compound  interest 
from  1810.  —  Fergueson  v.  Fj(fe,  121. 

There  cannot  be  a  title  to  compound  interest  without  a  contract,  ex- 
press or  implied,  or  custom.  —  Id.  ibid. 
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By  the  l«w  of  England,  a  contract  for  compound  interest  is  not  valid 
except  in  mercantile  accounts  current  for  mutual  transactions. — 
Id,  ibid. 

ACT  OF  PARLIAMENT. 

A  party  interested  in  the  snbject-matter  of  a  private  Act  of  Parliament 
wiU  have  his  rights  affected  by  its  provisions,  though  it  may 
have  been  introduced  and  passed  witiiout  notice  duly  given  to 
him.  —  Edinburgh  Railway  Co.  v.  Wauchope^  710. 

ADMINISTRATION.    See  Domicile.    Jubibdiction. 

The  persons  named  as  trustees  and  executors  in  the  will  of  a  domi- 
ciled Scotchman  having  declined  to  act,  his  next  of  kin  obtained 
letters  of  administration  of  his  personal  estate  in  England  from 
the  proper  Ecclesiastical  Court  there,  and  afterwards  consented 
to  the  appointment,  by  the  Court  of  Session  in  Scotland,  of  other 
persons  as  trustees  and  executors  in  place  of  those  named  in  the 
will,  with  all  the  powers  that  had  been  thereby  given  to  them. 
These  trustees  so  appointed  raised  an  action  in  the  Court  of 
Session  against  the  administratrix,  caUing  on  her  to  transfer  to 
them  the  personal  estate  possessed  by  her  under  the  adminis- 
tration, and  offering  her  a  full  release  from  liability. 
Held  by  the  Lords  (reversing  the  decree  of  the  Court  of  *  Ses-  *  804 
sion) ,  that  the  personal  estate  in  England  must  be  ad- 
ministered there  by  the  administratrix,  by  virtue  of  the  letters 
of  administration.  — Preston  v.  Melville,  1. 

AGENT.     See  Barribteb  aud  Client.    Landlord  and  Tenant. 

AGREEMENT. 

1.  P.  being  seised  of  an  estate  by  lease  for  lives  renewable  for  ever, 
subject  to  a  rent  equal  in  amount  to  a  rent  which  a  sub-tenant 
paid  him  for  part  of  the  estate,  agreed  in  writing  to  let  the  other 
part  of  the  estate  in  his  own  possession  to  D.,  his  brother,  for 
the  lives  of  D.  and  two  others,  and  the  life  of  the  survivor, 
free  from  rent  and  assessments  during  D.'s  life,  to  be  subject 
to  a  rent  of  350/.  during  the  other  lives  or  life  surviving  D. ; 
leases  to  be  executed  at  the  request  of  either  party.  A  memo- 
randum was  added,  of  the  same  date,  signed  by  both  parties, 
stating  :  **  Rent  to  be  payable  half-yearly,  every  1st  of  May  and 
1st  of  November,  *  henceforward.' ''  Prior  to  the  agreement,  D. 
being  elected  member  of  Parliament  for  a  city,  was  required  to 
take  the  members*  qualification  oath  ;  and  a  petition  was  threat- 
ened against  his  return  for  want  of  qualification,  but  was  aban- 
doned at  the  date  of  the  agreement.  P.  died  intestate,  without 
executing  a  lease,  or  parting  with  possession. 
Held  by  the  Lords  (affirming  a  decree  which  had  dismissed  a  bill  filed  by 
D.  against  P. 's  heir-at-law,  for  qwcific  performance),  that  the  cir- 
cumstances and  evidence  showed  that  the  object  of  the  agree- 
ment was  to  give  D.  a  qualification  for  Parliament ;  that  no 
interest  in  the  property  passed,  and  that  the  parties  never  in- 
toided  that  the  agreement  should  be  executed ;  and  therefore 
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the  execution  of  it  could  not  be  enforced,  either  as  an  agreement 
for  valuable  consideration  (which  was  the  case  made  by  the  bill) 
or  as  a  gift.  —  Callaghan  y.  Callaghan,  374. 
2.  N.  obtained  a  patent  for  the  application  of  the  principle  of  smelting 
iron  by  the  use  of  heated  air  applied  to  fumances.  B.  obtained 
a  license  from  him  to  use  this  process,  on  the  payment  of  Is,  per 
ton  on  the  iron  thus  smelted.  Disputes,  and  then  litigation, 
arose  between  them,  and  it  was  agreed  by  an  instrument  in 
writing,  dated  11th  November,  1833  (which  recited  the  previous 
circumstances),  that  both  parties  should  withdraw  their  law 
processes  :  that,  **  in  consideration  of  the  present  payment  of 

*  805       400/.  to  be  accepted  *  by  N.  in  full  of  1«.  per  ton  on  the  whole  iron 

smelted  from  the  erection  of  B.  's  works  up  to  the  11th  day  of  No- 
vember current,  and  in  consideration  of  the  payment  of  1».  per  tcm 
upon  the  whole  iron  which  shall  be  smelted  from  the  11th  of  No- 
vember current  till  the  expiry  of  the  letters-patent,  by  the  use  of 
heated  air  in  any  of  the  modes  heretofore  applied,  or  in  any  other 
mode  falling  under  the  said  patent,"  —  N.  should  grant  to  B.  a 
license,  which ,  further  on  in  the  agreement,  was  described  to  relate 
to  ^^  the  application  or  use  of  heated  air  in  any  of  the  modes  here- 
tofore practised  at  B.'s  works,  or  in  any  other  mode  falling 
under  the  description  in  the  said  patent,  or  in  the  specification 
thereof."  N.  afterwards  instituted  a  suit  to  compel  B.  to  per- 
form this  agreement.  B.  instituted  a  cross-suit  to  suspend  N.'s 
proceedings,  on  the  ground  that  the  process  of  smelting  by  heated 
air,  used  at  B.'s  works,  did  not  fall  within  the  patent. 
Held  by  the  Lords  (affirming  the  decree  of  the  Court  of  Session),  that, 
after  this  agreement,  B.  could  not  set  up  such  a  defence  to  the 
claim  of  N.  — Baird  v.  NeUsoUy  726. 
ANNUITANTS. 
1.  A  testator  gave  his  whole  estate  to  trustees  to  sell,  and,  after  payment 
of  debts,  expenses,  and  certain  legacies,  to  pay  out  of  the  residue 
two  annuities  of  400^  each  to  F.  and  P.,  and  one  of  200/.  to  B., 
for  their  respective  lives.  And  for  the  better  fulfilment  of  that 
purpose,  he  directed  them  to  vest  sufficient  capital  sums  on 
securities  ;  and  if  the  residue  should  not  be  sufficient,  to  vest 
whatever  residue  might  be,  and  pay  the  dividends  to  the  annui- 
tants in  the  same  proportions  ;  and  if  more  than  sufficient,  to 
vest  the  surplus,  and  divide  it  and  the  capital  sums  set  apart  for 
the  annuities,  as  the  same  should  become  tangible  by  the  death 
of  each  annuitant,  among  residuary  legatees.  B.  predeceased 
the  testator.  The  residue  did  not  yield  sufficient  income  every 
year  to  pay  F.  and  P.  400/.  each.  On  the  death  of  F.,  P.  and 
F.^s  personal  representatives  claimed  payment  of  all  the  arrears 
out  of  the  then  enlarged  income  of  the  residue. 
Held  by  the  Lords  (varying  interlocutors  of  the  Court  below),  that  F. 
and  P.  were  entitied  to  payment  of  400/.  each,  only  in  those 
years  in  which  the  income  of  the  residue  was  sufficient :  that 
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when  in  any  year  that  income  was  more  *  thai 
dent,  the  excess  belonged  to  the  residuary  legatees 
on  F.'s  death  half  the  capital  of  the  residue  bee 
among  them,  and  then  P.  became  entitled  to  the  in 
year  of  the  other  half ;  but  when  in  any  year  th: 
ceeded  400/. ,  the  excess  belonged  to  the  residuary 
neither  P.  nor  F.*s  representatives  were  entitled  to 
of  arrears. 

No  benefit  accrued  to  the  residuary  legatees  from  the 
annuity  to  B. ,  except  when  thereby  the  income  o 
exceeded  the  amount  of  the  two  subsisting  annul 
maijor  v.  Pearsoti,  69. 

2.  A  lessee  of  a  bishop's  lands  in  Ireland,  with  a  custoi 
granted  subleases,  with  covenants  to  renew  on  pay] 
and  fines.  The  subleases  became  vested  in  R. ,  whc 
lands,  and  other  lands  of  which  he  was  seised  in  fet 
ities,  and  conveyed  both  descriptions  of  lands  to 
secure  the  annuities,  with  power,  if  they  should  be 
raise  payments  by  sale  or  other  means.  R.'s  in 
leasehold  and  freehold  lands  was  assigned  to  Haig 
the  lease  under  the  bishop  had  then  become  vested 
he  obtained  renewals  of  it.  On  a  bill  filed  against 
by  the  annuitants,  praying  a  sale  for  payment  of 
due,  orders  and  decrees  were  made,  appointing  a  re 
rents  and  profits  of  all  the  lands,  to  pay  the  annuit 
and  declaring  them  to  be  a  first  charge  on  both  d 
lands,  and  ordering  a  sale  of  part  to  pay  the  arrears, 
should  pay  the  same  in  six  months.  On  a  supplemi 
the  annuitants,  stating  that  they  had  discovered  t 
leases  had  not  been  renewed,  and  praying  that  Hi 
ordered  to  renew  them;  a  decree  was  made,  orde 
execute  renewals  on  payment  of  the  rents  and  fines 
the  same  to  be  a  first  charge  on  the  lands  in  case 
but  if  the  annuitants  shoidd  not  pay  the  rents  an 
their  bill,  as  far  as  it  prayed  renewal  of  the  subleas 
missed  with  costs,  and  the  freehold  lands  to  be  sol 
the  annuities,  for  payment  of  the  arrears.  The  an 
clined  to  renew,  finding  the  proceeds  of  the  freehold 
were  sold,  a  sufficient  fund  for  their  dividends. 

Held  (affirming. decrees^  of  the  Court  of  Chancery),  ths 
*  annuitants  ought  not  to  be  compelled  to  renew  thi 
leases,  and  that  Haig  was  not  entitled  in  justice, 
point  of  form,  to  be  reimbursed  by  them  personally, 
produce  of  the  freehold  lands,  for  the  rents  paid  to 
receiver  out  of  the  leasehold  lands.  —  Haig  v.  Homa 
APPEAL.    See  Costs.    Practice. 

A  Court  of  appeal  will  not  entertain  an  appeal  for  costs  al 
▼.  Pringlti  266. 
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Quagre^  whether,  when  an  appeal  has  been  presented  on  the  merits, 
the  Court  will  entertain  aoross-appeal  on  the  question  of  costs. — 
Id.  ibid. 

The  House  of  Lords  will  not  hear  an  appeal  against  any  decree  or 
order  of  any  branch  of  the  Court  of  Chancery,  unless  it  had  been 
enrolled.  —  Andrews  ▼.  Walton j  457. 
ASSIGNMENT. 

A.  executed  a  deed,  conveying  and  assigning  his  pro]>erty  to  trustees, 
for  the  benefit  of  creditors.  The  operatdye  part  of  the  deed  was 
in  these  words  :  '*  All  and  sundry  superiorities,  lands,  and  heri- 
tages, debts  heritable  and  movable,  and  whole  goods,  gear,  sums 
of  money,  and  effects ;  and  in  general  my  whole  means  and 
estate,  heritable  and  movable,  of  whatever  nature  or  denomina- 
tion, or  wherever  situated,  presently  belonging  to  me." 

Heldf  that  these  words  did  not  pass  the  profits  of  a  public  office  at 
that  time  filled  by  the  grantor. 

SembUj  that  the  profits  of  a  public  office  cannot  be  assigned  for  the 
benefit  of  creditors.  — Hill  v.  Pati/,  295. 
ATTORNEY.     See  Barrister  and  Client. 
AWARD.     See  Accounts,  1. 

A  submission  by  a  woman  to  arbitration  is  revoked  by  her  mar- 
riage before  the  award  is  made.  —  M*Can  v.  O^FerraUj  30. 


BANK.    See  Partnership. 

BARRISTER  AND  CLIENT. 

The  employment  of  counsel  as  confidential  legal  adviser  disables  him 
from  purchasing  for  his  own  benefit  charges  on  his  client's  estates, 
wi^out  his  permission  :  and  although  the  confidential  employ- 
ment ceases,  the  disability  continues  as  long  as  the  reasons  on 
which  it  is  founded  continue  to  operate. 
C,  a  barrister,  who  had  been  for  several  yean  confidential  and 
advising  counsel  to  P.,  and  had,  by  reason  of  that  relation, 

*  808  *  acquired  an  intimate  knowledge  of  his  property  and  liabilities, 
and  was  particularly  consulted  as  to  a  compromise  of  securities 
given  by  P.  for  a  debt  which  C.  considered  not  to  be  recoverable 
to  the  full  amount,  purchased  these  securities  for  less  than  their 
nominal  amount,  without  notice  to  P.,  after  ceasing  to  be  his 
counsel. 
HMy  that  C.  's  purchase,  while  the  compromise  proposed  by  P.  was 
feasible,  was  in  trust  for  P. ;  and  that  C.  was  entitled  6nly  to  the 
sum  he  had  paid,  with  interest  according  to  the  course  of  the 
Court.  —  Carter  v.  Palmer,  657. 

BILL  OF  EXCEPTIONS.     See  Exceptions. 

BOND.    See  Guaranty.    Partnership. 

1.  A  partnership  composed  of  three  person^.  A.,  B.,  and  C,  gave  a  joint 
and  several  bond  to  a  bank,  to  cover  advances  to  be  made  to 
them  by  the  bank  on  a  cash  credit :  A.  died.    B. ,  the  son  and 
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heir  of  A.,  within  one  year  after  his  father's  death,  gave  to  the 
bank  a  heritable  bond  over  his  father's  estates,  for  securing  pay- 
ment of  adyances  to  be  made  by  the  bank. 

Held^  that  this  was  a  bond  for  his  own  and  not  for  his  father's  debts, 
and  was  consequently  void  under  the  Sootbh  Act  of  1661,  as  a 
bond  granted  by  the  heir  witiiin  one  year  of  the  ancestor's 
death,  ^iio^  Bank  of  SeoHand  y.  Christie,  314. 

2.  In  oonstoning  an  agreement  in  the  form  of  a  bond,  in  which  a 
surety  became  liable  for  the  due  fulfilment  of  an  agent's  duties 
therein  particularly  enumerated,  a  general  clause  in  tiie  obliga- 
tory part  of  the  bond  must  be  inteipreted  strictly,  and  controlled 
by  reference  to  the  prior  clauses  specifying  the  extent  of  the 
agency. 

Held  accordingly  (aiBrming  tiie  judgment  of  the  Court  of  Session), 
that  moneys  received  by  an  agent  on  account  of  his  employers, 
during  the  time  of  his  agency,  but  not  in  pursuance  of  the  par- 
ticular agency  disclosed  to  the  surety  by  the  specified  conditions 
in  the  bond,  were  not  covered  by  the  surety's  obligations  **  that 
during  the  whole  time  the  said  J.  D.  B.  (the  agent)  shall  con- 
tinue to  act  as  agent  foresaid,  in  consequence  of  the  above  recited 
agreement,  he  shall  well  and  truly  account  for  and  pay  to  us  (the 
employers)  all  sums  of  money  received  by  him  on  our  account. ' ' — 
Napier  v.  Bruce,  471. 


CLIENT.     See  Babrister  akd  Clibkt. 

« COMPANY.     See  Contract,  2.     Dbcreb.     Jurisdiotiok.   *809 

NOTIOB. 

COMPENSATION.    See  Corporatiok.    Yeitdor  and  Purohasbr. 
Whether  compensation  can,  under  the  Municipal  Corporation  Act,  be 
given  for  the  profits  of  an  office  which  the  officer  voluntarily  re- 
signed, qucsre,  — Parr  v.  The  Attamey^Oeneral,  409. 

CONTRACT. 

1.  The  law  of  the  country  where  a  contract  is  made  or  is  to  be  per- 

formed, furnishes  the  rules  for  expounding  the  nature  and  extent 
of  its  obligations.  But  the  law  of  the  coimtry  where  it  is  sought 
to  enforce  performance  of  a  contract  governs  all  questions  as  to 
the  remedy  and  mode  of  proceeding,  including  lapse  of  time.  — 
Ferguee&n  v.  Fuffe,  121. 

2.  A.  agreed  with  P.,  in  consideration  of  165,000/.,  to  grant  to  P.  a 

lease  of  certain  mines,  as  trustee  for  a  joint-stock  company  which 
P.  undertook  to  form ;  the  consideration  to  be  paid  partly  in 
shares  in  the  company,  partly  in  money  to  be  raised  by  calls  on 
the  remaining  shares.  The  lease  was  afterwards  executed  ;  and 
the  company  having  been  formed,  with  power  to  sue  and  be 
sued  by  one  of  the  directors,  entered  into  possession  and  worked 
the  mines,  and  paid  part  of  the  purchase-money.  Upon  A.'s 
death,  P.,  as  his  executor,  filed  a  bill  against  V.,  then  managing 
VOL.  vin.  48  [  673  ] 
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director  of  the  company,  for  an  aocoiint  and  payment  of  what 
remained  due  to  A.  of  the  puzchaae-money.  V.  answered,  and 
then  filed  a  croas-bill  on  behalf  of  the  company,  settiDg  forth 
yarious  matters  as  eiridenoe  of  misrepresentations,  oonceaimeat, 
and  other  frauds  practised  by  A.  and  P.  on  the  company ;  and 
prayed  that  the  consideration  might  be  declared  exorbitant  and 
fraudulent,  and  that  the  company  was  entitled  to  a  valid  lease 
of  the  mines  at  their  true  reduced  value  :  or  that  the  said  agree- 
ment might  be  declared  fraudident  and  void,  and  the  company 
discharged  therefrom,  and  entitled  to  a  lien  on  A.'s  estates,  for 
the  payments  made  to  him. 
HMy  1st.  That  the  company  were  not  entitled  to  any  relief  from 
their  contract,  by  reason  of  acts  and  misrepresentations  which 
proceeded  from  themselves,  or  were  adopted  by  them  and  acqui- 
esced in  after  full  knowledge,  while  they  continued  to  work  and 

*  810       exhaust  the  mines.    2d.  That,  as  the  executed  *  contract  was 

not  to  be  set  aside,  A.'s  executor  was  entitled  to  the  account 
and  payment  prayed  by  his  bill.  — Vipers  v.  Pike^  562. 
CORPORATION. 

The  Act  5  &  6  Will.  4,  c.  76,  creates  a  public  trust  of  the  property 
of  municipal  corporations  and  of  the  funds  raised  for  the  pur- 
poses of  the  Act,  subject,  like  other  property  held  in  trust,  to  the 
jurisdiction  of  the  Court  of  Chancery. 

Although  the  Act  contains  provisions  for  correcting  abuses  in  respect 
of  the  borough  property,  there  is  nothing  in  it  to  exclude  the 
ordinary  jurisdiction  of  the  Court  of  Chancery  trust  to  prevent 
breaches  of  trust. 

Held  accordingly,  by  the  Lords  (affirming  the  judgment  of  the  Court 
of  Chancery),  that  a  bond  given  by  tiie  town  council  of  a 
borough,  to  secure  compensation  out  of  the  borough  fund  to 
an  officer,  for  the  profits  of  offices,  some  of  which  he  continued 
to  hold,  was  in  breach  of  trust,  and  illegal. 

Whether  compensation  can,  under  the  Act,  be  given  for  the  profits  of 
an  office  which  the  officer  voluntarily  resigned,  qtuare,  —  Parr  v. 
AUomey^General,  409. 
COSTS.     See  Appeal. 

1.  A  Court  of  Appeal  will  not  entertain  an  appeal  for  costs  alone. 

(Qficere,  whether  if  a  decree  be  appealed  from  on  the  merits,  it  is 
not  competent  for  the  respondent  to  present  a  cross  appeal  on 
the  question  of  costs.)  —  Home  v.  PringUy  264. 

2.  Where  a  party  who  is  ordered  to  pay  costs,  absents  himself  to 

avoid  personal  demand  and  service  of  the  certificate  of  the  costs, 

the  House  will  order  substituted  service  on  his  agents  in  the 

appeal.  —  Carter  v.  Palmer ,  708. 
8.  The  House  will,  as  a  general  rule,  make  the  costs  of  an  appeal 

follow  the  affirmance  of  a  judgment  of  the  Court  below.  —  Stewart 

V.  Memiesy  809. 
4.  Where  a  party  is  served  with  the  certificate  of  costs  and  personal 
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demand  is  made,  and  he  does  not  pay  them,  the  H 
petition  of  the  party  entitled,  order  the  recognia 
eetreated  for  the  purpose  of  enforcing  payment  ol 
costs  of  the  petition.  —  CaUaghan  v.  CaUagkan,  709. 
CBEDITOBS.    See  Assionvsnt.    Office. 


DECLARATOR.    See  Jurisdiction. 

•  DECREE. 

A  decree,  declaring  that  all  the  shareholders  in  a  compai 
bound  to  pay  what  may  be  found  due  to  a  plaim 
make  the  shareholders  personally  liable.  -^Vigers  y. . 

DEED. 

Where  parties  to  a  deed  of  settlement  contemplate  seve 
circumstances,  and  there  is  found,  on  the  face  of  the 
a  clear  and  distinct  expression  of  intention  to  pro 
event,  which  has  precisely  happened,  the  terms  oi 
pressed  are  not  to  be  superseded,  nor  their  effect  d 
any  ambiguity  of  terms  used  solely  in  reference  to 
or  states  of  circumstances  which  have  not  happenc 
Haddington,  168. 

DELAY.     See  Practice,  16. 

DEVISE. 

B.  B.  being  seised  of  certain  lands  at  K.,  in  the  county  of 
them  to  S.  for  three  liyes  ;  S.  agreed  to  assign  the  h 
to  T.  G.,  and  T.  G.  entered  into  possession  of  the 
obtained  from  B.  B.  a  lease  of  the  same  lands  for  0( 
pepper-corn  rent  during  the  continuance  of  the  lease  f 
afterwards  at  100/.  a  year.  T.  G.  having  these  int 
lands,  made  his  will,  in  which  was  the  following 
order  all  my  freehold  interests  in  the  county  of  C , 
my  interests  in  K.,  which  I  hold  under  B.  B.,  to  be  s 
money  arising,  &c.,  to  be  divided." 
Held  (affirming  the  decrees  of  the  Court  of  Chancery  in  Ii 
T.  G.'s  interest  in  the  lease  for  lives  was  disposer 
clause  in  the  will.  —  Gurly  v.  Gurly,  743. 

DISTRIBUTIONS,  STATUTE  OF. 

On  the  marriage  of  A. ,  a  certain  sum  was  settled  in  trusi 
life,  *'  as  and  for  her  jointure,  in  fuU  lieu,  bar,  and  sa 
any  dower  or  thirds  which  she  could  or  might  claim 
law,  out  of  all  or  any  of  the  estates,  real,  personal,  o 
of  her  intended  husband. 
Held  (affirming  the  decree  of  the  Court  of  Chancery  of  Ir 
this  settlement  barred  her  claim  on  the  personal  e 
intestate  husband,  under  the  Statute  of  Distributioi 
V.  Gurlg,  748. 

•  DOMICILE. 

The  law  of  the  domicile  of  a  deceased  person  governs  the  si 

[ 


*  812  INDEX. 

sion  to  his  personal  estate,  wherever  sitaated ;  but  the  estate 
itself  must  be  administered  in  the  country  in  which  possession 
is  taken  of  it  under  lawful  authority.  — PreiUm  ▼.  Mtbnlle,  1. 
DOWER. 

On  the  marriage  of  A.,  a  certain  sum  was  settled  in  trust  for  her  for 
life,  '  *  as  and  for  her  jointure,  in  full  lieu,  bar,  and  satisfaction  of 
any  dower  or  thirds  which  she  coidd  or  might  claim  at  common 
law,  out  of  all  or  any  of  the  estates,  real,  personal,  or  freehold," 
or  of  her  intended  husband. 

Held  (affirming  the  decree  of  the  Court  of  Chancery  of  Ireland),  that 
this  settlement  barred  her  claim  on  the  personal  estate  of  her 
intestate  husband,  under  the  Statute  of  Distribnticms.  —  (ruWy 
V.  Gurly,  741, 

ENROLMENT.     See  Appeal,  2.    Fbacticb,  15. 

EQUITY.     See  Agbexmbmt.     Comtbact,  2.    Practicb. 

In  equity  there  is  a  marked  distinction  between  what  is  necessary  to 
re^  a  suit  for  specific  performance  of  a  contract,  and  a  suit 
founded  on  a  contract  executed.  -^-Vigers  ▼.  Pike^  645. 

EVIDENCE.     See  Patent. 

The  book  kept  at  the  British  ambassador's  hotel  in  Paris,  in  which 
the  ambassador's  chaplain  makes  and  subscribes  entries  of  all 
marriages  of  British  subjects,  celebrated  by  him,  has  not  the 
authenticity  of  an  Engli^  parish  register.  An  attested  copy 
of  an  entry  in  it  is  not  admissible  to  prove  a  marriage. — Athlone 
Peeragty  282. 

EVIDENCE  IN  PEERAGE  CASES.    See  Pebraqe. 

EXCEPTIONS,  BILL  OF. 

A  landlord  having  obtained  sequestration  of  his  tenants'  crop  and 
stock  for  arrears  of  rent,  the  tenants'  agent  offered  to  advance 
the  arrears  and  expenses  on  the  landlord's  granting  him  assigna- 
tion to  the  sequestration ;  and  on  the  landlord's  declining,  re- 
peated his  offer  to  pay  the  whole  money  for  which  warrant  had 
been  taken  to  sell.  The  landlord  after  four  days  accepted  the 
offer,  and  engaged  to  grant  the  agent  the  assign ati on,  to  the  end 

*  818  he  might  *  operate  his  payment  from  the  tenants.  In  an  action 
for  damages  brought  by  the  tenants  against  the  landlord,  an  issue 
having  been  directed  to  try  **  whether  he  had  wrongfully  failed 
to  relieve  the  crop  and  stock  from  the  sequestration,  to  their 
injury,"  the  Judge  at  the  trial  directed  the  jury  that  the  seques- 
tration ought  to  have  been  withdrawn  after  the  tenders,  and  not 
having  been  withdrawn  till  the  expiration  of  four  days  after  the 
second  tender,  the  landlord  was  in  law  responsible  to  the  tenants. 
An  exception  to  that  direction  was  disallowed  by  the  Court  of 
Session,  not  affirming  that  the  Judge  was  right  on  the  point  of 
law,  but  holding  the  direction  to  be  warranted  by  the  circum- 
stances. 
Held  by  the  Lctfds  (reversing  that  judgment),  that  unless  the  law  as 
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laid  down  by  the  Judge  was  eorrect,  his  direetioi 
tionable,  and  could  not  be  supported  on  other  grom 
bill  of  ezeeptiona.  —  Oordon  ▼.  Oraham,  107. 

In  the  Lord  Chancellor's  opinion,  the  offers  made  by  the 
raise  a  responslbiHty  on  the  landlord  to  withdraw  t 
tion.  —  Id.  Hid, 

Qu€aref  whether  a  landlord  is  bound  by  any  offers  to  assi 
tion  of  his  tenant's  ato^  to  a  third  party.  --«/d.  ibu 

GUARANTY. 

A  partnership  composed  of  three  persons,  A.,  B.,  and  C, 
and  several  bond  to  a  bank,  to  cover  advances  U 
them  by  the  bank  on  a  cash  credit ;  and  in  that  bon 
held  by  A.  w^re  specially  named  as  part  securit 
advances  :  A.  died.  —  Held,  that  by  his  death  the 
was  dissolved,  and  the  security,  so  far  as  his  estat 
cemed,  was  no  further  continued ;  no  arrangement 
surviving  partners,  or  between  them  and  the  bank, 
pose  of  settling  the  general  accounts,  being  capable 
the  security. 
After  the  death  of  A.  the  bank  conlanued  as  before  its  ( 
the  partnership,  then  constituted  by  B.  and  C. ;  anc 
period,  payments  made  to  the  bank  balanced  the  d< 
at  the  time  of  A.'s  death.  —  Held,  that  the  separat 
A.  's  estates  was  thereby  discharged.  B. ,  the  son  an 
of  A.,  within  one  year  after  *hi8  father's  death, 
to  the  bank  a  heritable  bond  over  his  father's  estate 
securing  payment  of  advances  to  be  made  by  the  bt 
that  this  was  a  bond  for  his  own  and  not  for  his  fa 
and  was  consequently  void  under  the  Scotch  Act  o^ 
bond  granted  by  the  heir  within  one  year  of  the  ancei 
—  Bank  of  Scotland  v.  Christie,  214. 

HEIR  OF  ENTAIL. 

A  trust  disposition  and  deed  of  settlement  conveyed  g 
truster's  whole  heritage  to  trustees,  containing  m 
sasine,  but  surrogating  the  trustees  in  place  of  the 
binding  him  and  his  heirs  to  complete  titles  and  co 
trustees;  he  reserving  to  himself  power  to  execute  enl 
of  his  fee-simple  lands,  but  declaring  them  to  be  sua 
ing  the  continuance  of  the  trust,  except  as  to  right 
age ;  and  he  executed  such  entails  with  precepts  of  sa 
his  death,  the  trustees  named  in  the  deed  having 
accept  the  trusts,  the  first  heiress  of  entail  made  u] 
was  didy  inf eft  heiress  of  entail.  Trustees  afterwarc 
by  the  Court,  with  her  consent,  and  with  all  the  p 
to  those  who  declined  to  act,  raised  an  action  of  cons' 
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declarator  againflt  the  heiress  of  line,  and  called  the  heiress  of 
entail  as  defender. 
Held  by  the  Lords  (affirming  the  decree  of  the  Court  of  Session),  that 
it  was  not  competent  for  the  heiress  of  entail  to  oppose  the  com- 
pletion of  feudal  titles,  by  the  trustees,  to  the  whole  of  the  lands 
comprised  in  the  trust  disposition ;  and  that  they  (proyided 
they  were  duly  appointed)  were  entitled  to  a  conveyance  of  the 
whole  lands,  according  to  the  intent  of  the  trust  disposition,  but 
without  prejudice  to  the  rights  of  any  party.  —  Preston  r.  Mel" 
viae,  16. 


INFANT. 

An  order,  directing  an  issue  **  with  the  consent  of  all  parties  in  the 
cause,"  is  erroneous,  so  far  as  it  purports  to  be  with  the  consent 
of  an  infant  party.  Quasre,  whether,  if  the  infant  gare  consent, 
he  is  bound  by  it.  But  if  the  order  for  the  issue  was  a  right 
order  to  be  made  if  the  infant  had  not  consented,  it  is  imma- 
terial whether  he  ought  to  be  bound  by  the  consent  or  not ; 

*815  especially  as  he  was  relieved  *from  the  effect  of  the  consent  by 
being  allowed,  on  coming  of  age,  to  make  a  new  defence. —  Malone 
V.  Malone,  179. 
QuoBre,  whether  it  is  clear  on  the  authorities,  that  an  infant  defendant, 
in  a  case  such  as  this,  is  entitled,  after  coming  of  age,  to  put  in 
a  new  answer  and  make  a  new  defence.  —  Id.  ibid. 

INTENTION. 

Where  parties  to  a  deed  of  settlement  contemplated  several  states  of 
circumstances,  and  there  is  found  on  the  face  of  the  instru- 
ment a  clear  and  distinct  intention  to  provide  for  one  event, 
which  has  precisely  happened,  the  terms  of  gift  so  expressed  are 
not  to  be  superseded,  nor  their  effect  destroyed,  by  any  am- 
biguity of  terms  used  solely  in  reference  to  other  events  or  states 
of  circumstances  which  have  not  happened.  —  Dill  v.  Haddinff- 
ton  (Earl),  168. 

INTEREST. 

A  Scotchman  in  Calcutta  opened  an  account  with  a  banking  and  agency 
house  there  in  1786  ;  and  died  in  1810,  having  been  insane  from 
1793.  A  partner  in  the  house,  being  in  Scotland  in  1812,  en- 
closed, in  a  letter  to  the  customer's  relatives  there,  an  account 
cturent  with  him  from  1787  to  1810,  signed  by  the  firm,  bring- 
ing out  annual  balances  in  his  favour,  composed  of  annual  accu- 
mulations of  Indian  interest,  the  last  balance  expressed  '^  to  bear 
interest  at  nine  per  cent  per  annum.*'  In  1835,  the  customer's 
relatives  obtained  administration  of  his  estate,  and  prosecuted 
actions,  which  were  before  commenced  in  the  Scotch  Courts,  on 
the  account  current,  against  another  partner  who  joined  the  firm 
in  1793,  and  continued  a  partner  through  several  changes  till 
1820;  and  they  claimed  interest  at  nine  per  cent  upon  the  last 
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tcLb  balance  in  1810,  and  upon  the  annual  accumulations  thereof 

since. 
sdi: :  JTieMbythe  Lords,  first  (concurring  with  the  Court  below),  that  a 

x:jj  debt  was  sufficiently  constituted  against  the  firm  by  the  account 

rendered  by  them,  tog[ether  with  interest  at  nine  per  cent  on  the 
last  balance  in  1810,  down  to  final  decree:  and  that  one  partner 
was  bound  by  the  account  so  rendered;  secondly  (differing  from 
the  Court  below),  that  the  debt  did  not  carry  compound  interest 
from  1810.  —  Fergussan  v.  Ff(fe,  121. 

*  There  cannot  be  a  title  to  compound  interest  without  a  con-  *  810 
tract,  express  or  implied,  or  custom.  —  Id.  ibid. 

By  the  law  of  England,  a  contract  for  compoimd  interest  is  not  valid, 
except  in  mercantile  accounts  current  for  mutual  transactions.  — 
Id.  ibid. 
ISSUE  FROM  CHANCERY. 

On  a  bill  to  carry  the  trusts  of  a  will  into  effect,  two  questions  were 
raised  :  one  of  law,  on  the  construction  of  the  will ;  the  other  of 
fact,  as  to  the  plaintiff's  legitimacy,  to  be  ascertained  by  the 
trial  of  an  issue. 

Heldf  that  the  Judge  exercised  a  sound  discretion  in  directing  the 
issue  first,  and  declining  to  decide  the  question  of  law  until  the 
plaintiff  established  his  right  to  ask  for  that  decision,  by  show* 
ing  that  he  filled  the  character  he  had  assumed.  (Qticertf ,  whether 
Lord  Eldon  meant  what  is  ascribed  to  him,  as  approving  the 
contrary  practice,  in  Grordon  v.  Gordon,  3  Sw.  408.)  —  Malone 
V.  Malone^  179. 

Where  a  plaintiff  claimed  as  heir  male  of  R.  M. ,  deceased,  stating  in  his 
bill  that  he  was  R.  M.  's  eldest  son,  bom  after  his  marriage  with 
plaintiff's  mother,  and  naming  a  specific  date  of  the  marriage. 
Held  : 

1st.  That  the  question  of  plamtiff 's  legitimacy  would  be  satisfactorily 
determined  by  an  issue  in  terms  **  to  1^  whether  the  plaintiff 
was  the  heir-at-law  of  R.  M.,"  &c.  — Id.  ibid. 

2d.  That  although  a  marriage  of  the  date  stated  in  the  bill,  and 
proved  by  the  depositions  of  the  witnesses  in  the  cause,  woidd 
disprove  the  plaintiff's  title  ;  and  a  marriage  of  a  different  date, 
establishing  his  legitimacy,  was  proved  by  the  same  witnesses  at 
the  trial  of  the  issue ;  these  were  not  sufficient  grounds  for  dis- 
missing the  bill,  without  further  investigation,  it  appearing  that 
the  witnesses  on  both  occasions  deposed  correctly  to  the  main 
facts,  but  were  under  a  misapprehension  of  the  dates.  —  Id.  ibid. 

Where  a  Court  of  Equity  directs  an  issue  in  a  cause  in  which  there 
are  many  parties,  and  selects  some  to  have  the  conduct  of  the 
trial,  giving  all  leave  to  attend,  all  the  parties  are  bound  by  the 
result.  —  Id.  ibid. 

An  order,  directing  an  issue  **  with  the  consent  of  all  parties  in  the 
cause,"  is  erroneous,  so  far  as  it  purports  to  be  with  the  consent 
of  an  infant  party.     QuoBre^  whe^er,  if  the  infant  gave  consent, 

[679] 


*  816  IHDIZ. 

Iw  ia  bonnd  b;  H.    Bat  if  the  ortUr  iot  the  ia«a«  mu  a  ri^t 

•  817       order  to  be  made  if  the  infant  had  *  not  ooaaeiit«d,  it  ia  imnut- 

terial  whether  he  ought  to  be  bound  b;  the  coneent  or  not ; 
aepedallf  aa  he  was  relieved  from  the  effect  <rf  (be  oonsent  by 
being  allowsd,  cm  ooming  of  age,  to  make  a  new  defence.  —  Id. 
ibid. 
Quart,  whether  it  is  clear  on  tiie  authoritiea,  that  an  in&uit  defendant, 
in  a  case  such  as  this,  is  entitled,  after  coming  of  age,  to  put  in 
a  new  answer  and  make  a  new  defence.  —  Id,  ibid. 


JURISDICTION.     See  PEnaoirAL  Estate. 

1.  The  Conrts  in  Scotland  have  no  power  to  appoint  persons  to  ad- 
minUter  personal  property  in  England,  that  power  being  excln- 
■ivel;  vested  in  the  English  EcclesisBtical  Courts  ;  and  of  that 
the  Scotch  Courts  are  boond  to  take  notice.  —  Preitim  t.  Met- 
ville,  1. 

S.  Qurere,  whether  the  Court  of  Session  has  the  powerof  appcnnting 
trustees,  where  the  trustees  named  by  the  author  of  a  tmat  dis- 
position decline  to  act.  — Id.  IS. 

S.  The  law  of  the  oonntry  where  a  contract  is  made  or  is  to  be  per- 
formed, fnmishes  the  rales  for  expounding  the  nature  and  extent 
of  its  obUgations.  But  the  law  of  the  country  where  it  is  sought 
to  enforce  performance  of  a  contract  governs  all  questions  as  to 
tiie  remedy  and  mode  of  proceeding,  including  lapoe  of  time.  — 
Fergution  v.  Fj/ffe,  121. 

4.  The  Act  6  &  6  Will.  4,  c.  76,  creates  a  trust  of  the  property  of 
municipal  corporations,  and  of  the  funds  raised  for  the  purposes 
of  the  Act,  subject,  like  other  proper^  held  in  trust,  to  the 
jurisdiction  of  the  Court  of  Chancery. 

Although  the  Act  contains  provisions  for  correcting  ahosee  in  respect 
of  the  borough  properly,  there  is  notiiing  in  it  to  exclnde  the 
ordinary  jurisdiction  of  the  Court  of  Chancery  to  prevent  breaches 
of  trust. 

Beld  accordingly,  by  the  Lords  (afflrming  the  judgment  of  the  Court 
of  Chancery),  that  a  bond  ^ven  by  the  town-coundl  o4  a  borough, 
to  secure  compensation  ont  of  the  borough  fond  to  an  officer,  for 
the  profits  of  offices,  some  of  which  he  continued  to  bold,  was  a 
breach  of  tmst  and  illegal.  —  Parr  v.  The  Attomeg-Generat,  409. 

G.  The  jurisdiction  of  tiie  Court  ot  Session  is,  by  the  59  Geo.  8,  c.  116 
(the  Edinburgh  Water  Company's  Act),  taken  away  in  *'aU 
actions  or  suits  relative  to  tiie  Act."  —  Balfour^.  Maieolm,iS6. 
*  818  *  An  action  of  declarator  at  the  suit  of  the  company's  officer  to 
obtain  a  declaration  of  the  company's  ri^t  to  rates,  cannot 
therefore  be  brought  in  the  Court  of  Session.  The  prooeedings 
to  recover  such  rates  must  be  taken  before  the  sherifi  of  Edin- 
burgh. 

Whore  a  party  disputing  a  rate  institutes  proceedings  before  tlie 
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flhexiff ,  to  hare  the  paartionkr  nm  due  from  him  d 
the  company's  offioer  ftt  the  same  time  institates  a  si 
ator  in  the  Court  of  Session,  to  have  the  general 
company  as  to  the  mode  of  calcalating  the  rate  dec! 
of  lis  alibi  pendens  is  no  answer  to  such  suit.  —  Id.  il 

LANDLORD  AND  TENANT.    See  Exckptioitb,  Bill  of 
Qutare^  whether  a  landlord  is  bound  by  ofEers  made  by  '. 

withdraw  a  sequestration  of  ezecution  from  the  lande 

—  Gordon  ▼«  CfraluUn,  107. 
Qwtre,  whether  a  landlord  is  bound  by  any  ofEers  to  aesig 

tiaa  of  his  tenant's  stock  to  a  third  parfy.  —  Id,  ibid 
LEASE.     See  Annuitants. 
LEGAL  ADYISEB.    See  Babbistkb  and  GusirT. 
LIGHTS.    See  Prescription. 
LIMITATION  BY  TIME.   See  Contract.   Jurisdiction. 

Waiver  of  Right. 

1.  Where  a  creditor  of  a  firm  in.  India  died  there  before 

action  was  barred  by  lapse  of  time,  and  his  personal 
live  in  Scotland  brought  an  action  there  against  a  pa 
firm,  twenty-three  years  after  the  creditor's  death  : 
Hdd,  ttiat  the  Engfirii  Statute  of  Limitations  did  not  tak 
action  having  been  brought  within  six  years  after  I 
bate  or  letters  of  administration  were  taken  out  to  t 
creditor.  —  Ferguss&n  ▼.  Fyffey  121. 

2.  Length  of  time  is  no  bar  to  a  claim  to  a  dignity;  yet  th< 

assertion  of  right  by  many  persons  may  raise  a  {: 
against  their  descendants,  unless  satisfactorily  aocou 
HcuHngs  Peerage^  144. 

MANOR.     See  Specific  Fbrformangjb. 

MARRIAGE.    See  Award.    Evidence.    Settlement. 
J.  ML  and  C.  S.  cohabited.    There  was  no  direct  eviden 
the  time  at  which  their  interoowse  began,  but  J.  M.  *  v 
to  C.  S.  a  letter,  which  was  dated  in  March,  1826, 
was  in  the  following  terms  :  *'  Christy,  — You  au 
lived  together  as  man  and  wife  iat  some  time,  I  heri 
you  to  be  my  lawful  wife,  in  the  event  of  a  child  bei 
consequence  of  the  present  connection  between  us." 
that  this  letter  was  not  delivered  till  1828. 
HM^  that  it  did  not  in  any  way  constitute  a  marriage  1 
of  Seotland.  ^  Stewart  v.  Menzies,  800. 

MULTIFAJRIOUSNESS.    See  PLSADiNa.    F^oncB. 

NOTICE. 

A  party  interested  in  the  subject-matter  of  a  private  Act  of 
will  hate  his  rights  affieoted  by  its  provisions,  though  ii 
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been  introdneed  and  paued  withont  notice  dalj  given  to  him.  — 
Edinburgh  Sailtoag  Co.  y.  WaueJiope,  710. 

OFFICE.     See  Coufenbatiom.     Corporation. 

A.  executed  a  deed,  conTejing  Knd  tusigning  his  proptrtj  to  tnutees, 
for  tbe  benefit  of  crediton.  The  operative  part  of  the  deed  was 
in  these  words :  "  All  and  anndry  superioritiea,  lands,  and  beri- 
toges,  debts  heritable  and  moTable,  and  whole  goods,  gear,  snnis 
of  money,  and  efleots ;  and  in  general  jbj  whole  means  and 
estate,  heritable  and  moTable,  of  whaterer  nature  or  denomina- 
tion, or  wherever  aituated,  presently  belonging  to  me." 

Held,  that  these  words  did  not  pass  the  profits  of  a  public  office  at 
that  time  filled  by  the  grantor.    . 

SeitMe,  that  the  profits  of  a  public  office  cannot  be  asrigned  for  the 
benefit  of  creditors.  —/fiS  v.  />aW,  299. 


PARTNERSHIP. 

A  partnership  composed  of  three  persona,  A.,B.,  and  C,  gave  a  joint 
and  seyeral  bond  to  a  ban!k,  to  cover  advances  to  be  made  to 
them  by  the  bank  on  a  cash  credit ;  and  in  Uiat  bond  two  estates 
held  by  A.  were  ^Mcially  oamed  as  pari  securities  for  these  ad- 
Tances :  A.  died. 

Beld,  Uuit  by  his  death  the  partnership  was  dissolved,  and  the  security, 
BO  far  aa  his  estates  were  concerned,  was  no  further  continued  ; 
^o  arrangement  between  the  surviving  partners,  or  between  them 
and  the  bank,  for  the  purpose  of  settling  the  general  accounts, 
being  capable  of  affecting  that  security. 
*  820  *  After  the  death  of  A.  the  bank  continued  ss  before  its  dealinga 
with  the  partnenbip,  then  constituted  by  fi.  and  C. ;  and  at  a 
certain  period,  payments  made  to  the  bank  entirely  balanced  Uie 
debt  due  to  it  at  tiie  time  of  A.  's  deatii. 

Btld,  that  the  separate  liability  of  A.  's  estates  was  tiiereby  discharged. 

B.,  the  son  and  bur  of  A.,  vrithin  one  year  after  his  faUier's  death, 
gave  to  the  bank  a  heritable  bond  over  his  father's  estates,  for 
securing  payment  of  advances  to  be  made  by  the  bank. 

Bdd,  that  this  wss  a  bond  for  bis  own  and  not  for  his  fatiier's  debts, 
and  was  consequently  void  under  tite  Scotch  Act  of  1861,  as 
a  bond  granted  by  tiie  heir  within  one  year  of  the  ancestor's 
death.  —Bant  of  Scotland  v.  Christie,  S14. 
PATENT.     See  Aorkbukmt. 

It  is  emential  to  the  validity  of  a  Scotch  patent  that  the  invsntion  or 
improvement  for  which  it  is  granted  should  be  new  in  England 
as  well  ss  in  Scotland.  Accordingly,  evidence  of  tiie  nse  of  an 
invention  in  England  previous  to  the  date  of  a  patent  for  it  in 
Scotland,  is  admisnble,  and  sufficient  to  make  the  patent  void.— 
Brown  v.  AnnandaU,  487. 

N.  obtained  a  patent  for  the  ^plication  of  tbe  prino^e  of  smellaog 
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iron  by  the  use  of  heated  air  applied  to  famaces.  1 
license  from  him  to  nse  this  process,  on  the  pa3rme 
ton  on  the  iron  thus  smelted.  Disputes,  and  th( 
arose  between  them,  and  it  was  agreed  by  an  instni 
ing,  dated  11th  Noyember,  1833  (which  recited  the 
cnmstances),  that  both  parties  should  withdraw 
processes  ;  that,  —  "in  consideration  of  the  preseni 
400/.  to  be  accepted  by  N.  in  full  of  Is,  per  ton  on  tl 
smelted  from  the  erection  of  B.'s  works  up  to  the 
November  current,  and  in  consideration  of  the  pa 
per  ton  upon  the  whole  iron  which  shall  be  smelt 
11th  of  November  current  till  the  expiry  of  the  h 
by  the  use  of  heated  air  in  any  of  the  modes  hereto 
or  in  any  other  mode  falling  under  the  said  patent," 
grant  to  B.  a  license,  which,  further  on  in  the  agr 
described  to  relate  to  "  the  application  or  use  of 
any  of  the  modes  heretofore  practised  at  B.'s  works 
any  other  mode  falling  under  the  description  *  in  tb 
patent,  or  in  the  specification  thereof."  N.  aftei 
instituted  a  suit  to  compel  B.  to  perform  this  agreer 
stituted  a  cross-suit  to  suspend  N.'s  proceedings,  oi 
that  the  process  of  smelting  by  heated  air  used  a 
did  not  fall  within  the  patent. 

Held  by  the  Lords  (affirming  the  decree  of  the  Court  of  S 
after  this  agreement,  B.  could  not  set  up  such  a  d 
claun  of  N.  ^Baird  y.  Neilson,  726. 
PEERAGE.     See  Evidence. 

It  is  now  settled  law  that  a  sitting  in  Parliament  in  pi 
special  writ  of  summons  constitutes,  in  the  absence 
a  dignity  descendible  to  the  heirs  general  of  the  bod 
son  summoned  ;  and  that  in  claims  to  ancient  digi 
mons  and  a  sitting  in  Parliament  are  required  to  1 
Hastings  Peerage,  144. 

The  usual  evidence  of  a  writ  of  summons  is  the  enrolm 
a  sitting,  is  the  Parliament  roll  or  journals  of  the  timi 

Where  the  writs  of  summons,  or  enrolments,  and  the  jo 
mote  times  are  wanting,  a  memorandum,  entered 
men!  roll,  of  a  grant  to  the  King  in  his  Parliamen 
persons  named  "  et  csteri  magnates  et  proceres  tu 
mento  existentes,"  is  sufficient  evidence  that  a  p 
therein  sat  as  a  lord  of  Parliament,  although  there 
that  he  was  summoned  to  that  particular  Parliamen 

Instruments  purporting*  to  be  the  acts  of  peers,  but  not 
Parliament,  and  not  necessarily  the  acts  of  peers  oj 
are  not  evidence  that  a  person  named  in  them  ever  i 
ment,  although  ho  was  certainly  summoned.  —  Id,  i 

In  a  claim  to  an  ancient  barony,  it  was  proved  that  1 
was  summoned  by  special  writ  to  Parliament,  in  the 
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but  there  was  no  proof  that  he  eirer  aat,  tiiere  being  no  rolls  or 
journals  of  that  period.  His  son  and  hdr  John  do  H.  sat  in 
the  Parliament  of  18  Edw.  1 ;  but  there  was  no  proof  that  he 
was  summoned  to  that  Parliament,  tiiere  being  no  writs  of  sum- 
mons, or  enrolments  of  them,  extant  from  40  Hen.  3  to  23  £dw.  1. 
To  the  Parliament  of  23  Edw.  1,  and  to  several  subsequent 
*  822  Parliaments,  *  he  was  summoned,  but  there  was  no  proof  that 
he  sat  in  any  of  them. 

Hdd^  that  it  might  be  well  presumed  that  John  de  H.  sat  in  the  Par- 
liament of  the  Idth  of  Edw.  1,  in  pursuance  of  a  summons  ;  on 
the  principle  that  ^^  omnia  prssumuatnr  legitime  facta  donee 
probetur  in  contraiium."  —  Id,  ibid. 

Length  of  time  is  no  bar  to  a  claim  to  a  dignity  ;  yet  if  a  series  of  per- 
sons, of  right  entitled  to  it,  do  not  enjoy  it,  or  assert  their  right, 
a  j»esumption  may  arise  against  the  right,  on  claim  by  their 
descendants,  unless  the  absence  of  enjoyment  or  chum  is  satis- 
factoriOiy  accounted  for. 

Where  460  yean  elapsed  from  the  death  of  die  last  possessor  of  a 
dignity,  and  during  the  first  250  years  a  question  was  pending 
whether  the  heirs  male  of  the  half  blood,  or  the  heirs  female 
of  the  whole  blood,  were  entitled  to  succeed,  and  before  that 
question  was  detennined  the  dignity  fell  into  abeyance,  and  re- 
mained in  that  state  for  the  residue  of  the  time. 

Htld^  that  these  were  sufficient  reasons  to  rebut  the  presumption 
arising  from  the  long  omission  to  enjoy  or  claim  the  dignity.  — 
Id.  ibid. 

The  doctrine  ^at  possessio  fratritj  though  i^plicable  to  lands,  does  not 
affect  the  descent  of  a  dignity  by  writ,  was  confirmed.  —  Id.  ihid. 
PERSONALTY,  WHERE  ADMINISTERED. 

The  persons  named  as  trustees  and  executors  in  the  will  of  a  domiciled 
Scotchman  having  declined  to  act,  his  next  of  kin  obtained  let- 
ters of  administration  of  his  personal  estate  in  England  from  the 
'  proper  Ecclesiastical  Court  there,  and  afterwards  consented  to 
the  appointment,  by  the  Court  of  Session  in  Scotland,  of  other 
persons  as  trustees  and  executors  in  place  of  those  named  in  the 
will,  with  all  the  powers  that  had  been  thereby  given  to  them.. 
These  trustees  so  appointed  raised  an  action  in  the  Court  of 
Session  against  the  administratrix,  calling  on  her  to  transfer  to 
them  the  personal  estate  possessed  by  her  under  the  administra- 
tion, and  offering  her  a  full  release  from  liability. 

Held  by  the  Lords  (reversing  the  decree  of  the  Court  of  Session), 
that  the  personal  estate  in  England  must  be  administered  there 
by  the  administratrix,  by  virtue  of  the  letters  of  administration. 
—  PresUm  (Lady)  v.  Melville  (ViecamU)^  1. 
«  828  The  law  of  the  domicile  of  a  deceased  person  governs  the  sucoes- 
sipn  to  his  personal  estate,  wherever  situated  ;  but  the  estate 
itself  must  be  administered  in  the  country  in  which  possession  is 
taken  of  it  under  lawful  authority.  — •  Id.  Hid, 
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The  Courts  in  Scotland  have  no  power  to  appoint  persons 
ter  property  in  England,  that  power  being  ezclnsiye] 
the  English  Ecclesiastical  Courts  ;  and  of  that  the  So 
are  bound  to  tske  notiee.  —  Id,  ibSt* 

PLEADING.    See  Hbir  or  Entail.    Trust,  1. 

It  is  difficult  to  lay  down  rules  as  to  multifariousness  a] 
all  cases  ;  but  if  a  case  is  an  entire  case  as  against  one 
an  objectioB  formaltifariotumen  cumot  be  nude  by 
fendant,  who  is  connected  only  with  some  portion  o: 
case.  — Parr  v.  The  AUomey-General^  409. 

PRACTICE.    See  Costs.    Hjbib  of  Entail.    Trust,  1. 

1.  Matter  not  printed  in  the  papers  cannot  be  made  th( 

aigument  before  the  House.  — M^Can  y.  0*FerraU, 

2.  The  House,  in  remitting  a  cause  to  the  Court  below  ' 

directions  into  effect,  will,  where  necessary,  not  mei 
the  principle  of  its  order,  but  state  those  directions  : 
face  of  the  order.  —  Id.  ibid, 

8.  On  a  bill  to  carry  the  trusts  of  a  will  into  effect,  tw 
were  raised :  one  of  law,  on  the  construction  of  tl 
other  of  fact,  as  to  the  plaintiff's  legitimacy,  to  be 
by  the  trial  of  an  issue. 

Held^  that  the  Judge  exercised  a  sound  discretion  in  directu 
first,  and  declining  to  decide  the  question  of  law  unti 
tiff  establisbed  his  right  to  ask  for  that  decision, 
that  he  filled  the  character  he  had  assumed.  (Qua 
Lord  Eldon  meant  what  is  ascribed  to  him,  as  ap 
contrary  practice,  in  Gordon  v.  Gordon,  d  Sw.  468.)  - 
MaUme,  179. 

4.  Where  a  plaintiff  claimed  ss  heir  male  of  B.  M.,  statin 

that  he  was  R.  M.'s  eldest  son,  bom  after  his  ma 
plaintiff's  mother,  and  naming  a  specific  date  of  the  i 

Held,  1st.  That  the  question  of  plaintiff's  legitimacy  woul 
satbfaotorily  determined  *  by  an  issue  in  terms  '' t 
whether  he  was  the  heir-at-law  of  R.  M.,"  &c. - 
ibid.  2d.  That  although  a  marriage  of  the  date  states 
•  and  proved  by  the  depositions  of  the  witnesses  in  the 

proved  the  plaintiff's  title,  and  a  marriage  of  a  difi 
establishing  his  legitimacy,  was  proved  by  the  same  ' 
the  trial  of  the  issue,  these  were  not  sufficient  grou 
missing  the  bill,  without  further  investigation,  it  apj 
the  witnesses  on  both  occasiona  deposed  conrectly  1 
facts,  but  were  under  a  misapprehensioii  of  the  c 
ibid.   ' 

Where  a  Court  of  Equity  directs  an  issue  in  a  cause  to  *« 
are  many  parties,  and  selects  some  to  have  the  con 
trial,  giving  all  leave  to  attend,  all  the  parties  are  b< 
result. 

5.  An  order,  directing  an  issue  *^  with  the  consent  of  all  p< 
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cause,'*  is  erroneouB,  so  far  as  it  purports  to  be  with  the  consent 
of  an  infant  party.  QtMer«,  whether,  if  the  infant  gave  consent,  he 
is  bound  by  it.  But  if  the  order  for  the  issue  is  a  right  order  to 
be  made  if  the  infant  liad  not  consented,  it  is  immaterial  whether 
he  ought  to  be  bound  by  the  consent  or  not ;  especially  as  he 
was  relieved  from  the  effect  of  the  consent,  by  being  allowed,  on 
coming  of  age,  to  make  a  new  defence.  —  Id,  ibid. 
Quore,  whether  it  is  clear  on  the  authorities,  that  an  infant  defendant, 
in  a  case  such  as  this,  is  entitled,  after  coming  of  age,  to  put  in 
a  new  answer  and  make  a  new  defence.  —  Id,  ibid, 

6.  If  a  party  should  make  default  on  the  day  appointed  for  the  hear- 

ing of  his  cause,  he  must  pay  the  opposite  party,  not  in  default, 
the  costs  of  the  day  ;  and  if  it  should  appear  that  he  has  not  in- 
structed counsel  for  that  day  (not  intending  to  i^pear  in  person), 
his  cause  may  be  struck  out  of  the  list.  —  Flight  y.  Thomas^  231. 
Where  respondents  have  different  defences,  the  House  will  hear  two 
counsel  for  one  on  the  whole  case,  and  two  for  the  other  on  the 
points  wherein  their  defences  differ.  —  Home  v.  Pringle,  265. 

7.  The  House  will  not  permit  parties,  on  appeal,  to  raise  objections  which 

they  did  not  raise  in  the  Court  below.  — Kay  v,  Marshall^  245. 

*  825   *  8.  It  is  desirable  that  Courts  of  Equity  should  have  more  power  to 

compel  a  plaintiff,  on  dismissing  his  bill,  to  do  justice  to  a  de- 
fendant ;  but  in  this  case,  justice  did  not  require,  nor  would  it 
be  for  the  appellant's  benefit,  that  the  relief  he  asked  should 
be  granted ;  nor  could  such  relief,  if  just  and  beneficial,  be 
given  by  the  decree  of  dismissal,  but  should  be  on  special  ap- 
plication. —  Haig  v.  Roman  j  321. 
9.  The  mere  propriety  of  a  former  decree  cannot  be  questioned  by  bill 
of  review  :  it  is  only  where  there  is  error  on  the  face  of  it  that 
such  a  bill  can  be  sustained.  —  Id,  ibid, 

10.  Courts  of  Equity  do  not  decree  specific  performance  of  incomplete 

gifts.  —  Callaghan  v.  CaUaghan,  374. 

11.  Inadequacy  of  value  is  not  an  objection  to  decreeing  specific  per- 

formance, unless  the  inadequacy  is  so  great  as  to  prove  fraud, 
or  that  the  parties  could  not  have  intended  to  execute  the  con- 
tract. —  Id,  ibid,  • 

12.  Where  there  are  a  cause  and  a  cross-cause,  and  the  decree  in  the 

cause  only  is  appealed  from,  the  cross-cause  is  in  no  respect  before 
the  House.  —  Id,  ibid, 

13.  It  is  difficult  to  lay  down  rules  as  to  multifariousness  applicable 

to  all  cases  ;  but  if  a  case  is  an  entire  case  as  against  one  defend- 
ant, an  objection  for  multifariousness  cannot  be  made  by  another 
defendant,  who  is  connected  only  with  some  portion  of  the  whole 
case.  —  Parr  v.  The  Attomey^Oeneral^  409. 

14.  The  House  of  Lords  will  not  hear  an  appeal  against  any  decree  or 

order  of  any  branch  of  the  Court  of  Chancery,  unless  it  has  been 
enrolled.  —  Andrews  v.  Walton^  457. 

15.  Where  an  appeal  against  a  decree  and  orders  came  to  be  heard, 
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and  the  respondent's  counsel  took  a  preliminary  objection  that 
they  were  not  enrolled  ;  the  House,  under  certain  circumstances, 
has  allowed  the  appeal  to  stand  over  for  that  purpose,  without 
ordering  the  appellant  to  pay  the  bests  of  the  day.  —  Id,  Und, 

16.  The  first  decree  in  certain  suits,  which  had  been  in  existence  for 

some  years,  was  made  in  the  year  1813:  the  litigation  went  on, 
upon  the  footing  of  that  decree,  between  the  parties  and  others 
interested  in  the  same  transactions,  until  1838,  when  a  decretal 
order  for  the  revival  and  execution  of  all  former  decrees 
and  orders  was  made.  These  *  decrees  and  orders,  and  *  826 
the  final  decretal  order  of  1838,  were  appealed  against. 
HM^  that  after  such  a  delay,  and  under  such  circumstances,  this 
House  would  not  set  aside  any  of  the  decrees  or  orders,  upon 
technical  objections  which  did  not  affect  the  merits  of  the  case.  — 
Lawrence  v.  Blake  ^  504. 

17.  Where  a  decretal  order,  which  was  not  alleged  to  be  made  on 

the  appearance  of  all  the  proper  parties,  directed  the  revival 
and  execution  of  several  preceding  decrees  and  orders,  but  the 
suit  in  which  it  was  made  was  regular  for  some  purposes  at 
least,  the  House  reversed  it  with  directions,  and  remitted  the  case 
to  the  Court  below  to  deal  with  the  suit  so  as  to  advance  the 
justice  of  the  case,  regard  being  had  to  the  decision  of  this 
House  as  to  the  earlier  decrees  and  orders,  the  validity  of  which 
the  House  had  sustained.  —  Id,  ibid. 

18.  Where  no  appellant  appears  to  support  an  appeal,  the  only  order 

the  House  can  make  will  be  to  dismiss  the  appeal  for  want  of 
prosecution,  with  costs.  —  Scanlan  v.  Usher,  561. 

10.  Where  a  plaintiff  claims  the  full  amount  of  securities,  and  the 
defendant  offers  to  pay  a  part  only,  alleging  an  equity  against 
the  residue,  a  decree  giving  the  plaintiff  an  option  to  accept  the 
offer  or  have  his  bill  dismissed,  is  irregular,  as  it  does  not  declare 
whether  the  plaintiff  is  entitled  to  the  whole  sum  or  to  part  only. 

The  proper  course  would  be  to  make  a  decree  giving  effect  to  the 
securities  to  the  extent  of  the  whole  sum  due  on  them,  but  with- 
out prejudice  to  the  defendant's  right  to  file  a  cross-bill  to  assert 
his  equity. 

To  enforce  a  defendant's  equity  by  impeaching  securities,  a  cross-bill 
is  necessary  according  to  the  practice  in  England ;  but,  semble^ 
it  may  be  done  by  answer  in  Ireland  —  Carter  v.  Palmer,  668. 
PRESCRIPTION.     See  Waiver  of  Right. 

1.  Where  a  creditor  of  a  firm  in  India  died  there  before  his  right  of 
action  was  barred  by  lapse  of  time,  and  his  personal  representa- 
tive in  Scotland  brought  an  action  there,  against  a  partner  of 
the  firm,  twenty-three  years  after  the  creditor's  death: 

Held,  that  the  English  Statute  of  Limitations  did  not  take  effect, 
the  action  having  been  brought  within  six  years  after  English 
probate  or  letters  of  administration  were  taken  out  to  the  de- 
ceased creditor.  —  Fergusson  v.  Fjtlfe,  121. 
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*937  *  2.  Length  of  time  is  no  bar  to  ft  claim  to  a  dignity ;  yet 
the  absence  of  aaaertioii  of  right  by  many  pezaons  may  raiae  a 
preaumption  against  their  deacendaata,  nnleea  aatiafaetorily  ac- 
counted for.  —  HoMtings  Peerage^  144. 

8.  Under  the  Act  2  &  8  Will.  4,  o.  71,  S§  8  &  4,  a  party  is  pre- 
acriptiyely  entitled  to  the  aooeaa  and  use  of  Ught,  if  his  enjoy- 
ment thereof  commenced  twenty  yeara  next  before  the  bringing 
of  an  action  in  which  the  right  is  contested  ;  provided  such  en- 
joyment haa  not  at  any  time  been  interrupted,  and  the  intermp- 
tion  acquiesced  in  for  a  whole  year. 

Accordingly,  where  A.  had  the  free  acoeas  of  light  and  air  through  a 
window  of  hia  house  for  nineteen  years  a&d  three  hundred  and 
thirty  daya,  and  B.  then  raised  a  wall  which  obstmoted  the  light, 
and  the  obstruction  was  submitted  to  only  for  thirty-fiye  days, 
when  A.  brought  an  action  to  remove  it: 

HM,  that  the  right  of  action  was  complete  ;  that  the  twenty  years' 
enjoyment  was  to  be  reckoned  from  the  commencement  of  the 
enjoyment  to  the  time  of  bringing  the  action;  and  that  an  inter- 
ruption of  the  enjoyment,  in  whatever  period  of  the  twenty  years 
it  may  happen,  cannot  be  deemed  an  interruption  within  the 
meaning  of  the  Act,  unleas  it  is  acquiesced  in  for  a  whole  year.  — 
Flight  V.  Thomas^  281. 
PRINCIPAL  AND  AGENT.  See  Babxibtbk  and  Client.  Land- 
lord AND  Tenant. 

The  appointment  by  truateea  of  one  of  their  number  to  be  factor  to 
tiie  trust  estatea  would  not  of  itself  make  them  liable  for  his 
defaults;  but  by  so  making  him  their  agent  they  would  be  liable 
for  his  defaults  as  agent,  and  not  as  cotrustee,  in  the  same  way 
that  they  would  be  liable  for  the  defaults  of  any  other  person 
whom  tiiey  might  appoint  to  the  office.  The  principle  of  the 
rule  is  the  same  in  Scotland  as  in  England.  —  Home  v.  PringU^ 
264. 
PRINCIPAL  AND  SURETY. 

In  construing  an  agreement  in  the  form  of  a  bond,  in  which  a  surety 
became  liable  for  the  due  fulfilment  of  an  agent's  duties  therein 
particularly  enumerated,  a  general  clause  in  the  obligatory  part 
of  the  bond  must  be  interpreted  strictly,  and  controlled  by  refer- 
ence to  the  prior  clauses  specifying  the  extent  of  the  agency. 
Held  accordingly  (affirming  the  judgment  of  the  Court  of  Ses- 

*  828       sion),  that  moneys  received  by  an  agent  on  account  of  his  *  em- 

ployers during  the  time  of  hk  agency,  but  not  in  pursuance  of 
the  particular  agency  disclosed  to  the  surety  by  the  specified 
conditions  in  the  bond,  were  not  covered  by  the  surety's  obliga- 
tion **  that  during  the  whole  time  the  said  J.  D.  B.  (the  agent) 
shall  continue  to  act  as  agent  foresaid,  in  consequence  of  the 
above  recited  agreement,  he  shall  well  and  truly  account  for,  and 
pay  to  us  (the  employers)  all  sums  of  money  received  by  him  on 
our  account."  —  Napier  v.  Bruce ^  471. 
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PRIVATE   ACT.     See   Act   of   Parliament.     Jubi 
Waiver  or  Biobt. 


RAILWAY. 

A  private  Act  of  Parliaiiient  made  for  the  construction 
gave  to  W.,  a  landed  proprietor,  through  whose  lax 
was  to  pass,  '*  the  sum  of  one  halfpenny  per  ton  n 
and  articles  upon  which  a  tonnage  duty  is  charged 
in  Tirtue  of  this  Act.''  The  section  which  empo¥ 
way  company  to  levy  a  tonnage  duty  containe<i 
**  For  every  carriage  conveying  passengers,  or  go 
not  exceeding  five  cwt."  a  sum  named.  Thei 
clauses  fixing  the  duty  payable  for  goods,  but 
other  which  referred  to  passengers. 
Held  (affirming  the  decree  of  the  Court  of  Session),  that 
was  empowered  to  levy  a  tonnage  duty  on  carriagei 
their  weight,  when  containing  passengers  ;  and  th 
be  paid  to  W.  must  be  calculated  on  the  tonnage  B( 
W.  had  for  some  years  received  money  on  the  tonnage  le 

and  parcels  alone. 
Heldy  that  this  did  not  prevent  him  from  afterwards  clai 
on  the  tonnage  duty  on  passengers.  —  Edinburgh 
pany  v.  Wauchope^  710. 

RESIDUARY  LEGATEES.    See  Accounts,  2.    Annui 


SECURITIES. 

The  employment  of  a  barrister  as  confidential  legal  ad 
him  from  purchasing  for  his  own  benefit  charges  o 
estates,  without  his  permission  ;  and  although  th 
employment  ceases,  the  disability  continues  as  loi 
sons  on  which  it  is  founded  continue  to  operate. 
C.,  a  barrister,  who  had  been  for  several  years  the  confi 
and  advising  counsel  to  P. ,  and  had,  by  reason  of  th; 
lation,  acquired  an  intimate  knowledge  of  his  propei 
liabilities,  and  was  particularly  consulted  as  to  a  C( 
securities  given  by  P.  for  a  debt  which  C.  conside] 
recoverable  to  the  full  amount,  purchased  these  sect 
than  their  nominal  amount,  without  notice  to  P., 
ceased  to  be  his  counsel. 
Heldf  that  C.'s  purchase,  while  the  compromise  propos* 
feasible,  was  in  trust  for  P. ;  and  that  he  was  en 
the  sum  he  had  paid,  with  interest  according  to  the 
Court.  —  Carter  v.  Palmer j  657. 
SESSION,  COURT  OF.    See  Jurisdiction. 
SETTLEMENT.     See  Dower.    Distributions. 

A  husband,  by  post-nuptial  contract,  after  granting  an  a 
VOL.  VIII.  44  [ 
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'wife,  bound  himself,  his  heirs,  and  executors,  to  pay  her,  or  any 
person  appointed  by  her  in  writing,  during  her  life,  with  or  with- 
out the  husband's  consent,  and  whether  she  should  survive  or 
predecease  him,  and  have  issue  or  not,  the  sum  of  3000/.,  or 
other  lesser  sum,  as  she  should  direct,  at  the  first  term  of 
Whitsunday  or  Martinmiis  next  after  the  husband's  death,  in 
case  he  should  survive  or  predecease  her  without  leaving  issue 
of  the  marriage  ;  or,  at  the  first  of  those  terms  after  failure  of 
the  issue,  in  case  she  should  survive  leaving  issue  of  the  marriage ; 
or  at  any  of  the  said  terms  after  any  of  these  events  ;  so  that 
no  part  of  the  said  sum  should  be  raised  during  the  life  of  the 
husband,  or  the  joint  existence  of  the  wife  and  the  issue  of  the 
marriage  :  with  proviso,  that  in  case  the  wife  should  survive 
the  husband  and  the  issue  of  the  marriage,  and  recover  payment 
of  the  said  sum  or  any  part  of  it,  her  annuity  should  suffer  re- 
striction equal  to  the  interest  of  the  sum  recovered.  The  wife 
survived  the  husband,  and  died  vrithout  having  had  issue,  and 
"Without  recovering  or  disposing  of  any  part  of  the  8000/. 
Held  by  the  Lords  (reversing  the  judgment  of  the  Court  of  Session), 
that,  in  the  event  which  happened,  the  3000/.  belonged  to  the 
wife's  estate,  and  her  personal  representative  was  entitled  to  it 
from  the  husband's  estate.  —  DiU  t.  Haddington,  168. 

SPECIFIC  PERFORMANCE.    See  Aoresment,  2.    Pbactice,  9, 10, 
11.    Vendor  and  Purchaser. 

♦830  •SUBSTITUTE.     See  Trust.    Jurisdiction. 
SURETY.     See  Principal  and  Surety. 


TONNAGE  DUES. 

A  private  Act  of  Parliament  made  for  the  consferuGtk>n  of  a  railway 
gave  to  W.,  a  landed  proprietor,  through  whose  land  the  railway 
was  to  pass,  '*  the  sum  of  one  halfpenny  per  ton  upon  all  goods 
and  articles  upon  which  a  tonnage  duty  is  charged  or  charge- 
able in  virtue  of  this  Act"  The  section  which  empowered  the 
railway  company  to  levy  a  tonnage  duty  contained  this  clause  : 
•*  For  every  carriage  conveying  passengers,  or  goods  or  parcels 
not  exceeding  five  cwt. "  a  sum  named.  There  were  other  clauses 
fixing  the  duty  payable  for  goods,  but  there  was  no  other  which 
referred  to  passengers. 

Held,  affirming  the  decree  of  the  Court  of  Session,  that  the  company 
was  empowered  to  levy  a  tonnage  duty  on  carriages  according  to 
tiieir  weight,  when  containing  passengers  ;  and  that  the  sum  to 
be  paid  to  W.  must  be  calculated  on  tiie  tonnage  so  levied. 

W.  had  for  some  years  received  money  on  the  tonnage  levied  on 
goods  and  parcels  alone. 

Held,  that  this  did  not  prevent  him  from  afterwards  claiming  pay- 
ment on  the  tonnage  duty  on  passengers.  —  Edinburgh  Railway 
Company  v.  Wauchope,  710. 
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TRUST. 

1.  A  trust  diflpoation  and  deed  of  settlement  conveyed 
truster's  whole  heritage  to  trustees »  containing  ] 
sasine,  but  surrogating  the  trustees  in  place  of  th 
binding  him  and  his  heirs  to  complete  titles  and 
trustees :  he  reserving  to  himself  p9wer  to  exec 
parts  of  his  fee-simple  lands,  declaring  them  to 
during  the  contmuance  of  the  trust,  except  as  to  rig 
age  ;  and  he  executed  such  entails  with  precepts  of 
his  death,  the  trustees  named  in  the  deed  havin 
accept  the  trusts,  the  first  heiress  of  entail  made  up 
duly  inf eft  heiress  of  entail.  Trustees  afterwards  ap] 
Court,  with  her  consent,  and  with  all  the  powers  : 
who  declined  to  act,  raised  an  action  of  constttutio] 
tor  against  the  heiress  of  line,  and  called  the  heire 
defender. 

Held  by  the  Lords  (afBrming  the  decree  of  the  Court 
sion),  *that  it  was  not  competent  for  the  heiress  o 
to  oppose  the  completion  of  feudal  titles,  by  the  ti 
to  the  whole  of  the  lands  comprised  in'  the  trust  dis; 
that  they  (provided  they  were  duly  appointed)  we 
a  conveyance  of  the  whole  lands,  according  to  the 
trust  disposition,  but  without  prejudice  to  the  right 
to  the  lands.  —  Preston  v.  MelvUle^  16. 

Estates  in  Scotland  were  conveyed  by  trust  disposition 
tees  to  collect  and  apply  the  rents  as  therein  m€ 
100/.  a  year  for  their  trouble,  besides  all  the  neces 
of  managing  the  estates ;  and  with  power  to  ap] 
move  factors,  pay  their  salaries,  and  settle  their  a( 
ally  ;  and,  within  six  months  after  clearance  with  1 
get  their  ovm  accounts  approved  by  an  aocoimtant, 
bation  would  be  a  discharge  to  them  ;  each  being  '. 
his  own  actual  intromissions,  and  no  further  liabl< 
tors  than  that  they  should  be  reputed  responsible  s 
their  appointment.  The  trustees  appointed  one  ( 
to  be  factor,  with  a  salary,  and  he,  though  of  undo 
sibility  at  that  time,  afterwards  fell  to  owe  large  bi 
annuiU  settlements  of  accounts ;  whereon  one  of 
who  was  cashier,  urged  him  to  pay  up  ;  but  the  ba 
him  increasing,  both  trustees,  after  failing  in  thei 
obtain  payment,  revoked  his  appointment  as  facte 
.  came  bankrupt,  owing  a  large  debt  to  the  trust  esti 

Held  by  the  Lords  (affirming  decrees  of  the  Court  of  Se 
land  in  an  action  raised  by  the  first  heir  of  entail, 
trustees  were  bound  to  account  for  their  managem< 

Ist  That  the  appointment  of  one  of  the  trustees  to  be  i 
of  itself  stich  a  breach  of  trust  as  subjected  the  ( 
to  all  the  consequences  resultmg  from  it. 
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2d.  That  there  was  not  such  gross  negligence,  in  the  two  trustees  pez^ 
mitting  the  factor  to  retain  balances,  as  to  subject  them  to  liability 
for  the  ultimate  balance  due  from  him  to  the  trust  estate. 

The  appointment  by  trustees  of  one  of  their  number  to  be  factor  to 
the  trust  estates,  would  not  of  itself  make  them  liable  for  his 

*  882       defaults  ;  but  by  bo  making  him  their  *  agent  they  would  be 

liable  for  his  defaults  as  agent,  and  not  as  cotrustee,  in  the 
same  way  that  they  would  be  liable*  for  the  defaults  of  any  other 
person  whom  they  might  appoint  to  the  office.  The  principle  of 
the  rule  is  the  same  in  Scotland  as  in  England. 

The  mere  fact  of  trustees  allowing  balances  to  remain  against  their 
factor  at  the  annual  settlement  of  his  accounts,  where  it  is  im- 
possible to  include  his  whole  receipts  and  payments  for  the  year, 
is  not  a  breach  of  trust,  or  such  culpable  negligence  as  would 
make  them  liable  for  the  ultimate  balances  due  from  him  to  the 
trust :  SecuSf  if  they  assented  to  his  contrivances  to  retain  lai^er 
balances  than  were  necessary  for  the  management  of  the  trust. 

A  trustee  does  not,  by  being  cadiier  to  the  trust  estate,  incur  any 
additional  liability  in  respect  of  its  management  beyond  wha4 
he  was  subject  to  as  trustee. 

The  rule  of  the  Courts  in  England  preyenting  trustees  from  haying 
any  office  with  profit  under  the  trust,  or  any  remuneration  for 
their  trouble,  beyond  what  the  trust-deed  allows  them,  is  so 
beneficial,  that  a  different  rule  ought  not  to  be  sanctioned  in 
Scotland.  (Qcicere,  whether  the  contrary  practice  there  is  not 
assumed,  rather  than  decided,  to  be  legal.)  —  Home  y.  PringU, 
264. 

2.  N.  A.  made  a  will,  with  certain  trusts  relating  to  his  real  and  per- 
sonal estate,  and  appointed  trustees  to  carry  them  into  execution. 
One  of 'these  trusts  was  for  the  payment  of  proyisions  of  2500/. 
for  the  younger  children,  and  of  600/.  for  the  eldest  daughter. 
R.  A.  B.  was  one  of  the  executors  and  trustees  under  the  will. 
An  Act  of  Parliament  was  obtained  to  carry  some  of  the  trusts 
of  this  will  into  execution ;  and  under  this  Act,  lands  deyised 
by  N.  A.  were  sold.  The  trustee  under  the  Act  was  W.  L.  On 
a  bill  filed  against  him  by  the  legatee  of  the  2500/.,  he  sought 
to  take  advantage  of  the  payment  by  him  of  that  sum  to  R.  A.  B. 

Heldf  that  R.  A.  B.'s  receipt  was  no  discharge  of  W.  L.'s  liability,  as 
by  the  terms  of  the  Act  he  was  absolutely  bound  to  pay  the  debts 
and  discharge  the  children's  portions ;  and  it  was  not  set  up 
in  the  answer,  nor  proved,  that  R.  A.  B.  had  specifically  received 
this  money  as  trustee  for  his  daughter.  — Lawrence  y.  Blake  ^ 
504. 


*  838  VENDOR  AND  PURCHASER.    See  Specific  PEitroRMAKCB. 

1.  Trustees  for  the  sale  of  a  manor  described  it  in  advertisements, 

and  particulars  and  conditions  of  sale,  as  a  manor  in  which  the 
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fines  were  arbitrary ;  adding  that  the  clear  profits 
of  the  last  eight  years,  had  been  150/.  a  year  ;  an 
the  conditions  of  sale,  that  if  there  should  be  ai 
statement  in  the  particulars,  the  vendors,  or  pu 
case  might  happen,  should  pay  or  allow  a  prop< 
according  to  the  arerage  of  the  whole  purchase-m< 
pensation  either  way.  After  the  sale  it  was  fouj 
custom  of  the  manor  arbitrary  fines  were  payabl 
ation,  and  that,  on  the  death  of  the  tenant,  his 
paid  upon  admittance  a  small  fixed  sum,  and  the 
mitted  to  her  free-bench  without  any  payment 
found  that  the  clear  profits  exceeded  200/.  a  year. 

Held  (reversing  a  decree  made  on  a  bill  which  was  fil 
chaser  for  specific  performance,  with  compensatii 
the  misstatement  a«  to  the  fines),  that  there  we 
description  of  the  property  as  would  entitle  tb 
compensation,  inasmuch  as  the  annual  profits,  wt 
the  substantial  value,  far  exceeded  the  amount 
V.  Cuddonj  766. 

SembUf  that  if  there  was  a  substantial  misdescriptic 
Equity  would  not  enforce  against  trustees  specif 
with  compensation,  as  being  prejudicial  to  the  i 
and  incapable  of  being  ascertained.  —  Id,  ibid. 

The  vendor  and  purchaser  consenting  to  a  specific  perf 
out  compensation,  the  decree  was  accordingly  so  i 
chaser  paying  the  costs  of  the  suit.  — Id.  ibid. 

WAIVER  OF  RIGHT. 

W.  had  for  some  years  received  money  on  the  tonnage 

and  parcels  alone. 
Hddy  that  this  did  not  prevent  him  from  afterwards  cla 

on  the  tonnage  duty  on  passengers.  —  Edinburgl 

pany  v.  Wauchope^  710. 


Sin>    OF    THX   EIGHTH   YOLITMS. 


